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CASES 


IN   THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN    GRAND    DIVISION 

SEPTEMBER    TERM,    1876. 


Rock  Valley  Paper  Company 

v. 

Morris  H.  Nixon  et  ah 

1.  Service  of  process — on  corporation.  The  return  of  a  sheriff  on  a 
summons  against  an  incorporated  company,  that  he  has  "  served  the  within 
writ  on  the  within  named  company,  by  reading  and  delivering  a  copy 
thereof  to  A  B,  president  of  said  company,"  shows  sufficient  service  on  the 
company. 

2.  Pleading  and  evidence — variance.  Where  a  note  is  described  in 
the  declaration  as  executed  by  the  defendant,  and  the  note  read  in  evidence 
is  executed  by  the  defendant  and  another,  there  is  no  variance.  It  is  still 
the  note  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Adolph  Moses,  for  the  appellant. 

Messrs.  Abbott  &  Oliver,  for  the  appellees. 


12  Rock  Yalley  Paper  Co.  v.  ISTixon  et  al.    [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  judgment,  rendered  against  the  Rock  Yalley 
Paper  Company,  by  default. 

It  is  objected  that  the  return  of  the  officer  is  insufficient,  as 
showing  service.  The  provision  of  the  statute  is,  that  "  an 
incorporated  company  may  be  served  with  process  by  leaving  a 
copy  thereof  with  its  president,"  etc.  Rev.  Stat.  1874,  p.  775, 
§  5.  The  return  here  is:  "Served  this  writ  on  the  within 
named,  the  Rock  Yalley  Paper  Company,  by  reading  and  deliv- 
ering a  copy  thereof  to  Albert  Felsenthal,  president  of  said 
company,  this  5th  day  of  November,  A.  D.  1875." 

It  is  insisted,  the  return  should  have  been  as  follows: 
"  Served  this  writ  on  the  within  named  Rock  Yalley  Paper 
Company,  by  leaving  a  copy  thereof  with  its  president,  Albert 
Felsenthal."  We  perceive  no  substantial  difference  between 
the  two  forms.     The  objection  is  without  force. 

The  evidence  upon  the  assessment  of  damages  by  the  court, 
without  a  jury,  defendant  preserved  by  a  bill  of  exceptions.  The 
declaration  counted  upon  a  promissory  note,  as  made  by  the 
Rock  Yalley  Paper  Company.  The  note  introduced  in  evidence 
upon  the  assessment  of  damages  was  signed  by  the  Rack  Yalley 
Paper  Company  and  Albert  Felsenthal. 

It  is  insisted,  this  was  a  variance.  The  authorities  are  other- 
wise. It  was  still  the  note  of  the  defendant,  although  executed 
by  another  with  it.  3  Stark.  Ev.  1593;  Mountstcphen  v. 
Brooke,  1  Barn.  &  Aid.  224;  Cooks  et  al.  v.  Brewer,  11  Mees. 
&  Welsby,  51. 

It  is  further  claimed  that  there  was  error  in  admitting  in 
evidence  the  affidavit  of  J.  M.  Oliver,  filed  with  the  declara- 
tion, stating  there  was  due  to  plaintiffs  $556.22;  that  the 
statute  does  not  provide  that  the  affidavit  filed  may  be  received 
upon  the  assessment  of  damages  on  a  default,  where  the  de- 
mand is  upon  a  note,  but  only  when  it  is  upon  an  account. 
R.  S.  1874,  p.  779,  §  38.  The  affidavit  was  unnecessary,  and 
without  any  importance  as  evidence.     The  production   of  the 
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note  alone,  there  being  no  opposing  evidence  whatever,  war- 
ranted the  judgment. 

Perceiving  no  error,  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  Doyle 

v. 

Philip  Conlln. 


Conflict  of  evidence — not  cause  for  reversing  judgment.  In  an  action 
of  trespass,  where  the  trespass  is  clearly  proved,  although  there  may  be 
some  conflict  between  the  testimony  of  witnesses,  a  finding  in  favor  of  the 
plaintiff  will  not  be  disturbed. 

Appeal  from  the  City  Court  of  the  City  of  La  Salle;  the 
Hon.  George  H.  Looey,  Judge,  presiding. 

Mr.  R.  D.  McDonald,  and  Mr.  Henry  Gunn,  for  the  appel- 
lant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  action  was  originally  commenced  before  a  justice  of 
the  peace  of  La  Salle  county,  by  Philip  Conlin,  against  John 
Doyle,  to  recover  damages  for  the  trespass  of  defendant's 
cattle  upon  the  pasture  land  of  the  plaintiff.  There  was  a 
recovery  by  the  plaintiff,  and  an  appeal  taken  by  the  defend- 
ant to  the  circuit  court,  where,  by  agreement  of  parties,  the 
cause  was  transferred  to  the  city  court  of  La  Salle.  In  that 
court  a  trial  was  had  by  the  court  without  a  jury,  and  a  find- 
ing and  judgment  for  the  plaintiff  for  two  hundred  dollars 
damages. 

To  reverse  this  judgment  defendant  appeals,  and  questions 
the  sufficiency  of  the  evidence  to  sustain  the  verdict.  There 
is  no  point  of  law  raised  on  the  record. 

The  trespasses  are  clearly  proved,  and  when  transpiring 
plaintiff  complained  to  defendant,  who  made  no  effort  to  arrest 
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them.  The  witnesses  were  all  before  the  court,  and  though 
there  may  be  some  conflict  in  their  testimony,  the  court  trying 
the  cause  could  better  estimate  its  value  than  we  can. 

We  find  nothing  that  would  justify  us  in  disturbing  the 
judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Newton  Smith 

v. 

Sylvestek  S.  Newton  et  al. 

1.  Chancery— -jury  to  decide  as  to  preponderance  of  evidence  on  trial  of 
issue  by  them.  When  an  issue  in  chancery  is  tried  by  a  jury  under  the  40th 
section  of  the  Chancery  Act,  and  the  evidence  is  conflicting,  it  is  the  prov- 
ince of  the  jury  to  weigh,  consider,  and  find  on  which  side  the  preponder- 
ance is. 

2.  Same  —  duty  of  court,  when  issue  found  by  jury.  Where  the  find- 
ing of  the  jury,  on  issues  in  chancery,  is  clearly  against  the  evidence,  the 
court  will  set  it  aside  and  submit  the  issues  to  another  jury  or  render  a  decree 
on  the  evidence  heard  on  the  trial  of  the  issue ;  but  where  the  evidence  is 
irreconcilably  conflicting,  the  court  will  not  interfere  with  the  finding,  un- 
less it  can  be  seen  it  is  clearly  wrong. 

3.  Witness— party  attempting  to  bribe,  not  entitled  to  be  believed  unless 
corroborated.  A  party  to  a  suit  in  chancery  wrote  a  letter  to  a  witness,  in 
which  he  recites  certain  facts,  and  concludes  in  these  words:  "Should 
these  facts  appear  in  your  evidence,  which  I  have  not  the  least  doubt  it  will, 
you  may  expect  to  hear  from  me  again  in  a  way  that  will  do  you  good  in 
these  hard  times,  for  my  motto  is,  '  do  all  things  well,'  "  and  when  asked  to 
explain  this  letter,  he  said  he  had  no  explanation  to  make.  The  testimony 
of  the  witness  to  whom  the  letter  was  addressed  did  not  accord  with  the  facts 
stated  in  the  letter  and  testified  to  by  the  writer :  Held,  that  a  party  who 
makes  such  a  proposition  to  a  witness  can  hardly  expect  a  court  or  jury  to 
give  much  weight  to  his  testimony,  and  that  under  such  circumstances  a 
jury  are  warranted  in  disregarding  his  testimony,  unless  supported  by  other 
and  more  trustworthy  evidence. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 
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Mr.  J.  B.  Rice,  and  Mr.  George  W.  Stipp,  for  the  appel- 
lant. 

Messrs.  Farwell  &  Warren,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  filed  his  bill  in  chancery  to  fore- 
close a  mortgage  on  an  eighty-acre  tract  of  land,  given  by  one 
Charles  W.  Shinkle,  to  secure  the  payment  of  a  note  for  $520, 
payable  to  John  W.  Dickinson;  that  afterwards,  on  the  29th 
day  of  October,  1859,  Dickinson  sold  and  assigned  the  note 
and  mortgage  to  appellant;  that  appellee  Newton,  at  that 
time,  was  the  owner  of  the  lands  subject  to  this  mortgage.  The 
bill  charges  that  appellant,  whilst  negotiating  for  the  note  and 
mortgage,  saw  Newton,  and  he  stated  that  the  note  and  mort- 
gage were  valid  and  binding,  and  that  he  would  pay  the  money, 
but  might  want  an  extension  of  time,  and  would  pay  ten  per 
cent  interest  therefor,  the  note  on  its  face  drawing  but  six  per 
cent;  that  appellant  relied  on  Newton's  representations  and 
purchased  the  note  and  mortgage,  and  would  not  have  done 
so  had  it  not  been  for  such  representations. 

The  bill  alleges  that  the  money  named  in  the  note  is  due 
and  unpaid ;  that  the  other  appellees  claim  to  have  some  interest 
in  the  land,  and  prays  a  foreclosure  of  the  mortgage  and  sale 
of  the  land  to  pay  the  same. 

Newton  answered,  admitting  the  making  of  the  note  and 
mortgage,  as  alleged;  that  they  were  assigned  by  Dickinson  to 
appellant,  but  appellant  never  called  on  him  to  learn  whether 
the  note  and  mortgage  were  valid  and  would  be  paid,  and  de- 
nies that  he  ever  informed  appellant  that  they  were  valid  and 
would  be  paid,  or  that  appellant  ever  purchased  them  on  any 
such  assurances  from  him.  The  answer  sets  up  that  the  con- 
sideration of  the  note  and  mortgage  was  for  the  purchase  of 
a  tract  of  land  sold  by  Dickinson  to  Shinkle;  that  the  former 
gave  to  the  latter  a  bond  for  a  conveyance  by  good  title  when 
he,  in  fact,  had  no  title;  and  that  the  consideration  of  the  note 
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had  failed.  Appellant  having  purchased  the  note  after  matu- 
rity, he  took  it  charged  with  all  defenses. 

A  replication  was  filed  to  the  answer,  and  the  court  ordered 
that  an  issue  be  formed,  to  be  tried  by  a  jury,  whether  "  New- 
ton, before  or  at  the  time  of  the  purchase  of  the  note  and 
mortgage  in  question  by  complainant,  represented  to  com- 
plainant that  the  mortgage  was  all  right- — good  security — and 
that  he,  Sylvester  S.  Newton,  would  pay  the  same  ;"  and 
whether  appellant  did  rely  upon  such  representations,  and  was 
thus  induced  to  purchase  the  note  and  mortgage. 

A  trial  by  a  jury  was  had  on  this  issue,  which  resulted  in  a 
finding  by  the  jury,  that  Newton  made  no  such  representa- 
tions, nor  did  appellant  rely  on  such  statements.  Complain- 
ant thereupon  entered  a  motion  for  a  new  trial,  which  was 
overruled,  and  a  decree  was  entered  dismissing  complainant's 
bill.  From  that  decree  he  appeals  to  this  court  and  asks  a 
reversal. 

The  whole  question  turns  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  jury.  An  examination  of 
the  evidence  shows  that  it  is  entirely  contradictory  and  wholly 
irreconcilable.  Appellant  and  Dickinson  swear  positively, 
that  the  representations  were  made,  giving  time,  place  and 
circumstances.  On  the  other  hand,  Newton,  with  Dixon,  who 
was  present  at  the  time,  seems  to  be  equally  positive  and  em- 
phatic, that  no  such  representations  were  made.  They  say  no 
questions  were  asked  in  reference  to  the  mortgage,  but  the 
conversation  related  to  the  purchase,  by  Dickinson,  of  the 
bond  he  had  given  to  Shinkle  for  the  land  to  which  he  held 
no  title,  and  which  Newton  held  by  assignment. 

There  can  be  no  doubt  that  the  witnesses  all  testify  to  the 
same  conversation,  and  there  is  as  little  doubt  that  all  of  these 
persons  were  there  at  the  time,  and  each  gives  his  version  of 
what  occurred;  but  the  witnesses  are  the  poles  apart  in  their 
statements.  In  such  cases  it  is  the  province  of  a  jury  to  weigh, 
consider,  and  find  on  which  side  the  preponderance  is  to  be 
found,  and  an  issue  in  chancery  forms  no  exception  to  the 
rule,  when  formed  under  the  40th  section  of  the  Chancery 
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Act.  Where  the  finding  is  clearly  against  the  evidence,  the 
court  will  set  it  aside,  and  submit  the  issues  to  another  jury, 
or  render  a  decree  on  the  evidence  heard  on  the  trial  of  the 
issue.  The  evidence,  then,  being  so  irreconcilably  conflicting, 
the  court  will  not  interfere  unless  it  can  be  seen  that  the  finding 
is  clearly  wrong.  Mere  doubts  as  to  the  preponderance  will  not 
be  sufficient.  The  court  must  feel  that  it  would  be  inequita- 
ble to  render  a  decree  in  accordance  with  the  finding,  before  it 
will  be  set  aside. 

Newton  and  Dixon  seem  to  be  wholly  unimpeached,  unless 
it  be  by  contradictory  evidence  of  the  other  witnesses.  On 
the  other  hand,  appellant's  evidence  is  much  damaged  by  his 
letter  to  Shinkle.  In  it  he  recites  the  facts  substantially  as  he 
does  in  his  testimony,  and  then  concludes  with  this  language: 
"  Now,  Mr.  Shinkle,  I  place  the  fullest  confidence  in  your 
giving  your  testimony  in  accordance  with  the  above  state- 
ment. Should  these  facts  appear  in  your  evidence,  which  I 
have  not  the  least  doubt  it  will,  you  may  expect  to  hear  from 
me  again  in  a  way  that  will  do  you  good  in  these  hard  times, 
for  my  motto  is,  do  all  things  well."  In  testifying,  he  was 
called  on  to  explain  this  letter,  but  he  said  he  had  no  explana- 
tion to  make.  The  force  of  this  proposition  will  be  better  un- 
derstood when  it  is  seen  that  Shinkle's  evidence  did  not  accord 
with  the  statement  of  facts  made  by  appellant  in  his  letter  to 
him. 

When  a  party  makes  such  a  proposition  to  a  witness,  to 
procure  evidence  on  his  trial,  it  can  hardly  be  expected  that 
much,  if  any,  weight  will  be  given  to  his  testimony,  either 
by  the  court  or  jury.  The  jury  were,  under  the  circum- 
stances, fully  warranted  in  disregarding  his  testimony,  unless 
supported  by  other  evidence  more  trustworthy  in  its  character. 
As  to  Dickinson,  nine  witnesses  who  were  acquainted  with 
his  character  for  truth  and  veracity,  testified  that  it  was  bad. 
Opposed  to  this,  there  were  fourteen  who  testified  it  was  good. 
In  this  conflict  it  was  for  the  jury  to  weigh  it  and  determine 
whether  it  impeached  him,  and  if  so,  to  what  extent.  If  they 
gave  less  weight  to  his  evidence  than  that  of  Newton  or  Dixon, 
2— 84th  III. 
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they  were  fully  warranted  in  doing  so,  from  the  testimony. 
After  a  careful  perusal  of  the  entire  evidence  in  the  case  we 
are  unable  to  say  that  the  jury  were  not  fully  warranted  in 
finding  as  they  did. 

Stress  is  laid  on  the  fact,  that  Newton  wrote  to  appellant 
asking  further  time  to  pay  the  note,  and  that  he  admitted  to 
Draper  that  he  owed  it.  This  he  explains,  by  saying  that  he 
had  not  then  learned  that  there  was  no  title  in  Dickinson  for 
the  land  for  which  the  note  was  given,  and  that  the  considera- 
tion had  failed.  If  he  did  not  represent  that  the  mortgage 
was  good  and  valid  before  appellant  purchased  it,  then  we  do 
not  see  how  such  admissions  could  charge  him.  There  was 
no  consideration  to  support  the  promise,  and  appellant  is  not 
shown  to  have  been  misled  by  these  after  statements,  to  his 
injury,  or  to  have  suffered  loss  thereby.  If  they  were  made 
under  mistake,  then  Newton  should  not  be  harmed  by  them, 
as  they  in  nowise  affected  injuriously  appellant's  rights. 

A  careful  examination  of  the  whole  record  fails  to  disclose 
any  error  for  which  the  decree  should  be  reversed,  and  it  must 
be  affirmed. 

Decree  affirmed. 


Samuel  S.  Hays 

v. 

Edgae  Loomis  et  al. 

1.  Practice — affidavit  of  merits  sufficient  witlwut  caption,  if  filed  in  the 
proper  cause.  A  declaration  on  oath,  in  writing,  sworn  to  by  the  defendant 
before  some  person  who  has  authority  to  administer  oaths,  is  an  affidavit, 
within  the  meaning  of  the  Practice  Act  requiring  an  affidavit  of  merits  to 
be  filed  with  a  plea  in  certain  cases,  and  it  is  not  necessary  that  it  should 
have  a  caption,  or  be  entitled  in  any  cause  or  in  any  particular  way.  It  is 
sufficient  if  it  is  identified  as  having  been  filed  in  the  cause. 

2.  Same — affidavit  of  merits  need  not  set  out  details  of  defense.  Where  a 
defendant  files  an  affidavit  of  merits  with  his  plea,  and  the  court  lays  a  rule 
upon  him  to  file  a  further  affidavit  disclosing  particularly  the  nature  of  his 
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defense,  lie  is  not  bound  to  observe  the  rule,  but  if  he  undertakes  to  comply 
with  it,  he  is  bound  to  set  forth  in  detail  such  facts  as  show  he  has  a  merito- 
rious defense. 

3.  Same  —  affidavit  sufficient,  if  made  on  belief  of  defendant.  Where 
a  defendant,  in  an  affidavit  of  merits  filed  by  him  with  his  plea,  sets 
out  a  state  of  facts  which  constitutes  a  meritorious  defense  to  plaintiff's 
claim,  and  swears  that  he  believes  they  are  true,  that  is  all  that  should  be 
required  of  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Crawford  &  McConnell,  for  the  appellant. 

Mr.  Josiah  Grout,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

With  his  pleas,  defendant  filed  an  affidavit  of  merits,  sub- 
stantially in  the  language  of  the  statute,  stating  he  was  de- 
fendant in  the  cause,  and  that  he  believed  he  had  a  good 
defense  to  the  suit,  upon  the  merits,  as  to  the  whole  of  plain- 
tiff's demand.  The  affidavit  was  entitled  in  the  cause  with  the 
true  names  of  the  parties,  but  they  were  transposed,  as  is  the 
usual  custom  in  entitling  pleas.  On  motion  of  plaintiff,  the 
several  pleas  of  defendant  were  stricken  out,  for  want  of  suffi- 
cient affidavit  of  merits.     This  was  error. 

In  Harris  v.  Lester,  80  111.  307,  an  objection  was  taken  to 
an  affidavit  of  non-residence,  because  it  was  not  entitled  in 
any  court  or  in  any  cause.  It  was  argued  it  was  not  an  affi- 
davit at  all,  but  the  court  held  otherwise.  The  definition 
given  in  that  case  of  an  affidavit  is,  it  "  is  simply  a  declaration 
on  oath,  in  writing,  sworn  to  by  a  party  before  some  person 
who  has  authority  to  administer  oaths.  It  does  not  depend  on 
the  fact  whether  it  is  entitled  in  any  cause  or  in  any  particular 
way.  Without  any  caption,  it  is,  nevertheless,  an  affidavit." 
The  affidavit  in  this  cause  comes  within  this  definition,  and 
must,  therefore,  be  held  to  be  sufficient.  It  is  clearly  identi- 
fied as  having  been  filed  in  the  cause.  It  was  written  on  thr 
same  paper,  under  the  pleas  accurately  entitled  in  the  caus<" 
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with  the  names  of  the  parties  correctly  stated.     More  exact- 
ness savors  of  useless  technicality. 

The  first  affidavit  of  merits  filed  by  defendant  with  his  pleas 
was,  by  the  court,  adjudged  to  be  insufficient.  A  rule  was 
then  laid  upon  him  to  file  a  further  affidavit,  disclosing  partic- 
ularly the  nature  of  his  defense,  or  submit  to  have  his  pleas 
stricken  from  the  files  for  want  of  a  sufficient  affidavit  of  merits. 
As  was  declared  in  McCormick  v.  Wells,  83  111.  239,  defend- 
ant was  not  bound  to  observe  the  rule.  But  having  under- 
taken to  comply  with  the  rule,  it  was  incumbent  on  him, 
according  to  the  decision  in  Stuher  v.  Sehack,  83  111.  191,  to 
set  forth,  in  detail,  such  facts  as  would  show  he  had  a  merito- 
rious defense  to  plaintiff's  cause  of  action.  That,  defendant 
has  done  in  this  case.  If  the  facts  alleged  in  the  affidavit  are 
true,  they  show  a  meritorious  defense  to  the  whole  of  plain- 
tiff's claim.  Defendant  swears  he  believes  they  are  true,  and 
that  is  all  he  ought  to  be  required  to  state  in  order  to  have  his 
case  submitted  to  the  consideration  of  a  jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Hart  H.  Haeeis  et  ah 

v. 
George  M.  Pullman  et  ah 

1.  Courts  of  equity — jurisdiction.  Ordinarily,  a  court  of  equity 
having  personal  jurisdiction  of  the  defendant  will,  in  case  of  fraud,  of 
trust  or  of  contract,  grant  relief,  although  lands  not  within  the  jurisdiction 
of  the  court  shall  be  affected  by  the  decree,  upon  the  principle  that,  in 
equity,  the  primary  decree  is  in  personam  and  not  in  rem;  still  in  such 
cases  relief  will  not  be  granted,  unless  that  sought  is  of  such  a  nature  as 
the  court  is  capable  of  administering  in  the  particular  case,  for  a  court  of 
equity  has  not,  necessarily,  jurisdiction  over  a  subject  of  ordinary  equity 
cognizance,  simply  because  the  parties  are  within  the  former. 

2.  Decree — can  only  bind  property  within  jurisdiction  of  the  court,  not 
person  not  served  with  process.    A  decree  rendered  against  parties  who  are 
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beyond  the  limits  of  the  State,  upon  constructive  notice  by  publication  un- 
der our  statute,  can  only  affect  property  within  the  jurisdiction  of  the  court. 
The  person  can  not  be  bound,  unless  it  has  been  reached  by  the  process  of 
the  court,  and,  as  the  decree  can  not  operate  extra-territorially,  it  is  impos- 
sible that  it  can  bind  property  thus  located. 

3.  A  court  of  equity  in  this  State,  which  has  jurisdiction  of  a  portion 
of  the  defendants,  only,  the  other  defendants  being  residents  of  another 
State,  and  not  personally  within  the  jurisdiction  of  the  court,  can  not  grant 
relief  as  to  property  held  by  such  non-resident  defendants  in  the  State  where 
they  reside. 

4.  Jurisdiction — should  not  be  entertained  unless  complete  justice  can  be 
done.  A  court  whose  decree  will  leave  a  party  in  peril  of  being  subjected 
to  another  and,  may  be,  directly  opposite  decree  or  judgment  in  regard  to 
the  same  property,  in  a  different  jurisdiction,  is  not  in  a  condition  to  do 
complete  justice  in  the  case,  and  should,  therefore,  decline  to  entertain 
jurisdiction. 

5.  Where  the  record  shows  that  the  property  which  is  the  subject  matter 
of  a  suit  in  equity  in  this  State  is  situated  in  another  State,  and  that  suit 
in  relation  thereto  is  pending  in  such  other  State  between  the  same  parties, 
and  that  the  court  of  that  State  is  in  a  condition  to  do  justice  to  all  the  par- 
ties, and  that  the  court  in  this  State  has  not  jurisdiction  of  all  the  necessary 
parties,  it  will  refuse  to  entertain  jurisdiction,  and  leave  the  parties  to  re- 
sort to  the  court  of  the  State  where .  the  property  is  situated,  and  where 
complete  justice  to  all  parties  can  be  done. 

6.  State  courts — can  not  enjoin  suits  pending  in  courts  of  other  State. 
There  is  no  question  as  to  the  right  of  a  court  to  restrain  a  person  over 
whom  it  has  jurisdiction,  so  that  he  can  be  proceeded  against  by  a  personal 
attachment  from  commencing  suits  within  a  foreign  State ;  but  it  is  inconsis- 
tent with  inter-State  harmony,  that  after  a  suit  has  been  commenced  in  one 
of  the  States,  the  prosecution  thereof  should  be  controlled  by  the  courts  of 
another  State. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  S.  Harris  and  Charles 
H.  Wheeler,  who  are  residents  of  Wisconsin,  and  against  George 
M.  Pullman,  David  A.  Gage  and  Franklin  Parmelee,  who  are 
residents  of  Illinois,  and  also  James  E.  Lyon,  Charles  H. 
Moore  and  Henry  D.  Towne,  who  are  non-residents  of  Illinois, 
praying  that  the  defendants  be  declared  to  be  trustees  in  posses, 
sion  of  certain  mines,  mining  property,  etc.,  in  Colorado,  for  the 
complainants ;  that  they  be  required  to  account  for  the  rents, 
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issues,  receipts,  sales  and  profits  of  such  property;  that  they 
be  required  to  surrender  possession  of  the  property  to  com- 
plainants, and  that  they  be  perpetually  enjoined  from  interfering 
with,  entering  upon  or  exercising  any  control  over  the  prop- 
erty, and  from  proceeding  to  collect,  through  proceedings  in 
the  Wisconsin  courts,  certain  judgments  obtained  by  the  defend- 
ants against  the  complainants,  in  the  courts  of  Colorado. 

The  defendants  residing  in  this  State  were  personally  served 
with  process.  The  other  defendants  had  notice  merely  by 
publication,  and  they  were  in  nowise  personally  before  the  court. 

The  property,  about  the  ownership  and  possession  of  which 
the  litigation  is  chiefly  concerned,  is  described  as  follows: 

"  An  equitable  one-quarter  of  a  mining  claim  on  Gregory 
Lode,  described  as  claim  ]STo.  7  on  said  lode,  south-west  from 
the  gulch;  and  an  undivided  one- third  interest  in  a  tunnel,  about 
two  rods  below  the  Manhattan  mill,  which  was  purchased  from 
Barber  &  Leper;  also,  the  Discovery  claim;  claim  No.  1, 
north-east  of  the  Discovery  claim,  on  the  Milwaukee  Lode; 
150  feet  on  the  Monmouth  Lode,  being  mining  claim  No.  9; 
the  half  of  mining  claim  ~No.  10 ;  the  north-east  half  of  mining 
claim  No.  4,  on  the  Monmouth  Lode;  also,  the  ground  and 
water  power  claim,  with  all  the  privileges  and  appurtenances 
thereto  belonging,  next  above  the  claim  of  Newlin  &  Co.,  extend- 
ing from  bank  to  bank,  a  distance  of  2500  feet  up  the  North  Clear 
creek,  together  with  the  steam  quartz  mill  situated  on  the  last 
mentioned  claim,  and  all  the  machinery,  stock,  tools,  fixtures 
and  appurtenances  belonging  to  the  mill;  also,  a  certain  other 
mill  claim  near  the  mouth  of  Toll  road,  and  extending  from 
bank  to  bank  up  the  gulch,  a  distance  of  500  feet;  also,  lot 
No.  1,  east  of  a  house  known  as  the  Ferris  house,  and  the 
dwelling  house  situated  thereon,  and  a  lot  east  of  and  adjoining 
the  last  mentioned  lot,  being  40  by  100  feet;  all  which  property 
is  in  Enterprise  mining  district,  in  the  county  of  Gilpin,  and 
Territory  of  Colorado." 

Of  this  property,  lode  No.  7  was  conveyed,  by  the  defend- 
ants, to  "  The  Consolidated  Gregory  Company,"  for  which  it 
is  sought  to  make  them  account,  at  the  price  received. 
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The  defendants,  answering,  claim  that  they  are  the  legal 
owners  of  this  property,  by  virtue  of  deeds  from  the  sheriff 
of  Gilpin  county,  Colorado,  made  pursuant  to  sales  had  on 
executions  issued  on  judgments  in  favor  of  certain  of  the 
defendants,  and  against  the  complainants,  in  courts  of  compe- 
tent jurisdiction  in  that  county. 

Complainants  deny  the  validity  of  the  judgments,  sales 
and  deeds,  and  allege  that  the  defendants  became  possessed  of 
the  property  by  virtue  of  a  mortgage  executed  to  them  by  the 
complainants'  agents,  Kimball  &  Reed,  whose  acts,  in  this 
respect,  complainants  expressly  ratify. 

There  are  many  other  matters  set  up  in  the  pleadings,  and 
about  which  evidence  was  given  on  the  hearing;  but  they  are 
immaterial  to  the  questions  discussed  in  the  opinion. 

The  court  below  decreed  in  favor  of  the  defendants,  and  that 
the  bill  be  dismissed. 

Messrs.  Williams  &  Thompson,  and  Mr.  Thomas  L.  Og-den, 
for  the  appellants. 

Mr.  John  N.  Jewett,  for  appellees  Pullman,  Gage  and  Par- 
melee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Having  entertained  some  doubts  whether  our  judgment  in 
the  present  case,  as  heretofore  announced,  was  based  on  correct 
grounds,  we  ordered  a  rehearing.  The  counsel  of  the  respec- 
tive parties,  availing  of  the  opportunity  thus  afforded,  reargued 
the  questions  involved  with  much  elaboration  and  ability;  and 
profiting  by  this  assistance,  we  have  again  considered,  with 
care,  the  judgment  it  is  proper  we  should  give. 

Our  conclusion  remains  as  before.  It  is  necessary  to  con- 
sider but  a  single  question,  and  wTe  shall  do  little  more  than  re- 
state our  views  thereon  as  expressed  in  our  former  opinion. 

Ordinarily,  a  court  of  equity,  having  personal  jurisdiction 
of  the  defendant,  will,  in  case  of  fraud,  of  trust  or  of  con- 
tract, grant  relief,  although  lands  not  within  the  jurisdiction 
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of  the  court  shall  be  affected  by  the  decree;  and  this  is  upon 
the  principle  that,  in  equity,  the  primary  decree  is  in  personam 
and  not  in  rem.  Still,  in  such  cases,  relief  will  not  be  granted 
unless  that  sought  is  of  such  a  nature  as  the  court  is  capable 
of  administering  in  the  particular  case;  for  "  a  court  of  equity 
has  not,  necessarily,  jurisdiction  over  a  subject  of  ordinary 
equity  cognizance,  simply  because  the  parties  are  within  the 
former."     2  Story's  Equity  Jurisprudence,  §  744  a. 

Our  statute  provides  for  constructive  notice,  by  publication, 
to  defendants  in  chancery  causes,  where  they  are  beyond  the 
limits  of  the  State,  or,  on  due  inquiry,  can  not  be  found;  but 
the  decree  thereupon  authorized  can  only  affect  property 
within  the  jurisdiction  of  the  court.  The  person  can  not  be 
bound,  unless  it  has  been  reached  by  the  process  of  the  court, 
and  since  the  decree  can  not  operate  extra-territorially,  it  is 
impossible  that  it  can  bind  property  thus  located.  Firebaugh 
v.  Hall,  63  111.  81,  and  Galpin  v.  Page,  18  Howard,  350, 
cited  by  counsel  for  appellants,  and  relied  on  in  their  original 
argument,  assert  no  rule  to  the  contrary. 

In  the  first  of  these  cases,  title  was  claimed  by  virtue  of  a 
levy  and  sale  under  a  certain  writ  of  attachment.  The  suit 
was  commenced  in  assumpsit,  against  two  defendants,  one  of 
whom,  only,  was  served  with  process.  Judgment  was  rendered 
against  him,  and  a  scire  facias  ordered,  which  was  never  issued, 
against  the  other  defendant.  The  attachment  professed  to  be 
sued  out  in  aid  of  the  scire  facias.  It  was  held,  inasmuch  as 
the  scire  facias  was  not  issued,  the  attachment  was  void.  All 
that  was  there  said  was  said  in  discussing  the  validity  of  the 
attachment,  and  there  is  nothing  in  the  opinion  contemplating 
that  a  notice,  by  publication  only,  conferred  jurisdiction  over 
the  person,  or  that  a  judgment  rendered  on  such  notice  could 
operate  further  than  to  authorize  the  sale  of  the  property  at- 
tached. 

In  the  other  case,  the  land  which  was  the  subject  of  litiga- 
tion was  within  the  State,  while  the  party,  whose  title  was 
sought  to  be  thereby  divested,  on  notice  by  publication,  was  a 
resident  of  another  State.     What  is  said  in  the  opinion  by  way 
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of  argument  or  illustration,  which  is  supposed  by  appellants' 
counsel  to  sustain  their  position,  is,  therefore,  to  be  understood 
as  predicated  upon  this  state  of  case;  and  we  think  the  most 
pertinent  portion  of  the  opinion  is  in  diametrical  opposition 
to  their  position.  The  court  say:  "  The  tribunals  of  one  State 
have  no  jurisdiction  over  the  persons  of  other  States,  unless 
found  within  their  territorial  limits.  *.#■.*...:#.*  Their 
process  can  not  be  executed  beyond  those  limits,  and  any  at- 
tempt to  act  upon  persons  or  things  beyond  them  would  be 
deemed  a  usurpation  of  foreign  sovereignty,  not  justified  or 
acknowledged  by  the  laws  of  nations."     See  p.  367. 

It  is  said,  in  Cooley  on  Constitutional  Limitations,  under 
the  head  of  "Protection  to  property  by  the  law  of  the  land"  in 
discussing  what  effect  decrees  rendered  on  notice  by  publication 
shall  have,  beyond  the  State:  "But  such  notice  is  restricted 
in  its  legal  effect,  and  can  not  he  made  available  for  all  pur- 
poses. It  will  enable  the  court  to  give  effect  to  the  proceeding 
so  far  as  it  is  one  in  rem,  but  when  the  res  is  disposed  of,  the 
authority  of  the  court  ceases.  The  statute  may  give  it  effect  so 
far  as  the  subject  matter  of  the  proceeding  is  within  the  limits 
and,  therefore,  under  the  control  of  the  State;  but  the  notice 
can  not  be  made  to  stand  in  the  place  of  process,  so  as  to  sub- 
ject the  defendant  to  a  valid  judgment  against  him  person- 
ally." And  to  the  same  effect  is  the  language  of  Mr.  Justice 
McLean,  in  BoswelVs  Lessees  v.  Otis,  9  Howard,  at  p.  348. 
He  says:  "Jurisdiction  is  acquired  in  one  of  two  modes: 
first,  as  against  the  person  of  the  defendant,  by  service  of  pro- 
cess; or,  secondly,  by  a  proceeding  against  the  property  of  the 
defendant,  within  the  jurisdiction  of  the  court.  In  the  latter 
case,  the  defendant  is  not  personally  bound  by  the  judgment 
beyond  the  property  in  question.  And  it  is  immaterial 
whether  the  proceeding  against  the  property  be  by  an  attach- 
ment or  a  bill  in  chancery.  It  must  be  substantially  a  pro- 
ceeding in  rem.  A  bill  for  the  specific  execution  of  a  contract 
to  convey  real  estate  is  not  strictly  a  proceeding  in  rem,  in 
ordinary  cases,  but  where  such  a  proceeding  is  authorized  by 
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statute,  on  publication,  without  personal  service  of  process,  it 
is  substantially  of  that  character." 

It  was  in  conformity  with  this  view  of  the  law'  that  this 
court,  in  Western  Union  Telegraph  Co.  v.  Pacific  and  Atlantic 
Telegraph  Co.  49  111.  90,  refused  to  extend  an  injunction  en- 
joining the  defendants  from  attaching  their  wires  to  the  poles 
upon  which  the  wires  of  the  complainant  were  suspended,  in 
the  State  of  Indiana. 

Applying  the  law,  as  thus  recognized,  to  the  facts,  we  find 
the  property  here  in  litigation  is  all  in  Colorado,  so  that  it 
can  not  be  reached  by  any  decree  rendered  by  the  courts  of 
this  State.  Pullman,  Parmelee  and  Gage  reside  here,  and  are 
personally  served  with  process;  but  the  mortgage  executed  by 
Kimball  &  Peed,  as  agents  of  Harris  and  Wheeler,  and  which, 
by  the  bill,  is  expressly  ratified  and  declared  to  have  been  made 
with  the  approval  and  by  the  authority  of  Harris  and  Wheeler, 
conveys  the  legal  title  of  the  property  in  controversy  to  Lyon, 
Pullman  and  Moore;  and  the  subsequent  purchase  at  sheriff's 
sale,  and  conveyance  by  the  sheriff  of  Gilpin  county,  Colorado, 
purports  to  convey  the  title  to  the  same  persons.  The  prayer 
of  the  bill  is  not  only  that  the  defendants  be  required  to  ac- 
count as  trustees  or  mortgagees  in  possession  of  the  property, 
but  also  that  they  yield  the  quiet  and  peaceable  possession  of 
so  much  of  it  as  remains  unsold  or  unchanged  in  its  character, 
and  that  they  be  perpetually  enjoined  from  entering  upon  or 
exercising  any  control  over  such  property.  It  appears  from 
the  bill  and  answer,  as  well  as  from  the  evidence,  that  the 
property  sold  is  only  that  described  as  "  claim  No.  7  on  the 
Gregory  Lode,"  so  that  the  possession  is  sought  of  all  the 
other  property  described  in  the  bill.  Lyon  and  Moore,  not 
having  been  personally  served  with  process,  and  being  resi- 
dents of  other  States,  can  not  be  compelled  to  surrender  their 
interests  in  the  property;  and  the  other  defendants,  who  are 
personally  within  the  jurisdiction  of  the  court,  can  only  be 
compelled  to  surrender  possession  of  such  interests  as  they 
themselves  have.  The  court  below  was,  hence,  powerless  to 
grant  this  part  of  the  prayer.     Penn  v.  Hayward,  14  Ohio 
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St.  E.  302.  But  conceding,  as  is  claimed,  the  right  of  appel- 
lants to  abandon  all  of  the  prayer  for  relief,  except  that  which 
relates  to  accounting,  we  do  not  conceive  the  case  is  more 
favorable  to  appellants.  Preliminary  to  an  accounting  for  the 
'*  rents,  issues,  receipts,  sales  and  profits  "  of  the  property,  as 
prayed,  it  must  be  decreed  the  parties  occupy  the  relation  to 
the  property  charged  in  the  bill.  That  they  do  so  is  not  con- 
ceded, but  it  is  expressly  denied  in  the  answer  filed ;  and  it  is 
therein  alleged,  on  the  contrary,  that  defendants  are  the  law- 
ful owners  of  the  property,  having  acquired  the  title  thereto 
in  good  faith.  Manifestly,  this  is  a  question  upon  which  Lyon 
and  Moore  are  entitled  to  be  heard.  They  could  not  be  decreed 
to  be  co-trustees  of  the  property  by  reason  of  the  title  having 
been  acquired  in  bad  faith,  without  being  made  parties  to  the 
suit;  and,  if  they  were  necessary  parties,  they  should  have 
been  within  the  control  of  the  court,  so  that  the  decree  would 
be  conclusive  against  them  everywhere. 

A  decree  here,  finding  the  relations  of  the  parties  to  the 
property  to  be  as  charged  in  the  bill,  and  requiring  an  account- 
ing on  that  hypothesis,  being  obligatory  only'upon  the  parties 
before  the  court,  could  be  of  no  avail  in  any  contest  with 
Lyon  and  Moore  in  regard  to  the  property  in  Colorado,  where 
it  has  its  situs.  The  courts  there  might  reach  a  different 
conclusion,  and,  having  control  of  the  property,  there  would 
be  no  difficulty  in  enforcing  their  decrees. 

It  would  seem  too  plain  to  admit  of  argument,  that  a  court 
whose  decree  will  leave  a  party  in  peril  of  being  subjected  to 
another  and,  it  may  be,  directly  opposite  decree  or  judgment  in 
regard  to  the  same  property,  in  a  different  jurisdiction,  is  not 
in  a  condition  to  do  complete  justice  in  the  case,  and  should, 
therefore,  decline  to  entertain  jurisdiction. 

The  record  discloses  the  same  litigation  is  pending  in  the 
Colorado  courts.  They  are  in  a  condition  to  do  justice  to  all 
the  parties,  by  rendering  such  a  decree  as  shall  fully  and 
finally  settle  all  the  questions  growing  out  of  the  acquisition 
and  use  of  the  property;  and  to  that  jurisdiction  alone,  in  our 
opinion,  appellants  should  resort. 
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So  much  of  the  bill  as  seeks  to  enjoin  Parmelee  and  Gage 
from  proceeding  against  Harris  and  Wheeler  on  the  records 
of  the  judgments  obtained  in  Colorado,  in  the  courts  of  Wis- 
consin, is  a  mere  incident  to  the  principal  relief  sought  by 
the  bill,  and  the  latter  failing,  the  former  must  fail  with  it. 

Moreover,  the  allegation  in  the  bill  is  that  suits  at  law  have 
been  commenced  on  such  records,  "  in  the  county  court  of 
Milwaukee  county,  in  the  State  of  Wisconsin,  where  the  com- 
plainant Wheeler  resides." 

There  is  no  question  as  to  the  right  to  restrain  a  person, 
over  whom  the  court  has  jurisdiction,  so  that  he  can  be  pro- 
ceeded against,  by  a  personal  attachment,  from  commencing 
suit  within  a  foreign  State;  and  the  English  practice  was  to 
allow  the  prosecution  of  suits  already  commenced  to  be  thus 
enjoined.  But  it  has  been  held,  in  this  country,  that,  after  suits 
are  commenced  in  one  of  the  States,  it  is  inconsistent  with  inter- 
State  harmony  that  their  prosecution  should  be  controlled  by 
the  courts  of  another  State.  Mead  v.  Merritt,  2  Paige,  404; 
Bicknell  v.  Field,  8  id.  443. 

The  decree  is  affirmed. 

Decree  affirmed. 


Martin  Andrews  et  al. 

v. 

The  People  ex  rel.  Julian  S.  Kumsey. 

1.  Chicago  parks — what  considered  in  estimating  cost.  In  ascertaining 
whether  the  cost  of  a  park,  under  the  act  in  relation  to  parks  in  Chicago,  ex- 
ceeds the  limit  fixed  by  the  statute,  it  is  only  necessary  to  consider  what  is 
required  to  be  actually  paid ;  and  where  damages  and  benefits  have  been  as- 
sessed, the  excess  of  damages  over  the  benefits,  being  what  is  actually  re- 
quired to  be  paid,  is  all  that  should  be  considered  in  estimating  the  cost. 

2.  Amendment — of  statute  need  not  be  submitted  to  vote  of  the  people. 
Amendments  enlarging  or  restricting  chartered  rights,  acquired  under  an 
act  submitted  to  a  vote  of  the  people,  need  not  be  submitted  to  such  vote. 
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3.  Assessment — legality  of,  can  not  be  questioned  when  confirmed  by  court, 
unless  appealed  from.  Where  an  assessment  has  been  confirmed  by  a  court 
of  competent  jurisdiction,  and  no  appeal  is  taken  from  that  judgment,  the 
question  as  to  the  legality  of  the  assessment,  in  a  proceeding  to  collect  the 
same,  must  be  regarded  as  res  adjudicata. 

4.  Same— /<9r  park  purposes  in  Chicago,  power  of  assessors.  Under  the 
act  in  relation  to  parks  in  Chicago,  the  assessors,  after  ascertaining  the 
amount  of  benefits,  as  thereby  provided,  were  authorized  to  divide  the 
amount  so  ascertained,  and  make  one  or  more  assessments,  payable  in 
annual  installments ;  and  when  this  course  has  been  pursued,  the  assess- 
ment for  the  first  yearly  installment  does  not  exhaust  the  power  of  the 
assessors. 

5.  Notice  — time  of  publication.  Where  the  statute  requires  a  notice 
to  be  published  three  times  for  three  successive  weeks,  a  publication 
made  on  Friday  and  Saturday  of  the  first  week,  on  each  day  of  the  next 
week,  and  from  Monday  to  Thursday,  inclusive,  of  the  third  week,  is  a 
compliance  with  the  statute,  notwithstanding  three  full  weeks  have  not 
elapsed  between  the  first  and  last  publications. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G\  Rogers,  Judge,  presiding. 

Messrs.  McDaid  &  "Wilson,  for  the  appellants. 

Messrs.  Holden  &  Moore,  and  Mr.  John  M.  Rountree,  for 
the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  first  position  taken  by  appellants  is,  that  the  cost  of 
the  parks  and  boulevards,  for  which  this  assessment  is  levied, 
exceeds  the  limitation  fixed  by  the  statute. 

The  record  shows  that  the  assessment  was  made 

to  pay  damages  for  lands  condemned $174,560  60 

And  to  pay  for  lands  purchased 873,446  62 

Making  a  total  of $1,048,007  22 

The  limitation  imposed  by  the  5th  section  of  the  original 
act  was  $900,000,  exclusive  of  improvements  (Private  Laws 
of  1859,  vol.  1,  345);  but  in  a  supplemental  act,  approved 
April  19,  1869,  the  10th  section  declares:     "For  the  purchase 
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of  the  middle  park  mentioned  in  said  act  (the  original  act),  in 
addition  to  the  sum  of  $250,000  limited  in  said  act  for  its 
cost,  the  further  sum  of  $150,000  may  be  expended,  which 
shall  be  added  to  the  sum  of  $900,000  in  said  act  specified  for 
the  entire  cost  of  said  parks  and  boulevards."  Yol.  1,  Pri- 
vate Laws  of  1869,  page  357. 

Under  the  provisions,  therefore,  of  the  original  act  as  amended 
by  the  supplemental  act,  the  limit  for  the  cost  of  the  parks 
and  boulevards  imposed  by  the  legislature,  exclusive  of  im- 
provements, was  $1,050,000,  so  that  the  cost  of  the  parks  and 
boulevards  does  not  appear  to  exceed  the  limit  prescribed ;  but 
it  is  said  the  cost  of  the  park  exceeds  the  limit  prescribed,  as 
the  item  of  $174,560.60  only  represents  the  net  damages,  the 
benefits  to  the  various  tracts  having  been  deducted,  when  the 
total  damages,  regardless  of  benefits,  should  be  considered  in 
estimating  the  actual  cost  of  the  park.  We  do  not  think  the 
language  used  in  the  act  will  warrant  the  construction  con- 
tended for.  The  board  has  the  power  to  condemn,  and  offset 
damages  by  benefits,  and  when  this  occurs,  the  actual  cost  of 
the  park  is  the  amount  that  has  to  be  paid  after  deducting  the 
benefits. 

The  last  clause  of  section  2  of  the  supplemental  act  declares: 
"  In  case  only  a  part  of  any  lot  or  piece  of  ground  is  con- 
demned for  such  improvement,  and  the  balance  is  benefited 
by  such  improvement,  the  damages  and  benefits  shall  be 
assessed  in  separate  sums,  and  if  the  one  be  greater  than  the 
other,  a  balance  shall  be  struck,  and  the  difference  carried  for- 
ward to  another  column,  and  the  difference,  only,  shall  be  col- 
lectible or  payable;"  and  section  13  of  the  original  act  does 
not  provide  that  the  damages  shall  be  paid,  but  the  sum  due 
the  respective  parties  shall  be  paid. 

In  ascertaining  the  cost  of  the  park,  we  see  nothing  in  the 
language  of  the  act  from  which  the  conclusion  could  be  drawn 
that  anything  should  be  considered  except  what  is  required  to 
be  actually  paid.  But  it  is  urged  that  the  limitation  of  $900,000 
could  not  be  enlarged  without  the  consent  of  the  tax-payer  at 
the  polls.    The  logical  effect  of  the  position  is,  that  the  original 
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act  is  so  sacred  that  it  was  beyond  the  power  of  the  legislature, 
and  could  not  be  amended  without  the  consent  of  the  town  of 
West  Chicago. 

It  is  true,  the  powers  created  by  the  original  act  were  put 
in  motion  by  a  vote  of  the  people  of  the  locality,  yet  that 
fact,  of  itself,  affords  no  argument  to  sustain  the  position  that 
any  amendment  the  legislature  thought  necessary  should  also 
receive  the  sanction  of  a  vote  before  it  should  be  enforced. 

The  Township  Organization  Law,  before  it  can  be  in  force 
in  a  county,  must  be  adopted  by  a  vote  of  the  people  at  the 
polls,  and  yet  the  powrer  of  the  legislature  to  make  such  amend- 
ments as  seem  for  the  best,  without  submitting  them  to  a 
vote,  has  never  been  questioned  or  denied. 

So,  too,  the  act  to  provide  for  the  incorporation  of  cities  and 
villages,  to  become  the  charter  of  a  city  or  incorporated  town, 
has  to  be  adopted  by  a  vote  of  the  incorporation,  but  when 
adopted  it  may  be  amended  as  the  legislature  may  think  best, 
and  the  amendment  will  become  the  law  without  any  ratifica- 
tion by  the  municipality.  • 

This  park  act,  by  the  last  section,  is  declared  to  be  a  public 
law,  and  we  entertain  no  doubt  in  regard  to  the  power  of  the 
legislature  to  amend  without  the  amendment  being  ratified  by 
a  vote.  This  is  not,  however,  a  new  question  in  this  court.  In 
The  People  v.  Brislin,  80  111.  423,  it  was  held  that  amend- 
ments enlarging  or  restricting  chartered  rights,  acquired  under 
an  act  submitted  to  a  vote  of  the  people,  need  not  be  submit- 
ted to  such  vote.  This  decision  is  conclusive  of  the  question 
raised. 

It  is  also  urged  by  appellants  that  the  assessment  is  void, 
because  levied  upon  lands  in  West  Chicago  to  pay  for  an 
improvement,  in  part,  in  the  town  of  Jefferson,  and  in  sup- 
port of  this  position  we  are  referred  to  the  case  of  Hundley 
v.  The  Commissioners  of  Lincoln  Park,  67  111.  559. 

There  is  a  marked  difference  between  the  case  cited  and  the 
one  under  consideration.  In  the  former  case,  the  assessment 
was  made  by  the  supervisor  and  assessor,  the  corporate  authori- 
ties of  two  towns,  North  Chicago  and  Lake  View,  under  the 
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act  of  June  16,  1871.  Laws  of  1871-2,  p.  587.  The  super- 
visors and  assessors  of  the  two  towns  met  together,  and,  as  one 
body,  made  the  assessment  on  the  property  in  North  Chicago 
and  Lake  Yiew.  This  action  was  held  to  be  illegal,  on  the 
ground  that  the  corporate  authorities  of  one  town  had  no 
jurisdiction  to  make  or  participate  in  the  assessment  of  prop- 
erty in  the  other  town.  It  was  also  held  that  an  assessment 
on  property  in  one  town  for  a  local  improvement  in  an  adjoin- 
ing town  is  not  within  the  meaning  of  section  9,  article  9,  of 
the  constitution  of  1870,  which  provides  that  the  General 
Assembly  may  vest  the  corporate  authorities  of  cities,  towns 
and  villages  with  power  to  make  local  improvements. 

The  assessment  in  this  case  was  made  by  three  assessors, 
appointed  by  the  circuit  court  on  the  19th  day  of  May,  1870, 
under  the  provisions  of  the  original  and  supplemental  park 
acts,  enacted  in  1869.  It  does  not  appear,  from  the  record, 
that  any  portion  of  the  money  to  be  raised  in  West  Chicago 
is  to  be  expended  for  a  local  improvement  in  another  town. 

The  appellants  base  their  position  on  the  fact  that  the  assess- 
ment includes  the  sum  of  $17,795.70  as  the  cost  of  the  Jeffer- 
son boulevard,  and  the  evidence  of  Charles  Loding,  who  says, 
"  that  there  is  included  in  the  total  sum  for  which  the  West 
Chicago  park  assessments  are  levied,  the  cost  of  the  land  taken 
for  a  boulevard,  running  from  the  Chicago  river  west,  through 
section  30,  town  40,  range  14,  and  sections  25,  26,  35  and  36, 
town  40  north,  range  13  east,  third  principal  meridian,  and 
that  said  sections  25,  26,  35  and  36,  are  situated  in  the  town 
of  Jefferson,  in  Cook  county."  E"ow,  conceding  that  the  total 
assessment  includes  the  cost  of  the  boulevard  in  the  town  of 
Jefferson,  it  by  no  means  follows  that  the  property  in  West 
Chicago  is  assessed  for  any  portion  of  that  expense.  For 
aught  that  appears  from  this  record,  every  dollar  of  the 
$17,795.70  may  be  assessed  upon  the  property  in  the  town  of 
Jefferson.  No  evidence  was  introduced  to  show  the  location 
of  the  lands  assessed  to  pay  the  cost  of  the  boulevard. 

The  7th  section  of  the  supplemental  act  expressly  authorizes 
an  assessment  upon  property  in  the  town  of  Jefferson  for  its 
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share  of  the  improvement.  The  last  portion  of  the  section 
declares  that  the  commissioners  shall  have  the  same  right  to 
locate  said  improvement  in  that  part  of  section  30,  township 
4,  range  14  east,  lying  west  of  the  Chicago  river,  and  sections 
25,  26,  35  and  36,  township  40,  range  13  east,  as  they  have 
under  said  act  in  any  part  of  West  Chicago,  or  other  territory 
or  lands  within  the  purview  of  said  act — the  jurisdiction  over 
other  territory  and  land  being  expressly  continued;  and  may 
cause  the  property  therein,  benefited  thereby,  to  be  assessed 
for  such  benefits;  and  the  said  commissioners  shall  have  the 
same  jurisdiction  to  improve,  manage  and  govern  the  boule- 
vard so  located  as  they  have  over  other  parts  of  the  boulevards 
provided  for  in  said  act. 

It  is  conceded,  in  the  argument,  that  the  law  authorizes  an 
assessment  upon  the  property  in  the  town  of  Jefferson  for  the 
improvement  in  that  town,  and  an  assessment  upon  property 
in  the  town  of  West  Chicago  for  the  improvement  there;  and 
even  if  the  assessors  appointed  in  this  case  had  no  power  to 
assess  property  in  West  Chicago  to  pay  for  the  cost  of  the 
improvement  in  Jefferson,  which  we  are  not,  under  the  facts 
in  this  case,  willing  to  decide,  still  the  appellants  have  failed 
to  establish  that  any  portion  of  the  cost  of  the  boulevard  in 
Jefferson  has  been  assessed  upon  the  property  of  West  Chicago. 
Hundley  v.  The  Commissioners  of  Lincoln  Park,  supra,  has, 
therefore,  no  application  here. 

It  is  next  urged  that  the  assessment  is  void,  because  it  does 
not  appear,  from  the  proceedings,  that  the  property  is  bene- 
fited to  the  amount  assessed  thereon.  The  assessment  was 
confirmed  by  the  circuit  court — a  court  of  competent  jurisdic- 
tion. No  appeal  has  ever  been  taken  from  that  judgment, 
and,  in  a  proceeding  to  collect  the  amount  found  by  the  decree 
of  the  circuit  court,  the  question  raised  must  be  regarded  res 
adjudicata.     The  People  v.  Brislin,  supra. 

It  is  also  urged  that  the  notice  given  was  not  sufficient  to 

give  the  court  jurisdiction  to  appoint  the  assessors.     The  act 

required  the  commissioners  to  give  notice,  in  three  or  more  of 

the  newspapers  published  in  the  city  of  Chicago,  of  the  time 

3— 84th  III. 
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when  snch  application  would  be  made.  The  statute  in  force  at 
the  time  the  notice  was  given,  relied  upon  by  appellants  to 
defeat  the  notice,  provides,  where  a  notice  is  required  to  be 
published,  and  the  number  of  publications  shall  not  be  specified, 
it  shall  be  taken  and  intended  that  such  advertisement  shall 
be  published  three  times  for  three  successive  weeks.  The 
certificates  of  the  printer,  attached  to  the  petition,  show  that 
the  notices  were  published  from  the  6th  to  the  19th  day  of 
May,  1870,  both  inclusive.  The  first  publication,  on  May  6, 
was  on  Friday.  The  notice  was  again  published  on  Saturday. 
This  was  the  first  week's  publication.  On  the  next  week, 
publication  was  made  each  day,  which  was  the  second  week, 
and  on  Monday  to  Thursday  of  the  third  week.  It  is  true, 
three  full  weeks  did  not  elapse  between  the  dates  of  the  first 
and  last  insertion,  nor  does  the  reading  of  the  statute  require 
that  it  should.  The  publication  was  made  more  than  three 
times,  and  for  three  successive  weeks;  and,  under  the  decision 
of  Pearson  v.  Bradley,  48  111.  250,  we  are  inclined  to  hold 
the  notice  given  a  substantial  compliance  with  the  statute. 

It  is  next  contended  that  the  assessors  had  no  power  to 
make  but  one  assessment.  It  is,  no  doubt,  true  that  if  the 
assessors,  after  ascertaining  the  benefits  to  the  respective  tracts 
of  land,  made  an  assessment  embracing  the  entire  amount  of 
benefits,  they  would  have  no  power,  afterwards,  to  go  over  the 
same  ground  again  and  duplicate  the  prior  assessment;  but 
the  5th  section  of  the  original  act  expressly  authorizes  the 
board  to  divide  the  amount  of  their  assessments,  and,  where 
it  can  legally  be  done,  to  make  one  or  more  assessments,  pay- 
able in  annual  installments,  which  shall  be  a  lien  on  property, 
only,  for  the  amount  payable  each  year. 

Now,  as  we  understand  the  record,  this  course  was  pursued. 
The  assessors  determined  that  the  whole  benefits  amounted  to 
the  sum  of  $.638,575.65 ;  and  because  this  amount  was  divided 
into  different  payments,  it  is  argued  the  first  payment  required, 
which  was  $222,963.89,  was  the  assessment  made,  and  an 
assessment  for  that  amount  exhausted  the  powers  of  the 
assessors.     The  action  of  the  assessors  in  dividing  the  entire 
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amount  of  benefits  assessed,  into  annual  installments,  was  in 
harmony  with  the  act  under  which  they  acted;  but  were  it 
otherwise,  the  appellants  can  not  go  behind  the  confirmation 
of  the  assessment  made  by  the  circuit  court,  or  take  advantage 
of  such  defects  in  a  collateral  proceeding. 

It  is  next  urged  that  the  notice  of  the  application  for  judg- 
ment was  insufficient  to  authorize  a  judgment,  as  the  assess- 
ment in  the  notice  was  described  as  being  due  for  the  year 
1871,  when  it  was  not  confirmed  by  the  circuit  court  until 
March,  1872.  The  assessment  was  made  by  the  assessors  on 
the  19th  day  of  September,  1871.  By  the  13th  section  of  the 
park  act,  it  is  the  duty  of  the  circuit  clerk,  after  the  assess- 
ment, is  confirmed,  to  file  a  copy  thereof  with  the  county  clerk, 
and  it  is  the  duty  of  the  clerk  of  the  county  court  to  include 
the  same  in  the  general  warrants  for  each  year,  until  the 
assessments  for  the  purposes  authorized  by  the  act  shall  have 
been  completed,  and  until  the  whole  sum  shall  be  paid,  for  the 
collection  of  State  and  county  taxes  in  the  town  of  West 
Chicago — said  assessments  in  an  appropriate  column,  with  the 
amount  to  be  collected  opposite  each  tract  of  land. 

It  is  conceded  by  appellants  that  the  warrant  for  the  collec- 
tion of  the  State  and  county  taxes  of  1871  did  not  issue  until 
after  July  1,  1872,  which  was  long  after  the  confirmation  of 
the  assessment  in  the  circuit  court.  Under  the  circumstances, 
we  see  no  reason  why  the  assessment  was  not  properly  included 
in  the  warrant  for  the  taxes  of  1871,  although  it  was  not 
actually  due  until  1872.  The  notice  of  the  collector  may  have 
been  irregular,  yet,  as  the  irregularity  did  not  affect  the  sub- 
stantial justice  of  the  tax,  we  can  not  hold  that  the  judgment 
was  unauthorized.     Thatcher  v.  The  People.  79  111.  597. 

It  is  next  urged  that  the  day  of  sale,  as  fixed  by  the  notice, 
was  not  authorized  by  law.  This  question  was  fully  settled 
by  the  case  of  Karnes  v.  The  People,  73  111.  274. 

The  objection  that  the  affidavit  of  the  town  collectors  to 
their  returns  was  sworn  to  before  the  wrong  officer,  was  settled 
by  the  decision  in  the  case  of  Tabor  v.  The  People,  post,  202. 
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As  no  substantial  error  appears  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


Pittsburgh,  Ft.  Wayne  and  Chicago  K.  K.  Co.  et  ah 

v. 
Chester  Hazen. 

1.  Common  carrier — what  competent  to  be  shown  as  an  excuse  for  delay 
in  transit  of  goods.  In  a  suit  against  a  railroad  company  for  damages  re- 
sulting from  delay  in  the  transit  of  freight,  it  is  competent  for  the  company 
to  show  that  the  delay  was  caused  solely  by  the  lawless,  irresistible  violence 
of  men  who  were  not  in  the  employment  of  the  railroad  company. 

2.  Same  —  railroad  company  liable  for  delay  caused  by  its  employees, 
but  not  by  others.  Where  delay  in  the  transit  of  goods  by  a  railway  com- 
pany is  caused  by  the  refusal  of  its  employees  to  do  duty,  the  company  is 
liable  for  any  damage  resulting  from  such  delay ;  but  where  the  delay  re- 
sults solely  from  the  lawless  violence  of  men  not  in  its  employ,  the  company 
is  not  responsible,  even  though  the  men  whose  violence  causes  the  delay 
may  have  been  but  a  short  time  before  in  the  employment  of  the  company. 

3.  Same  —  duty  and  liabilities  in  case  of  a  "  strike,"  among  its  em- 
ployees. Where  the  employees  of  a  railroad  company  suddenly  refuse  to 
work,  and  are  discharged,  and  delay  results  from  the  failure  of  the'company 
to  promptly  supply  their  places,  the  company  is  responsible  for  any  damage 
caused  by  such  delay ;  but  where  the  places  of  the  recusant  employees  are 
promptly  supplied  by  other  competent  men,  and  the  "  strikers  "  then  pre- 
vent the  new  employees  from  doing  duty  by  lawless  and  irresistible  violence, 
the  company  is  not  responsible  for  delay  caused  solely  by  such  lawless 
violence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 

Mr.  F.  H.  Winston,  Mr.  George  "Willard,  and  Mr.  B.  C. 
Cook,  for  the  appellants. 

Mr.  T.  A.  Moran,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

On  the  10th  of  December,  1870,  Hazen  shipped,  by  the 
freight  line  of  the  railway  company,  a  quantity  of  cheese  from 
Chicago  to  New  York.  The  cheese  was  delivered  to  the  con- 
signees, at  New  York,  on  the  28th  of  December — eighteen 
days  after  the  shipment.  The  proofs  tended  to  show  that  the 
usual  period  of  such  transit,  at  that  time,  did  not  exceed 
twelve  days;  that  the  weather  from  the  10th  to  the  23d  was 
not  severely  cold,  but  that  severe  cold  occurred  between  the 
23d  and  28th,  and  that  the  cheese,  when  delivered  in  New 
York,  was  frozen,  and  thereby  damaged  to  the  amount  of 
$1100.55,  and  for  this  amount  was  the  verdict  and  judgment 
in  favor  of  Hazen,  from  which  the  railway  company  appeals. 

As  an  excuse  for  this  delay  beyond  the  usual  period  of  such 
transit,  the  defendant,  at  the  trial  below,  sought  to  prove  that 
the  sole  cause  of  the  delay  was  the  obstruction  of  the  passage 
of  trains  in  the  neighborhood  of  Leavitsburg,  resulting  from 
the  irresistible  violence  of  a  large  number  of  lawless  men,  act- 
ing in  combination  with  brakemen,  who,  up  to  that  time,  had 
been  employed  by  the  railway  company;  that  the  brakemen 
refused  to  work,  and  were  discharged,  and  other  brakemen 
promptly  employed,  but  the  moving  of  trains  was  prevented 
by  the  threats  and  violence  of  a  mob.  This  evidence  was  ob- 
jected to  by  the  plaintiff,  and  excluded  by  the  court. 

This,  we  think,  was  error.  It  is,  doubtless,  the  law,  that 
railway  companies  can  not  claim  immunity  from  damages  for 
injuries  resulting  in  such  cases  from  the  misconduct  of  their 
employees,  whether  such  misconduct  be  wilful  or  merely  neg- 
ligent. If  employees  of  a  common  carrier  suddenly  refuse  to 
work,  and  the  carrier  can  not  promptly  supply  their  places 
with  other  employees,  and  injury  results  from  the  delay,  the 
carrier  is  responsible; — such  delay  results  from  the  fault  of 
the  employees.  The  evidence  offered  in  this  case,  however, 
tends  to  prove  that  the  delay  was  not  the  result  of  a  want  of 
suitable  employees  to  conduct  the  trains,  for  the  places  of  the 
"  strikers  "  were,  according  to  the  proof  offered,  promptly  sup- 
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plied  by  others.  The  proof  offered,  tends  to  show  that  the 
delay  was  caused  by  the  lawless  and  irresistible  violence  of 
the  discharged  brakemen,  and  others  acting  in  combination 
with  them.  These  men,  at  the  time  of  this  lawlessness,  were 
no  longer  the  employees  of  the  company.  The  case  supposed 
is  not  distinguishable  in  principle  from  the  assault  of  a  mob 
of  strangers. 

All  the  testimony  on  this  subject  should  have  been  submit- 
ted to  the  jury,  for  their  determination  of  the  question  whether, 
under  all  the  circumstances,  the  period  of  transit  was  unneces- 
sarily long. 

For  the  delay  resulting  from  the  refusal  of  the  employees  of 
the  company  to  do  duty,  the  company  is  undoubtedly  respon- 
sible. For  delay  resulting  solely  from  the  lawless  violence  of 
men  not  in  the  employment  of  the  company,  the  company  is 
not  responsible,  even  though  the  men  whose  violence  caused 
the  delay  had,  but  a  short  time  before,  been  employed  by  the 
company. 

Where  employees  suddenly  refuse  to  work,  and  are  dis- 
charged, and  delay  results  from  the  failure  of  the  carrier  to 
supply  promptly  their  places,  such  delay  is  attributable  to  the 
misconduct  of  the  employees  in  refusing  to  do  their  duty,  and 
this  misconduct  in  such  case  is  justly  considered  the  proximate 
cause  of  the  delay;  but  when  the  places  of  the  recusant  em- 
ployees are  promptly  supplied  by  other  competent  men,  and 
the  "  strikers  "  then  prevent  the  new  employees  from  doing 
duty  by  lawless  and  irresistible  violence,  the  delay  resulting 
solely  from  this  cause  is  not  attributable  to  the  misconduct  of 
employees,  but  arises  from  the  misconduct  of  persons  for  whose 
acts  the  carrier  is  in  no  manner  responsible. 

The  judgment  is,  therefore,  reversed,  and  the  cause  remanded 

for  a  new  trial. 

Judgment  reversed. 

Walker,  Craig  and  Scholfield,  JJ.:  We  dissent  from 
the  reasoning  and  conclusion  in  the  foregoing  opinion. 
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John  Murphy 

v. 

H.  S.  &  H.  W.  Ottenheimer. 

1.  Parent  and  child — liability  of  father  to  persons  selling  goods  to  Ms 
son.  There  must  be  an  express  promise,  or  circumstances  from  which  a 
promise  by  the  father  can  be  inferred,  to  hold  him  liable  for  necessaries 
furnished  his  infant  child  by  a  third  person. 

2.  Same — authority  of  child  as  agent  to  make  purchases.  If  a  father  per- 
mits his  minor  child  to  purchase  goods  on  his  account,  whether  for  himself 
or  the  father,  and  the  latter  pays  for  them  without  objection,  it  wTill  afford  a 
reasonable  presumption  of  agency  with  full  power  to  make  the  purchases. 
The  proof  of  such  agency  is  the  same  as  to  a  wife  or  servant. 

3.  Agency — when  agent  may  bind  principal  after  his  authority  ceases. 
An  agent,  in  the  employment  of  a  person  to  perform  certain  duties  for  the 
principal,  can  bind  the  latter  within  the  line  of  his  duty,  even  after  his  agency 
has  ceased,  if  done  within  a  short  period  afterwards,  and  without  knowl- 
edge on  the  part  of  one  dealing  with  him,  that  the  agency  has  ceased. 

4.  When  a  father  permits  his  minor  son  to  buy  goods  on  his  credit,  the 
fact  that  the  son  has  left  the  father  will  not  prevent  a  recovery  against  the 
latter  for  goods  sold  to  the  son,  by  a  party  acting  on  the  faith  of  the  agency 
of  the  son,  and  without  notice  of  the  change  of  relation,  or  circumstances 
to  put  him  on  inquiry. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  John  W.  Cochran,  Judge,  presiding. 

This  was  a  suit  brought  by  the  appellees,  against  the  appel- 
lant, before  a  justice  of  the  peace,  and  taken  to  the  circuit 
court  on  appeal,  where  the  plaintiffs  recovered  judgment.  The 
facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

Messrs.  Johnson  &  Hewitt,  for  the  appellant. 

Messrs.  Bibb  &  Lambert,  for  the  appellees. 

Mr.  Justice  Wabker  delivered  the  opinion  of  the  Court: 

Appellees  seek  to  recover  for  a  bill  of  goods  sold  by  them 
to  the  son  of  appellant,  in  the  summer  of  1874.  The  goods 
were  charged  to  appellant.     "When  the  bill  was  presented  the 
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father  declined  to  pay  for  the  goods,  on  the  ground  that  they 
had  been  purchased  without  authority  and  against  his  will. 
On  the  trial  in  the  court  below,  plaintiffs  recovered  a  verdict  for 
$69,55.  The  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  a  judgment  on  the  verdict,  and  defendant  appeals 
and  asks  a  reversal. 

It  appeared  on  the  trial  that  appellees  had  been,  prior  to 
1873,  the  tenants  of  appellant,  and  he  had  purchased  goods  of 
them  during  the  time,  and  the  bills  for  the  same  had  been  de- 
ducted from  the  rent,  on  settlement.  One  or  two  bills  were 
settled  by  appellant's  business  agent.  Appellees  claim,  that 
during  this  time,  and  they  so  testified,  appellant's  son 
was  in  the  habit  of  purchasing  goods  of  appellees,  and  they 
were  charged  in  these  bills,  and  were  paid  for  by  appellant  with- 
out objection.  On  the  other  hand,  appellant  testifies  that  his 
wife  or  himself  made  the  purchases,  and  he  denied  all  knowl- 
edge that  his  son  ever  purchased  goods  of  appellees  that  were 
charged  to  him,  before  making  this  bill.  It  is  conceded  that 
appellant  at  no  time  ever  notified  appellees  not  to  furnish  or 
sell  goods  to  his  son  on  his  credit.  Appellant  also  swears 
that  he  directed  another  person  to  furnish  his  son  with  cloth- 
ing, but  there  is  no  evidence  the  fact  came  to  the  knowledge  of 
appellees.  Appellant  also  testified  that  his  son  left  home  about 
the  4th  of  July  of  that  year,  when  but  a  few  articles,  of  small 
value,  had  been  purchased.  But  appellees  swear  that  they 
were  not  notified  of,  nor  did  they  know  of  the  fact,  and  they 
also  deny  all  knowledge  of  appellant's  absence  from  home 
when  the  greater  portion  of  the  goods  were  purchased. 

It  is  insisted,  on  these  facts,  that  the  jury  were  not  war- 
ranted in  finding  that  the  boy  had  authority  to  purchase  on 
his  father's  credit.  It  was  held,  in  the  case  of  Hunt  v. 
Thompson,  3  Scam.  179,  that  there  must  be  an  express  prom- 
ise, or  circumstances  from  which  a  promise,  by  the  father,  can 
be  inferred,  to  hold  him  liable  for  necessaries  furnished  his 
infant  child  by  a  third  person.  It  is  there  said  that  such  a 
promise  is  indispensably  necessary.  If  the  promise  is  express, 
there  can  be  no  difficulty  in  holding  the  father  liable;  but 
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where  the  promise  is  to  be  inferred  from  circumstances,  it  is 
frequently  a  matter  of  no  small  difficulty  to  determine  whether 
such  liability  exists. 

"Where  the  father  permits  his  minor  child  to  purchase  goods 
on  his  account,  whether  for  himself  or  for  the  father,  and  he 
pays  for  them  without  objection,  it  is  a  reasonable  presump- 
tion that  the  minor  had  authority,  and  was  the  agent  of  the 
father,  having  full  power  to  make  such  purchases.  The  proof 
of  such  authority  is  the  same  as  the  agency  of  the  wife  or  a 
servant.  The  circumstances  which  authorize  the  inference  of 
authority  in  the  one  case,  will  be  sufficient  in  either  of  the 
others, — in  each  the  question  being,  whether  there  was  au- 
thority to  act  as  agent.  When  the  agency  is  found  to  exist, 
the  law  then  implies  a  promise,  as  in  the  case  of  any  other 
agency.  These  are  the  rules  that  govern  this  character  of 
transactions. 

The  principal  question,  then,  is,  whether  the  circumstances 
shown  in  evidence  warranted  the  jury  in  finding  the  verdict. 
If  appellees'  testimony  were  taken  alone,  there  would  seem  to 
be  no  doubt  that  the  boy  had  purchased  goods  of  them  for 
several  years  and  had  them  charged  to  his  father,  and  that  he, 
without  objection,  paid  for  them.  This  they  swear,  without 
qualification;  and  two  or  three  items,  of  small  value,  are 
specified.  Their  clerk  corroborates  them  in  this  statement. 
But  appellant  denies  that  such  was  the  fact.  In  this  conflict  it 
was  for  the  jury  to  reconcile  the  evidence,  if  that  could  be 
done,  and  if  not,  to  determine  to  whom  the  credit  for  truth 
should  be  given.  They  saw  the  witnesses  on  the  stand  and 
observed  their  demeanor,  intelligence,  fairness  and  other  cir- 
cumstances, which  are  not  before  us,  and  their  finding  should 
not  be  lightly  disturbed.  We  are-  not  able  to  say  they  erred 
in  giving  weight  to  the  evidence  of  appellees  rather  than  to 
that  of  appellant.  If  they  believed  the  evidence  of  the 
former  and  not  of  the  latter,  then  they  could  not  avoid  the 
conclusion  that  the  son  was  held  out  to  appellees  as  an  au- 
thorized agent   of  the   father   to  make  the  purchase  on  the 
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father's  account,  as  he  had  been  previously  in  the  habit  of 
doing. 

But  it  is  urged  that  the  son  had  left  home  against  the  will 
of  the  father,  and  that  appellees  should  have  known  the  fact. 
They  testify  that  they  did  not  know  of  it,  nor  had  they  heard 
of  it.  It  seems  that  most  of  these  articles  were  purchased 
whilst  the  father  was  in  Minnesota,  and,  we  presume,  when  he 
was  not  keeping  house,  so  that  the  son  could  live  with  him,  in 
fact.  "Whilst  thus  absent  no  one's  attention  would  be  attracted 
by  the  fact  that  the  son  did  not  board  or  lodge  at  his  father's 
house,  if  such  was  the  fact. 

It  was,  at  an  early  day,  held,  and  it  is  believed  to  be  the  cor- 
rect doctrine,  that  an  agent  in  the  employment  of  a  person  to 
perform  certain  duties  for  the  principal,  can  bind  the  latter 
within  the  line  of  his  duty,  even  after  his  power  has  ceased,  if 
done  within  a  short  period  afterward,  and  without  knowledge 
that  he  had  ceased  to  be  the  agent.  Paley  on  Agency,  p.  142, 
lays  down  the  rule,  that  "  the  implied  authority  arising  from 
employment  continues  after  the  agency  has  ceased,  unless  the 
parties  giving  credit  to  it  either  may  be  supposed  to  have  had 
notice  of  the  change,  or  from  length  of  time  or  other  circum- 
stances, ought  not  to  have  inferred  that  it  continued."  Par- 
sons on  Contracts,  vol.  1,  p.  258,  says  that  a  father  may 
emancipate  his  minor  son  and  thus  lose  the  right  to  claim  the 
son's  earnings,  "  and  a  stranger,  not  knowing  of  this  arrange- 
ment, might  still  interpose  it  to  defeat  the  father's  claim  for 
the  son's  earnings;  but  if  a  stranger  supplied  a  son  at  a  dis- 
tance from  his  home,  with  suitable  necessaries,  in  ignorance 
of  such  arrangement,  there  is  no  sufficient  reason  for  holding 
that  it  would  bar  his  claim  against  the  father."  This  author- 
ity goes  farther  than  we  would  be  willing  to  sanction ;  but  it, 
with  Paley  on  Agency,  shows  that  the  mere  change  of  the 
relations  of  the  father  and  son,  unknown  to  appellees,  would 
not  preclude  them  from  still  continuing  to  act  on  it  as  had 
been  previously  done,  especially  as  the  credit  was  given  at  so 
short  a  period  after  the  son  had  left.  The  relation  of  agency, 
if  it  existed,  might  be  presumed  to  still  exist,  until  notice  was 
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received  of  the  termination  of  the  relation,  or  until  circum- 
stances transpired  to  put  those  who  had  acted  upon  the  agency 
on  inquiry.  The  change  of  relations  between  appellant  and 
his  son  do  not  appear  to  have  been  generally  known ;  at  any 
rate,  it  was  not  proved  to  have  been  known  outside  of  the 
family,  and  if  so,  it  could  not  be  required  of  strangers,  who 
could  know  nothing  of  it,  to  know  the  fact  that  the  relations 
of  the  parties  had  changed. 

Appellant  has  criticised  the  instruction  given  for  appellees; 
but,  on  a  careful  examination,  we  fail  to  see  any  objection  to 
it.  The  evidence,  and  the  law  applicable  to  it,  fully  warranted 
and  even  required  it  to  be  given.  Nor  do  we  see  that  the 
court  erred  in  refusing  to  give  a  portion  of  the  instructions 
asked  by  appellant.  They  failed  to  announce  correct  legal 
principles,  or  such  as  were  applicable  to  the  case.  The  first 
instruction  which  was  given  for  him  was  not  correct,  and  was 
more  favorable  to  him  than  he  was  entitled  to  have  given. 

We  fail  to  perceive  any  error  in  this  record,  and  the  judg- 
ment of  the  court  below  must  be  affirmed.     • 

Judgment  affirmed. 


George  F.  Brigham  et  al. 

v. 

Andrew  Atha  et  al. 

Practice — affidavit  of  claim  not  necessarily  the  affidavit  of  plaintiff.  It 
is  not  essential  that  the  affidavit  of  claim  filed  with  the  declaration,  as  pro- 
vided in  the  Practice  Act,  should  be  sworn  to  by  the  plaintiff,  himself.  The 
affidavit  may  be  made  by  any  one  conversant  with  the  facts. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Bennett,  Kretzinger  &  Veeder,  for  the  appellants. 

Mr.  D.  E.  K.  Stewart,  and  Mr.  William  L.  Moss,  Jr.,  for 

the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

With  his  declaration,  plaintiff  filed  an  affidavit  of  claim, 
sworn  to  by  D.  E.  K.  Stewart,  who  was  his  attorney  in  the  cause. 
JSTo  affidavit  of  merits  was  filed  with  defendant's  plea.  For 
that  reason,  it  was  stricken  from  the  files,  and  judgment  ren- 
dered against  defendant  as  by  default. 

The  argument  is,  the  affidavit  of  claim  can  be  made  by  no 
one  except  plaintiff  himself,  and  hence  the  affidavit  of  his  agent 
or  attorney  is  a  nullity.  Under  the  Practice  act,  when  a  plain- 
tiff shall  file  with  his  declaration  an  affidavit  showing  the 
nature  of  his  demand  and  the  amount  due  him,  he  shall  be  en- 
titled to  a  judgment  as  in  case  of  default  unless  defendant,  his 
agent  or  attorney,  shall  file  with  his  plea  an  affidavit  of  merits. 
E.  S.  1874,  sec.  37,  p.  779. 

It  will  be  observed,  the  statute  does  not  require  plaintiff  to 
file  his  own  affidavit,  but  simply  an  affidavit  showing  the  nature 
of  his  demand  and  the  amount  due  him.  It  is  apprehended, 
this  affidavit  may  be  made  by  any  one  conversant  with  the  facts. 
Instances  might  occur  where  the  agent  or  attorney  would  pos- 
sess more  accurate  knowledge  of  the  nature  of  plaintiff's 
demand,  and  of  the  amount  due  him,  than  plaintiff  himself. 
All  the  business  out  of  which  the  claim  arose  may  have  been 
transacted  by  an  agent  or  attorney,  and  in  such  cases, it  would 
be  eminently  proper  the  affidavit  of  claim  should  be  made  by 
such  agent  or  attorney. 

This  statute  should  have  a  reasonable  construction.  No  such 
restricted  construction  should  be  given  as  would  defeat  its  de- 
signs. It  can  make  no  difference  who  makes  the  affidavit  of 
claim,  so  it  is  the  truth.  The  effect  on  defendant  is  the  same, 
and  whether  made  by  plaintiff  or  his  agent  or  attorney,  it  is 
sufficient  under  any  fair  construction  of  the  statute.  Plaintiff, 
having  substantially  complied  with  the  law,  was  entitled  to  a 
judgment  as  in  case  of  default,  unless  defendant  filed  with  his 
plea  the  statutory  affidavit*of  merits.  This  he  failed  to  do, 
and  the  plea,  for  that  reason,  was  properly  stricken  from  the  files. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Jane  Law 

v. 

D-  Horace  Fletcher. 

1.  New  trial — bill  of  exceptions  must  show  motion.  This  court  will  not 
inquire  whether  the  evidence  authorized  a  verdict,  unless  the  bill  of  excep- 
tions shows  that  a  motion  for  a  new  trial  was  made  and  overruled,  and 
proper  exceptions  taken  thereto. 

2.  Judgment — variance  from  summons  and  pleadings.  "Where  the  de- 
fendant in  the  summons  is  described  as  "guardian,"  and  the  judgment  is 
against  him  personally,  it  will  be  presumed,  in  the  absence  of  anything 
showing  the  contrary,  that  the  evidence  authorized  the  judgment,  and  the 
word  "  guardian  "  will  be  rejected  as  surplusage,  and  the  seeming  variance 
will  be  cured  by  the  Statute  of  Amendments. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Morton  Culver,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

We  can  not  inquire  whether  the  verdict  was  unauthorized 
by  the  evidence,  for  the  reason  that  the  bill  of  exceptions  fails 
to  show  that  a  motion  for  new  trial  was  made  by  appellant  and 
overruled  by  the  court,  and  proper  exception  taken  thereto  by 
appellant.  Boyle  v.  Zevings,  28  111.  316;  Pottle  v.  Mo  Wot- 
ter,  13  id.  454;  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Co.  v.  Dorsey,  68  id.  326.  The  certificate  of  the  clerk  in  that 
respect  is  not  sufficient.  Id.  See  also  Drew  v.  JBeall,  62  111. 
164,  and  cases  there  cited. 

The  only  objection  insisted  on  in  argument,  which  we  can 
notice,  relates  to  the  form  of  the  judgment.  Appellant,  in  the 
declaration,  summons,  etc.,  is  entitled  guardian;  but  the  judg- 
ment is  against  her  personally.  Assuming,  as  we  must,  that 
the  evidence  authorizes  the  judgment  as  rendered,  the  word 
"  guardian  "  may  be  rejected  as  surplusage  where  it  occurs  in 
the  pleadings  and  summons,  and  the  seeming  variance  is  cured 
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by  the  Statute  of  "  Amendments  and  Jeofails."     (R.  S.  1874, 
p.  137,  chap.  7.) 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Schroder 

v. 

Millard  K.  Keller. 

1.  Acknowledgments — of  deeds  and  mortgages.  In  the  acknowledg 
ment  of  deeds  and  mortgages,  a  substantial  compliance  with  the  statute  is 
all  that  is  required. 

2.  Chattel  mortgage — certificate  of  acknowledgment.  A  certificate  of 
a  justice,  that  a  chattel  mortgage  executed  by  a  resident  was  duly  acknow- 
ledged before  such  justice  by  the  mortgagor,  is  a  substantial  compliance 
with  the  statute,  without  adding  the  words  "  and  entered  by  me,"  provided 
the  justice  in  fact  makes  the  entry  on  his  docket  as  required  by  law. 

3.  The  object  of  the  legislature  in  providing  for  the  justice  to  certify 
that  he  had  made  such  entry,  was  to  make  the  certificate  evidence  of  the 
fact  that  he  had  done  so,  without  having  to  resort  to  the  docket,  and  if  the 
justice  omits  to  state  such  fact  in  his  certificate,  recourse  may  be  had  to  the 
docket  itself  to  prove  such  fact. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

Mr.  George  S.  House,  for  the  appellant. 

Mr.  A.  E.  Jordan,  for  the  appellee. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is,  whether  the 
acknowledgment  of  th£  chattel  mortgage  under  which  appellee 
claims  title  to  the  property  involved,  is  a  substantial  compli- 
ance with  the  statute. 

The  mortgage  was  acknowledged  before  a  justice  of  the 
peace  in  the  district  where  the  mortgagor  resided,  and  the 
docket  of  the  justice,  which  was  introduced  in  evidence,  shows 
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that  the  justice  made  an  entry  thereon  at  the  time  the  mort- 
gage was  acknowledged,  as  required  by  the  statute,  showing 
names  of  mortgagor  and  mortgagee,  a  description  of  the  prop- 
erty, and  the  date  of  the  acknowledgment;  the  certificate  of 
acknowledgment,  however,  did  not  contain  the  words,  "  and 
entered  by  me,"  but  it  was  in  the  following  form: 

"  State  of  Illinois,  ) 

Grundy  County.   \ 

"  I,  ~N.  McBride,  a  justice  of  the  peace  in  and  for  said 
county,  do  hereby  certify  that  this  mortgage  wTas  duly  acknowl- 
edged before  me  by  the  above  named  George  E.  Wickham 
(the  undersigned.)  the  10th  day  of  December,  A.  D.  1875. 

*  K  McBride, 
"  Justice  of  the  PeaceP 

The  second  section  of  chapter  95,  entitled  "  Mortgages," 
Eevised  Statutes  of  1874,  page  711,  provides  that  a  chattel 
mortgage  may  be  acknowledged  before  a  justice  of  the  peace 
of  the  town  or  district  where  the  mortgagor  resides,  or  if  the 
mortgagor  is  not  a  resident  of  this  State  at  the  time  of  making 
the  acknowledgment,  then  before  any  officer  authorized  by  law 
to  take  acknowledgments  of  deeds. 

The  certificate  of  acknowledgment  may  be  in  the  following 
form: 

"  This  (name  of  instrument)  was  acknowledged  before  me  by 
(name  of  grantor,)  (where  the  acknowledgment  is  by  a  resident, 
insert  the  following  words :   \  and  entered  by  me,')  this  —  day 

of ,  18—. 

(Seal.)  " ,  (name  of  officer.)" 

It  will  be  observed  that  the  certificate  of  the  officer  be- 
fore whom  the  mortgage  was  acknowledged,  conforms  strictly 
to  the  form  prescribed,  except  the  words  "  and  entered  by  me," 
are  omitted. 

The  mortgagor  seems  to  have  done  all  that  was  required  of 
him  in  order  to  make  the  acknowledgment  of  the  instrument 
valid.  He  appeared  before  a  justice  of  the  peace  in  the  dis- 
trict in  which  he  resided,  and  executed  the  instrument  in  the 
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presence  of  the  officer,  and  acknowledged  it  to  be  his  act  and 
deed.  When,  therefore,  the  officer  executed  a  certificate  which 
established  the  fact  that  the  mortgagor  had  appeared  before 
him  and  acknowledged  the  instrument,  this  would  seem  to  be 
all  that  could  be  required  to  make  the  instrument  valid,  pro- 
vided the  justice  should  make  upon  his  docket  the  memoran- 
dum required  by  section  three  of  the  act,  and  the  mortgage 
should  be  recorded,  as  provided  by  section  four. 

The  object  of  the  certificate  of  the  officer  endorsed  upon  the 
mortgage,  no  doubt,  was  to  prove  the  execution  of  the  instru- 
ment. The  further  statement  by  the  justice  that  he  had  made 
an  entry  on  his  docket  of  the  mortgage,  could  be  no  additional 
evidence  that  the  mortgagor  had  acknowledged  the  instrument. 
Such  statement  would  be  foreign  to  the  execution  of  the  in- 
strument— it  related  entirely  to  another  subject. 

The  inquiry  might,  however,  arise,  what  the  object  of  the 
legislature  was  in  requiring  the  justice  to  incorporate  in  his 
certificate  the  words,  "  and  entered  by  me."  The  intent  of  this 
provision,  no  doubt,  was  to  make  the  certificate  of  the  officer 
evidence  of  the  fact  that  he  had  made  the  memorandum  re- 
quired by  section  three,  without  resorting  to  the  docket  or 
other  evidence  to  prove  such  fact.  If  this  was  the  object  of 
the  act,  and  we  perceive  no  other  good  purpose  it  could  sub- 
serve, the  omission  of  the  officer  to  incorporate  in  his  certifi- 
cate that  he  had  made  the  entry  could  not  invalidate  the 
instrument,  but,  on  the  other  hand,  the  docket  of  the  justice, 
in  connection  with  his  evidence,  might  be  resorted  to  for  the 
purpose  of  establishing  the  fact  that  a  memorandum  of  the 
mortgage  had  been  entered  by  the  justice  on  his  docket,  as 
required  by  the  statute. 

We  are,  therefore,  of  opinion,  that  the  mortgage  was 
acknowledged  substantially  in  the  mode  required  by  the  stat- 
ute. It  is  a  familiar  rule,  that  in  the  acknowledgment  of 
deeds  and  mortgages,  a  substantial  compliance  with  the  statute 
is  all  that  is  required.  The  form  of  the  certificate  is  immate- 
rial, where  the  substantial  directions  of  the  law  are  observed. 
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Hughes  v.  Lane,  11  111.  123;  Canal  and  Dock  Co.y.  Russell, 
68  111.  426. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


John  C.  McCord 

v. 

The  Mechanics'  National  Bank  of  Chicago. 

1.  Pleading — special  plea,  which  amounts  to  the  general  issue,  bad  on 
special  demurrer.  The  general  rule  is,  that  matter  which  may  be  proved 
under  the  general  issue,  can  not  properly  be  made  the  subject  of  a  special 
plea. 

2.  Evidence  under  the  general  issue.  When  the  declaration  sets  up  the 
execution  of  a  promissory  note,  and  a  guaranty  indorsed  thereon  by  the 
defendant  at  the  time  of  its  execution,  a  plea  that  the  guaranty  was  not  exe- 
cuted at  the  time  the  note  was  made,  amounts  to  the  general  issue,  and  a 
special  demurrer  to  it  should  be  sustained. 

3.  Practice — when  sufficiency  of  proof  on  assessment  of  damages  can  not 
be  questioned.  Where  the  assessment  of  damages  is  not  sustained  by  ade- 
quate prpof,  a  motion  should  be  made  in  the  court  below  to  set  aside  such 
assessment,  and  an  exception  taken  to  the  judgment  of  the  circuit  court  in 
overruling  such  motion,  and  unless  this  is  done  the  question  can  not  be 
raised  in  the  Supreme  Court. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  McCagg-  &  Culver,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  by  the  bank,  against 
McCord.  The  declaration ,  set  up  the  execution  of  a  promis- 
sory note  by  Eobbins,  dated  October  1,  1872,  promising  to 
pay  to  the  order  of  McCord,  on  or  before  January  1,  1874, 
$1000,  with  interest;  that  McCord  then  and  there  sold  or 
4— 84th  III. 
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delivered  to  plaintiff  the  note,  and,  at  the  same  time,  executed 
a  guaranty  of  payment  to  be  made  on  June  9,  1874. 

To  this  count  defendant,  McCord,  pleaded  that  the  guaranty 
was  not  made  when  the  note  was  made,  but  in  December, 
18T3. 

To  this  there  was  a  special  demurrer,  upon  the  ground  that 
the  plea  amounted  to  the  general  issue,  and  this  demurrer  was 
sustained  by  the  court. 

This  decision  was  clearly  right.  The  fact  pleaded  (if  mate- 
rial) could,  undoubtedly,  be  given  in  evidence,  under  the  gen- 
eral issue.     The  plea  was  certainly  bad  on  special  demurrer. 

Payment  (and  perhaps  some  other  defenses  which  may  be 
given  in  evidence  under  the  general  issue)  may  be  pleaded 
specially;  but  this  is  exceptional.  The  general  rule  is,  that 
matter  which  may  be  proved  under  the  general  issue  can  not 
properly  be  made  the  subject  of  a  special  plea.  Where  it  is 
challenged  by  special  demurrer  such  plea  can  not  be  sus- 
tained. 

It  is  also  insisted,  that  on  the  assessment  of  damages  the 
proof  was  not  sufficient;  that  the  signature  to  the  guaranty 
was  not  proven,  etc.  This  position  can  not  be  sustained.  The 
special  plea  having  been  set  aside  by  demurrer,  the  execution 
of  the  note  and  of  guaranty  stood  confessed  of  record,  and 
needed  no  proof.  Again,  where  the  assessment  of  damages  is 
not  supported  by  adequate  proof,  such  position  can  only  be 
heard  in  this  court  in  cases  where  a  motion  in  the  court  below 
has  been  made  to  set  aside  the  assessment  of  damages,  and  an 
exception  taken  to  the  judgment  of  the  circuit  court  in  over- 
ruling such  motion.  On  this  record  the  question  can  not  be 
raised  in  this  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Chaeles  W.  Pardridge  et  ah 
v. 
Samuel  La  Pries. 

1.  Contract — who  liable  to  person  rendering  services.  Where  an  em- 
ployee of  a  mercantile  house,  occupying  a  responsible  position,  and  who 
sometimes  took  charge  of  the  delivery  of  goods  sold,  employed  an  express- 
man  to  make  deliveries,  which  he  did  with  the  knowledge  of  the  firm,  or 
one  of  its  members,  and  who  failed  to  notify  him  that  he  must  look  to  the 
clerk  for  his  pay,  it  was  7ield,  that  the  firm  was  liable  to  the  expressman  for 
his  services. 

2.  In  such  a  case,  the  fact  that  the  clerk  made  a  payment  to  the  express- 
man, and  that  he  did  not  call  on  the  firm  for  his  pay  on  pay  days,  it  not 
being  shown  he  knew  when  they  were,  and  that  the  clerk,  after  suit  brought, 
offered  to  pay  him,  to  keep  from  being  discharged,  will  not  defeat  a  right  of 
recovery  against  the  firm. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Gr.  Rogers,  Judge,  presiding. 

This  was  a  suit  brought  by  the  appellee  against  Charles  W. 
Pardridge  and  Edward  Pardridge,  before  a  justice  of  the  peace, 
and  appealed  to  the  circuit  court,  where  the  cause  was  tried 
by  the  court,  who  rendered  judgment  in  favor  of  the  plaintiff 
for  $59.50. 

Mr.  D.  Blackman,  for  the  appellants. 

Messrs.  Avery  &  Comstock,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  question  presented  is,  whether  the  evidence  embodied 
in  the  bill  of  exceptions  sustains  the  finding  of  the  court  below. 

That  appellants,  or  at  least  one  of  them,  knew  that  appellee 
was  engaged  in  serving  them  in  delivering  goods,  there  is  not 
the  slightest  doubt,  and  it  is  equally  clear  that  appellee  re- 
ceived the  goods  for  delivery  direct  from  the  package  clerk, 
and  when  so  received  he  gave  his  receipt  to  the  firm,  and  when 
delivered  he  took  a  receipt  from  the  customer  to  the  firm. 
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So  far  as  the  evidence  discloses  facts,  some  of  this  business  was 
done  through  DeMerz.  To  all  appearance  he  was  under  the 
immediate  direction  of  the  principal  of  that  department  of  the 
house — one  of  the  appellants  in  the  case. 

DeMerz  was  employed  by  appellants,  as  we  understand  it, 
in  a  responsible  position  in  the  house,  having  charge  of  the 
delivery  of  the  goods  sold  to  customers;  and  other  duties  de- 
volved upon  him,  we  infer,  from  his  being  floor-walker,  but  of 
their  nature  we  are  not  informed  by  the  evidence  in  the  record. 
And  appellee  testified,  that  DeMerz,  when  he  engaged  him, 
informed  him  that  appellants  wanted  to  hire  an  express  to  de- 
liver goods,  and  that  he  was  authorized  to  hire  for  them;  that 
there  was  no  amount  of  wages  agreed  upon,  and  that  he  hired 
appellee  for  appellants. 

Here  was  a  person,  occupying  a  responsible  position  in  the 
firm,  professing  to  have  authority  to  hire  an  expressman,  and 
actually  employing  appellee  for  the  firm;  and  when  he  com- 
menced doing  the  business,  so  far  as  disclosed,  no  questions 
were  asked  from  which  he  might  infer  that  DeMerz  had  in- 
formed appellants  that  he  had  employed  appellee  for  them  to 
perform  the  labor,  and  hence  he  made  no  inquiry  whether  De- 
Merz had  the  authority  he  claimed,  nor  did  C.  W.  Pardridge, 
wTho  had  charge  of  the  retail  department  of  the  store,  and  who 
knew  of  appellee's  delivering  the  packages,  inform  him  that 
he  must  look  to  DeMerz  as  his  principal.  It  does  not  appear 
that  it  is  customary  for  employees  in  such  establishments  to 
employ  under-agents  to  perform  their  duties,  and  if  not  cus- 
tomary, appellee  would  not  be  chargeable  with  implied  notice 
that,  although  professing  to  have  authority  and  actually  em- 
ploying him  as  the  agent  of  appellants,  it  might  be  they  had 
not  given  authority  to  DeMerz.  Had  such  a  custom  been 
shown,  it  may  be  he  should  have  made  inquiry;  but  being 
employed  for  appellants,  and  not  DeMerz,  to  perform  this 
particular  duty,  and  they  having  permitted  him  to  enter  upon 
and  continue  in  its  performance,  without  any  notice  or  expla- 
nation to  undeceive  him,  he  had  the  right  to  suppose  that  he 
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was  in  fact  employed  by  appellants,  and  had  the  right  to  look 
to  them  for  payment. 

When  DeMerz  employed  appellee,  no  amount  of  wages  was 
agreed  upon  between  them.  Now,  if  DeMerz  had  supposed 
he  would  be  responsible  for  the  same,  it  seems  to  us  that  he 
would  almost  certainly  have  had  the  amount  fixed.  If  appel- 
lee is,  under  all  of  these  facts,  to  be  turned  off  to  look  to  De- 
Merz, it  looks  to  us  that  it  works  a  great  wrong  on  appellee, 
almost  amounting-to  a  fraud.  Appellants  must  have  known 
that  the  circumstances  were  such  as  were  well  calculated  to 
induce  appellee  to  believe  they  were  liable  to  him  for  his 
wages,  and  if  so,  it  was  their  duty,  as  fair  men,  to  give  him 
due  and  timely  notice,  that  he  might  have  quit  or  made  other 
arrangements  with  DeMerz. 

If  it  be  said  that  appellee  did  not  apply  on  pay  day  for  his 
wages,  and  we  should  therefore  infer  that  he  did  not  look  to  ap- 
pellants for  payment,  the  answer  is,  it  does  not  appear  that  he 
was  informed  or  knew  when  or  how  the  employees  were  paid. 
The  evidence  shows  that  pay  day  was  each  Saturday,  and  he 
was  there  twenty  days,  but  it  does  not  appear  what  day  he 
went  to  work.  But  suppose  it  was  Monday,  and  suppose  De- 
Merz paid  him  $10.50  the  next  Saturday,  and  suppose  he  made 
no  claim  of  payment  on  the  next  pay  day,  but  did  apply  on 
the  next  Saturday,  and  was  then  informed  that  he  must  look 
to  DeMerz,  and  he  then  quit,  this  would  make  the  twenty 
days  he  worked.  Now,  this  would  leave  but  one  pay  day  be- 
tween the  time  he  commenced  and  the  day  he  quit,  on  which 
he  obtained  no  pay.  This  would,  it  seems  to  us,  be  but  slight 
evidence  that  he  did  not  look  to  appellants  for  his  wages. 

It  is  true,  he  says  when  he  could  not  get  his  wages  from 
DeMerz,  he  then  demanded  them  of  appellants.  As  before 
said,  there  is  nothing  to  show  that  he  was  informed  or  knew 
the  manner,  or  of  whom  he  was  to  obtain  his  wages.  There 
is  no  evidence  that  he  had  ever  been  so  employed  before,  and 
a  person  in  his  condition  in  life  may  have  supposed,  nor  is  it 
unreasonable  to  conclude  that  he  believed  he  should  get  his 


54  Johnson  et  al.  v.  Beklizheimek.  [Sept.  T. 

Syllabus. 

wages  through  the  man  who  had  charge  of  the  delivery  of  the 
goods  sold. 

Again,  if  it  be  said  that  the  offer  of  DeMerz,  at  the  trial  be- 
fore the  justice,  to  settle  with  him  by  paying  $25  or  $30, 
tended  to  show  that  appellee  was  to  look  to  him  for  payment, 
it  may  be  answered  that  C.  W.  Pardridge  had  told  DeMerz 
he  would  discharge  him  if  he  did  not  pay  appellee,  and  from 
the  amount  offered,  we  may  infer  that  he  probably  only  made 
the  offer  to  enable  him  to  retain  his  situation.  This,  at  most, 
would  only  show  that  DeMerz  might  have  understood  he  was 
liable  to  appellee,  but  by  no  means  tended  to  show  appellee's 
understanding  of  the  agreement. 

The  evidence  strongly  preponderates  to  establish  the  fact, 
that  appellee  understood  he  was  employed  by  appellants, 
through  DeMerz,  and  the  circumstances  are,  wre  think,  such, 
that  if  that  was  not  the  understanding  of  appellants,  they 
should,  on  his  entering  their  employment,  have  given  him 
notice. 

We  have  received  but  slight  aid  from  the  briefs  in  the  case, 
but  after  a  careful  consideration  of  all  the  evidence,  we  are  of 
opinion  that  it  is  sufficient  to  sustain  the  finding  of  the  court 
below,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Louisa  Johnson  et  al. 

v. 

Bernhard  Berlizheimer. 

1.  Surviving  partner — may  assign  note  payable  to  the  firm.  The  sole 
survivor  of  a  firm  may  assign  a  promissory  note  payable  to  the  late  firm,  by 
indorsement,  so  as  to  vest  the  legal  title  in  the  assignee,  as  effectually  as  if 
the  note  had  been  made  payable  to  him. 

2.  Presumption — in  favor  of  the  action  of  court.  Where  a  note  is 
made  payable  to  a  firm,  and  a  power  of  attorney  given  to  confess  a  judg- 
ment upon  it  in  favor  of  such  firm  or  its  assignee  or  assignees,  and  the  note 
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is  assigned  by  one  member  of  the  firm,  describing  himself  as  successor  of 
the  firm,  and  judgment  is  confessed  in  favor  of  the  assignee,  the  pre- 
sumption is  that  evidence  was  heard  by  the  court  showing  that  the  person 
indorsing  the  note  was  the  proper  person  to  do  so;  that  the  court  had  juris- 
diction to  render  the  judgment  it  did. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  John  I.  Bennett,  for  the  plaintiffs  in  error. 

Messrs.  Avert  &  Comstock,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  note  upon  which  the  judgment  was  confessed  was  pay- 
able to  Lazarus  Silverman  &  Co.,  and  the  power  of  attorney 
was  to  confess  a  judgment  in  favor  of  "  Lazarus  Silverman  & 
Co.  or  his  or  her  assignee  or  assignees."  The  objection  insisted 
upon  is,  the  note  was  never  assigned  to  plaintiff,  and  hence 
there  was  no  warrant  for  confessing  a  judgment  in  his  favor. 

The  indorsement  on  the  back  of  the  note  was  signed  "Laz- 
arus Silverman,  successor  to  Lazarus  Silverman  &  Co."  Of 
what  number  of  persons  the  firm  of  Lazarus  Silverman  &  Co. 
was  composed  the  record  does  not  disclose.  It  may  have  con- 
sisted of  two  or  more  persons.  How  Lazarus  Silverman  be- 
came successor  of  the  firm,  does  not  appear.  It  may  have 
been  by  purchase  of  the  interests  of  the  other  members,  or  by 
the  death  of  the  other  members  of  the  firm,  and  he  the  sole 
survivor. 

Conceding  the  correctness  of  the  proposition  asserted,  that  at 
law  a  moiety  or  any  other  portion  of  a  promissory  note  can  not 
be  assigned,  so  as  to  enable  the  assignee  to  bring  an  action  in  his 
own  name  for  his  distinct  interest,  the  law  is  equally  well  set- 
tled, the  sole  survivor  of  a  firm  may  assign  a  promissory  note 
payable  to  the  late  firm,  by  indorsement,  so  as  to  vest  the  legal 
title  in  the  assignee  as  effectually  as  if  the  note  had  been  made 
payable  to  him.  The  legal  effect  would  be  the  same  as  the 
indorsement  of  the  firm.  Evidence  may  have  been  given 
that  the  other  partners  were  all  dead,  and  Lazarus  Silverman 
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was  the  sole  survivor  of  the  firm,  and  the  mere  fact  he  may 
have  signed  himself  successor  can  make  no  difference,  so  his 
indorsement  passed  the  legal  title  of  the  whole  of  the  note  to 
plaintiff.  In  that  view,  the  judgment  was  properly  confessed. 
Every  reasonable  presumption  ought  to  be  indulged  in  favor 
of  the  action  of  a  court  of  general  jurisdiction.  Whether  any 
evidence  was  heard  by  the  court  when  the  judgment  was  con- 
fessed, the  record  is  silent.  We  can  see,  proof  may  have  been 
made  that  Lazarus  Silverman  was  the  proper  and  the  only 
proper  person  to  indorse  the  note,  and  hence  the  court  had 
jurisdiction  to  render  the  judgment  it  did. 

Presuming  in  favor  of  the  regularity  of  the  action  of  the 
court  until  the  contrary  is  made  to  appear,  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


George  Hamm 

v. 

Maky  E.   Culvey. 

1.  Trespass — verdict  and  judgment.  Technical  nicety  is  not  required  in 
the  verdict,  in  trespass.  A  general  finding  of  guilty,  and  judgment  according 
to  the  verdict,  is  sufficient. 

2.  In  trespass  for  a  personal  assault,  a  verdict,  "  We,  the  jury,  find  the 
defendant  guilty,  and  assess  the  damages  against  the  defendant  at  $75," 
though  formally  liable  to  objection,  is  cured  by  our  Statute  of  Amendments. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  ]ST.  Martin,  and  Mr.  EL  B.  Amerling,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  by  the  appellee  against  the 
appellant,  for  a  personal  assault. 

Appellant  filed  two  special  pleas  justifying  the  assault.  The 
jury  returned  the  following  verdict:  "  We,  the  jury,  find  the 
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defendant  guilty,  and  assess  the  damages  against  the  defendant 
at  $75. "  Motions  for  new  trial  and  in  arrest  of  judgment  were 
made  by  appellant  and  overruled  by  the  court,  and  judgment 
was  thereupon  rendered  upon  the  verdict. 

The  only  point  relied  upon  as  ground  for  reversal  is,  that 
the  judgment  is  not  responsive  to  the  issues.  We  do  not  think 
the  point  well  made.  It  is  said,  in  "Waterman  on  Trespass,  Yol. 
1,  p.  110,  §  122:  "  Technical  nicety  is  not  required  in  the  ver- 
dict. A  general  finding  of  guilty,  and  judgment  '  according 
to  the  verdict,'  is  sufficient."  See,  also,  Powers  v.  Davis,  6 
Ala.  9. 

In  Wilderman  et  al.  v.  Sandusky,  15  111.  60,  trespass  was 
brought  against  four  persons  of  the  name  of  Wilderman.  The 
verdict  was,  "  We,  the  jury,  find  the  three  defendants,  Nancy 
Wilderman,  Simon  Wilderman  and  Garrison  Wilderman, 
guilty,  and  assess  the  plaintiff's  damages  at  thirty -five  dollars," 
saying  nothing  as  to  the  fourth  defendant. 

The  court  said:  "  In  our  opinion,  the  verdict  was  substan- 
tially good.  It  may  properly  be  regarded  as  a  finding  on  all 
of  the  issues;  and  the  judgment  may  be  considered  as  a  final 
disposition  of  the  whole  case.  The  case  as  to  all  the  defend- 
ants was  submitted  to  the  jury,  and  they  found  affirmatively 
that  three  of  them  were  guilty.  In  legal  contemplation,  this 
amounted  to  a  negative  finding  of  not  guilty  as  to  the  other 
defendant."  The  pleas,  although  admitting  the  assault,  simply 
set  up  matter  showing  that  the  defendant  was  not  guilty  of  the 
trespass  wherewith  he  was  charged,  and  had  the  finding  on 
either  of  these  been  in  his  favor,  the  verdict  would  have  neces- 
sarily been  that  he  was  not  guilty.  The  finding  being  that 
he  is  guilty,  includes,  therefore,  the  determination  that  the 
issues  on  his  pleas  are  found  against  him.  Hawks  v.  Croften, 
2  Burrows,  698;    Worford  v.  Isbel,  1  Bibb,  247. 

Formally,  the  verdict  is,  perhaps,  liable  to  objection;  but 
this  is  cured  by  our  Statute  of  Amendments  and  Jeofails. 
Davis  v.  The  People,  50  111,  199;  Matson  et  al.  v.  Connelly, 
24  id.  142. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Samuel  O.   Walker 

v. 

The  People  ex  rel.  Miller. 

1.  Appeal— -from  county  to  circuit  court — act  of  1873  not  repealed  by  act 
of  1874.  Section  192  of  Laws  1873,  providing  for  appeals  from  the  county 
to  the  circuit  court,  which  was  retained  as  a  section  of  the  Revenue  Law  of 
1874,  was  not  repealed  by  the  act  to  extend  the  jurisdiction  of  county  courts, 
approved  March  26,  1874,  and  in  force  July  1,  1874,  which  provides  for 
appeals  from  the  county  court  to  the  Supreme  Court. 

2.  Repeal  op  statute — effect  on  pending  causes.  Even  if  the  123d  sec- 
tion  of  the  act  of  March  26,  1874,  should  be  so  construed  as  to  require  all 
cases  appealed,  after  its  adoption,  to  go  to  the  Supreme  Court,  it  would  not 
affect  an  appeal  pending  in  the  circuit  court  which  had  been  perfected 
under  the  192d  section  of  the  act  of  1873,  and  of  which  the  circuit  court 
had  acquired  jurisdiction  before  the  enactment  of  the  act  of  March  26, 1874. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  Edward  Roby,  for  the  appellant. 

Messrs.  Root  &  Arrlngton,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

It  is  claimed  by  appellant  that  the  statute  under  which  an 
appeal  was  taken  from  the  county  to  the  circuit  court,  was 
repealed  while  the  cause  was  pending  in  the  circuit  court,  and 
in  consequence  of  such  repeal  the  circuit  court  was  deprived 
of  jurisdiction  to  render  the  judgment. 

The  appeal  was  taken  from  the  county  to  the  circuit  court 
in  July,  1873,  under  section  192,  Laws  of  1873,  page  48, 
which  was  in  force  when  the  appeal  was  taken,  and  which 
declares,  "  Appeals  from  the  judgment  of  the  court  may  be 
taken  during  the  same  term  to  the  circuit  court  of  the  county, 
on  the  party  praying  the  appeal  executing  a  bond  to  the 
people  of  the  State  of  Illinois,  with  two  or  more  sureties,  to 
be  approved  by  the  court,  in  double  the  amount  of  the  judg- 
ment, conditioned  that  the  appellant  will  prosecute  his  said 


1S76.]  Walker  v.  The  People  ex  rel.  59 

Opinion  of  the  Court. 

appeal  with  effect,  and  will  pay  the  amount  of  any  tax,  assess- 
ment and  costs  which  the  circuit  court,  on  the  trial  of  the 
appeal,  may  render  against  any  real  estate  embraced  in  such 
appeal." 

The  act  to  extend  the  jurisdiction  of  county  courts,  approved 
March  26,  1874,  and  in  force  on  the  1st  day  of  July  thereafter, 
contains  a  section  as  follows: 

"Appeals  and  writs  of  error  may  be  taken  and  prosecuted 
from  the  final  orders,  judgments  and  decrees  of  the  county 
courts  to  the  Supreme  Court,  in  proceedings  for  the  sale  of 
lands  for  taxes  and  special  assessments,  and  on  the  application 
of  administrators,  executors,  guardians  and  conservators,  for 
the  sale  of  real  estate.  Such  appeals  and  writs  of  error  shall, 
when  not  otherwise  provided,  be  taken  and  prosecuted  in  the 
same  manner  as  appeals  from,  and  writs  of  error  to,  the  circuit 
courts." 

This  section  of  the  County  Court  Act,  it  is  contended,  re- 
peals, by  implication,  that  section  of  the  Revenue  Law  of 
1873,  which  provided  for  an  appeal  to  the  circuit  court.  The 
192d  section  of  the  act  of  1873,  in  the  revision  of  1874,  was, 
however,  retained  as  a  section  of  the  Revenue  Law  of  the 
State.     R.  S.  1874,  p.  890. 

There  seems  to  have  been  no  intent,  on  the  part  of  the  legis- 
lature, to  repeal  the  section  of  the  Revenue  Law  that  allowed 
an  appeal  to  the  circuit  court.  In  the  absence  of  such  intent, 
we  held,  in  Fowler  v.  Pirkins,  77  111.  271,  that  the  192d  sec- 
tion of  the  act  of  1873  was  not  repealed  by  the  enactment  of 
the  123d  section  of  the  County  Court  Act  in  1874;  that  the 
two  statutes  were  not  so  inconsistent  but  that  they  might  con- 
sist together. 

There  is  nothing  in  the  argument  of  appellant  to  convince 
us  that  the  decision  in  the  Fowler  case  was  not  correct,  and 
wTe  must  adhere  to  the  rule  there  announced,  which  is  conclu- 
sive of  the  question  raised  here.  But  should  the  123d  section 
of  the  County  Court  Act  be  so  construed  as  to  require  all 
cases  appealed  after  its  adoption,  to  go  to  the  Supreme  Court, 
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yet,  as  this  appeal  was  properly  pending  in  the  circuit  court, 
and  the  court  had  acquired  jurisdiction  of  the  case  before  the 
enactment  of  that  statute,  in  the  absence  of  any  language 
used  in  the  act  extending  the  jurisdiction  of  county  courts, 
manifesting  an  intention,  on  the  part  of  the  legislature,  to 
take  from  the  circuit  court  jurisdiction  of  appeals  then  pend- 
ing under  the  provisions  of  the  act  of  1873,  we  would  be  fully 
justified  in  holding  that  the  power  of  the  circuit  court  over 
the  case  was  not  affected  by  the  enactment  of  the  123d  section 
of  the  act  extending  the  jurisdiction  of  county  courts. 

This  view  of  the  subject  seems  warranted  by  section  4, 
chapter  131,  K.  S.  1874,  p.  1012,  which  declares  that  "  no  new 
law  shall  be  construed  to  repeal  a  former  law,  whether  such 
former  law  is  expressly  repealed  or  not,  as  to  any  offense  com- 
mitted against  the  former  law,  or  as  to  any  act  done,  any  pen- 
alty, forfeiture  or  punishment  incurred,  or  any  right  accrued, 
or  claim  arising  under  the  former  law,  or  in  any  way  what- 
ever to  affect  any  such  offense  or  act  so  committed  or  done,  or 
any  penalty,  forfeiture  or  punishment  so  incurred,  or  any  right 
accrued,  or  claim  arising  before  the  new  law  takes  effect,"  etc. 

The  statute  under  which  the  appeal  was  taken  in  this  case 
to  the  circuit  court,  had  conferred  the  right  upon  the  parties 
to  have  the  matters  in  litigation  tried  in  that  court,  and  it 
would  seem,  under  the  section  cited  above,  they  were  not  de- 
prived of  that  right,  even  if  the  statute  under  which  the 
appeal  was  taken  was,  by  implication,  repealed. 

In  any  view,  therefore,  that  we  have  been  able  to  take 
of  the  question,  we  are  of  opinion  that  the  circuit  court  had 
jurisdiction,  and  as  no  other  question  has  been  raised,  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 
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John  B.  Heustis  et  al. 

v. 

Daniel  G.  Johnson  et  al. 

1.  Chancery — will  not  interfere  with  administration  of  estates,  except  in 
extraordinary  cases.  A  court  of  chancery  will  not  exercise  jurisdiction  over 
the  administration  of  estates,  except  in  extraordinary  cases.  Some  special 
reason  must  be  shown  why  the  administration  should  be  taken  from  the 
probate  court. 

2.  Where  it  appears,  from  the  facts  stated  in  a  bill  in  chancery  against 
an  administrator  for  not  properly  performing  his  duty,  that  the  county  court 
has  full  power  to  grant  relief  in  the  premises,  a  demurrer  is  properly  sus- 
tained. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  V.  B.  Weeks,  for  the  plaintiffs  in  error. 

Messrs.  Brown  &  Southworth,  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Appellants  filed  their  bill  in  chancery  against  appellees,  to 
which  a  demurrer  was  sustained  by  the  circuit  court,  and  the 
bill  dismissed. 

The  only  question  presented  is,  did  the  court  err  in  sustain- 
ing the  demurrer? 

The  gist  of  the  complaint  is,  that  Johnson,  one  of  defend- 
ants, has  failed  to  discharge  his  duties  promptly  as  an  execu- 
tor, and  has,  by  divers  plausible  devices,  excused  himself  from 
properly  accounting,  when  he  ought  long  since  to  have  made 
final  settlement  of  the  estate. 

In  Freehand  v.  Dazey,  25  111.  294,  this  court  laid  down  as  a 
rule,  that  "  a  court  of  chancery  will  not  exercise  jurisdiction 
over  the  administration  of  estates,  except  in  extraordinary 
cases.  Some  special  reason  must  be  shown  why  the  adminis- 
tration should  be  taken  from  the  probate  court." 


62  Clapp  et  al.  v.  Noble.  [Sept.  T. 

Syllabus. 

In  the  statements  of  this  bill  we  find  no  sufficient  reason 
for  the  intervention  of  a  court  of  chancery.  The  county  court 
has  full  power  to  grant  relief  in  the  case  made  by  the  bill. 
The  demurrer  was  properly  sustained. 

Decree  affirmed. 


William  B.  Clapp  et  al. 

v. 
George  W.  Noble. 

1.  Landlord  and  tenant — rent  to  be  paid  on  a  holding  over.  Where  a 
tenant  holds  over  after  the  expiration  of  his  term,  with  the  implied  assent 
of  the  lessor,  it  will  be  upon  an  implied  undertaking,  or  liability,  to  pay 
rent  thereafter,  on  the  same  terms,  as  to  amount  and  times  of  payment,  as 
in  the  original  lease. 

2.  Same — rent  payable  lolien  the  holding  over  is  against  the  landlord's 
will.  Where  a  tenant  holds  over  in  defiance  of  the  landlord,  and  after 
notice  to  quit,  he  will  be  chargeable  with  the  same  rent  fixed  in  the  original 
lease.  If  the  rental  value  has  increased,  the  obligors  in  an  appeal  bond 
may  be  held  for  the  excess,  on  their  undertaking  to  pay  all  damages  and  loss 
the  landlord  may  establish. 

3.  Evidence — in  suit  on  appeal  bond  given  in  forcible  detainer.  In  an 
action  on  an  appeal  bond  given  in  an  action  of  forcible  detainer^  conditioned 
to  pay  all  rent  due  and  to  become  due,  the  original  lease  is  proper  evidence 
to  show  what  rent  should  be  paid. 

4.  Same  —  to  prove  rental  value  of  vacant  lot.  In  an  action  on  an 
appeal  bond  in  a  forcible  detainer  case,  a  witness  was  called,  and  testified 
to  what  rent  he  paid  for  a  lot  about  half  the  size  of  the  one  involved  in  the 
detainer  suit,  and  adjoining  it,  he  not  knowing  what  others  paid  for  such 
property,  or  its  rental  value:  Held,  that  while  the  rent  paid  by  him  did 
not  conclude  the  parties,  yet  it  was  a  circumstance  which  might  go  to  the 
jury,  as  tending,  though  in  a  slight  degree,  to  establish  the  rental  value. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Kogers,  Judge,  presiding. 

Messrs.  Eldridge  &  Tottrtellotte,  for  the  appellants. 

Messrs.  McCago,  Culver  &  Butler,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  to  the  circuit  court  of 
Cook  county,  by  George  W.  Noble,  plaintiff,  and  against  James 
M.  Nixon,  William  B.  Clapp  and  William  B.  Langley,  defend- 
ants, on  three  appeal  bonds  executed  by  Nixon,  as  principal, 
and  the  others,  as  sureties,  under  the  following  circumstances: 

On  May  8,  1872,  Noble,  being  the  owner  of  some  lots  of 
vacant  ground  in  Chicago,  leased  the  same,  on  that  day,  to 
Nixon,  to  be  used  by  him  as  circus  grounds,  for  one  month, 
at  the  rent  of  one  hundred  dollars  per  week.  Nixon  went 
into  possession,  and,  on  June  7,  1872,  Noble  served  a  notice 
on  him  to  quit,  and  surrender  the  possession  to  his  agent,  one 
Lull.  This,  on  some  pretense  or  other,  Nixon  refused  to  do, 
whereupon  Noble  commenced  proceedings  against  him  for 
forcible  detainer,  and  recovered  a  judgment  for  restitution  of 
the  premises.  From  this  judgment  Nixon  appealed  to  the 
circuit  court,  and  this  was  the  origin  of  the  first  bond.  While 
the  cause  was  in  the  circuit  court,  by  an  order  of  that  court 
Nixon  was  required  to  give  an  additional  bond,  which  was 
done,  and  this  was  the  origin  of  the  second  bond.  From  the 
judgment  of  the  circuit  court  Nixon  took  an  appeal  to  this 
court,  and  this  was  the  occasion  of  the  third  bond,  on  all 
which  Clapp  and  Langley  were  sureties.  The  judgment  was 
affirmed  in  this  court.  J)uring  all  this  time,  Nixon  remained 
in  possession,  not  abandoning  the  premises  until  some  time 
late  in  September  or  early  in  October,  1873,  holding  the  same 
about  sixty-nine  weeks. 

The  bonds,  some  one  or  more  of  them,  were  conditioned 
that  Nixon  should  pay  all  rents  then  due,  or  to  become  due, 
from  the  commencement  of  the  suit  until  the  final  determina- 
tion thereof,  and  all  damages  and  loss  which  Noble  might  sus- 
tain by  reason  of  withholding  the  possession  of  the  premises, 
and  by  reason  of  any  injury  thereby  during  the  withholding, 
together  with  the  costs. 

The  defendants  pleaded  non  est  factum^  and  there  was  a 
trial  by  jury,  which  resulted  in  a  verdict  for  the  plaintiff  for 
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four  thousand  eight  hundred  dollars.  A  motion  for  a  new- 
trial  having  been  denied,  judgment  was  entered  on  the  verdict. 
The  defendants  Clapp  and  Langley  bring  the  record  here  by- 
appeal,  and  assign  various  errors,  all  which  we  have  con- 
sidered. 

The  principal  question  on  the  trial  of  the  cause  below  was, 
and  it  is  here,  was  Nixon  liable  to  pay  for  the  wThole  time  per 
week  the  rent  stipulated  by  the  written  lease?  The  theory  of 
the  plaintiff  is,  Nixon  wras  so  bound,  whilst  the  defendants 
contend  that  the  notice  to  Nixon  to  quit,  at  the  end  of  his 
term  of  two  weeks,  terminated  the  relation  of  landlord  and 
tenant  theretofore  existing,  and  for  the  subsequent  occupancy 
he  could  only  be  charged  with  the  reasonable  rental  value, 
without  regard  to  the  lease. 

These  questions  are  raised,  and  properly,  on  the  objection 
of  defendants  to  the  introduction  of  the  lease  in  evidence. 
The  plaintiff  claimed  the  lease  was  conclusive  as  to  the  meas- 
ure of  damages  he  ought  to  recover,  upon  the  principle,  where 
a  tenant,  under  a  lease  for  a  stated  period,  holds  over,  it  is 
upon  an  implied  undertaking,  or  liability,  as  to  rent  and  time 
of  payment,  similar  to  that  created  by  the  terms  of  the  lease. 

This  is  the  rule  where  the  tenant  holds  over  with  the  implied 
assent  of  the  lessor,  as  this  court  held  in  Prickett  v.  Hitter, 
16  111.  96,  McKinney  v.  Peck,  28  ib.  174,  Otto  et  al.  v.  Jack- 
son, 35  ib.  349,  and  in  other  cases. 

Should  the  rule  be  different  where  the  holding  over  is  after 
a  notice  to  quit  the  premises,  and  is  against  the  will  of  the 
lessor?  We  do  not  see  why  the  rule  should  be  different  where 
there  is  a  holding  over  in  defiance  of  the  landlord,  and  after  a 
notice  to  quit.  The  presumption  in  either  case  is,  the  tenant 
is  satisfied  with  the  terms,  and  will  take  the  risk  by  holding 
over.  It  may  be  said,  the  value  of  the  rent  might  greatly 
increase  at  and  after  the  termination  of  the  lease.  In  such 
case,  the  obligors  would  be  held  on  their  undertaking  to  pay 
all  damages  and  loss  the  landlord  might  establish. 

Appellants  have  bound  themselves  to  pay  all  rents  due  at 
the  time  the  bonds  were  executed,  and  all  rents  to  become 
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due,  from  the  commencement  of  the  suit  until  the  final  de- 
termination thereof,  and  all  damages  and  loss  which  the  lessor 
might  sustain  by  withholding  the  possession  of  the  premises. 
What  were  the  rents,  then,  in  the  contemplation  of  the  parties? 
What  rent  was  due,  and  what  to  become  due?  The  answer 
must  be,  such  rents  as  were  stipulated  by  the  parties.  Rental 
value  is  not  named,  but  rent,  and  the  only  rent  agreed  upon 
by  the  parties,  viz:  one  hundred  dollars  per  week.  It  was, 
presumptively,  this  same  stipulated  rent  that  would  become 
due — that  would  accrue  while  the  suit  was  pending  and  the 
litigation  progressing.  There  could  be  no  other  in  the  con- 
templation of  the  parties.  The  lease  was  properly  admitted 
to  show  what  the  rent  was  as  agreed  by  the  parties.  Although 
it  was  not  signed  by  appellants,  it  was  the  inducement  to  their 
undertaking,  and  a  proper  instrument  of  evidence,  tending  to 
show  the  amount  of  rent  they  had  obligated  themselves  to  pay 
on  a  certain  contingency,  which  had  happened. 

Exception  is  taken  to  the  admission  of  the  testimony  of 
John  L.  Frazier,  a  witness  called  by  plaintiff — to  that  part  of 
it  wherein  he  stated,  against  the  objection  of  defendants,  what 
rent  he  paid  for  a  lot  about  half  the  size  of  the  one  in  ques- 
tion, and  adjoining  it.  This  witness  had  stated  he  did  not 
know  the  rental  value  of  these  premises,  nor  what  rent  others, 
besides  his  own  house,  were  paying  for  similar  property.  It 
may  be  admitted,  the  rent  his  firm  paid  did  not  conclude  the 
defendants,  yet  it  was  a  circumstance  which  might  go  to  the 
jury,  as  tending,  though  in  a  slight  degree,  to  establish  the 
rental  value  of  an  adjoining  lot.  There  was  much  testimony 
to  this  point,  and  that  of  Frazier  could  not,  materially,  have 
influenced  the  finding  of  the  jury.  That  body  must  have 
placed  the  greatest  reliance  upon  the  written  agreement  of 
Nixon  to  pay  one  hundred  dollars  per  week  for  the  use  of  the 
premises.  That  agreement  afforded  strong  evidence  that  Nixon 
deemed  the  premises,  at  that  time,  worth  one  hundred  dollars 
per  week,  and  his  continuing  to  hold  them,  in  defiance  of  his 
landlord,  is  some  evidence  he  did  not  suppose  he  was  losing 
anything  by  continuing  subject  to  the  payment  of  that  rent. 
5— 84th  III. 


66  Reed  et  al.  v.  Boyd  et  al.  [Sept.  T. 

Syllabus. 

Had  he  thought  otherwise,  there  can  scarcely  be  a  doubt  he 
would  have  surrendered  the  possession  after  notice.  His  con- 
duct was  a  fair  subject  for  the  consideration  of  the  jury. 

There  was  much  and  conflicting  testimony  heard.  We  have 
examined  and  considered  it,  and  we  can  not  say  it  preponder- 
ates against  the  verdict.  We  can  only  say,  considering  the 
amount  of  the  verdict,  the  presumption  that  Nixon  chose  to 
hold  the  premises  on  the  stipulated  terms  has  been'  partially 
overcome.  There  is  manifest  justice  in  requiring  the  strongest 
proof  to  overcome  such  a  presumption.  Although,  technically, 
the  notice  to  quit  may  be  regarded  as  terminating  a  tenancy, 
the  fact  still  exists  that  the  lessee  remains  in  the  occupancy, 
and  does  not  choose  to  sever  the  relation.  It  is  just  and 
proper,  then,  that  he  should  be  held  amenable  to  all  the  pre- 
sumptions that  can  be  raised  in  such  a  case. 

As  to  the  instructions,  we  see  no  objection  to  the  manner 
in  which  they  were  disposed  of  by  the  court. 

We  see  no  error  in  the  record,  and  believe  justice  has  been 
done,  and  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


Joseph  S.  Eeed  et  al. 

v. 
Thomas  C.    Boyd  et  al. 

1.  Mechanics'  lien — statement  of  time  of  payment  and  for  completing 
work.  A  petition  for  a  mechanic's  lien  which  alleges  that  payments  were 
to  be  made  in  installments  of  ten  per  cent  from  time  to  time,  as  the  work 
progressed,  and  fully  made  when  the  work  was  completed,  and  that  the 
work  was  to  be  completed  in  three  years,  without  fixing  any  precise  day, 
is  substantially  good. 

2.  Same — statute  does  not  require  a  day  to  he  named  for  completing  con- 
tract. The  statute  does  not  require  that  a  particular  day  shall  be  named  in 
a  contract  of  a  mechanic  to  render  it  valid  as  a  lien,  but  simply  provides 
that  the  time  for  completing  the  work  shall  not  be  extended  for  a  longer 
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period  than  three  years,  nor  the  time  for  payment  beyond  the  period  of  one 
year  from  the  time  fixed  for  completion. 

3.  Same — statement  of  sum  due.  A  statement  in  a  petition  for  a  me- 
chanic's lien,  that  the  amount  due  on  the  work  and  materials,  according  to 
the  contract,  was  $13,248.94,  on  which  there  had  been  paid  $6550.02,  leav- 
ing a  balance  due  petitioner  of  $6705.92,  and  interest  thereon,  according  to 
a  bill  rendered  and  approved  by  the  defendant,  is  substantially  sufficient, 
as  to  the  sum  due. 

4.  Same — of  the  decree — sale  of  building  and  defendants'  interest  in  lot. 
Where  a  petition  for  a  mechanic's  lien  alleges  that  the  house  built  belonged 
to  the  defendants  procuring  the  labor  and  materials,  and  that  they  had  a 
leasehold  interest  in  the  ground  on  which  it  was  erected,  and  this  fact  is 
admitted  by  the  default  of  the  owners  of  the  ground,  a  decree  ordering  the 
sale  of  the  house  with  the  interest  of  the  lessees  in  the  land,  in  default  of 
payment  of  the  sum  found  due,  is  proper.  The  decree  *and  sale  in  such 
case  will  not  affect  the  interest  of  the  parties  holding  the  reversion  in  the 
land. 

5.  Error — assigning  errors  affecting  co-defendant  only.  One  defendant 
'  can  not  urge  error  as  to  another  who  is  not  complaining,  unless  it  preju- 
dices his  rights. 

6.  Summons — referring  to  cause  as  in  chancery  when  on  law  docket.  A 
proceeding  to  enforce  a  mechanic's  lien  being,  in  fact,  governed  by  the 
chancery  practice,  though  required  to  be  placed  on  the  law  docket,  it  is  no 
valid  objection  that  the  summons  refers  to  the  petition  as  being  in  chancery. 

7.  Same — alias  need  not  name  defendants  served.  Where  all  the  defend- 
ants except  one  are  served  with  process,  an  alias  summons  as  to  the  one  not 
served,  which  states  the  names  of  all  the  petitioners,  and  contains  the  name 
of  such  unserved  defendant  as  impleaded  with  C  D,  etc.,  without  naming 
the  other  defendants,  will  be  sufficient. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  W.  Farwell,  Judge,  presiding. 

This  was  a  petition  by  Thomas  C.  Boyd  aud  James  J.  Buf- 
ton,  against  Joseph  S.  Eeed,  Joseph  E.  Moss,  Margaret  E. 
Gulliver,  Francis  Peabody  and  Benjamin  E.  Gallup,  to  estab- 
lish and  enforce  a  mechanic's  lien.  The  material  facts  of  the 
case  are  stated  in  the  opinion  of  the  court. 

Messrs.  Paddock  &  Ide,  for  the  plaintiffs  in  error. 

Mr.  S.  Ashton,  for  the  defendants  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Defendants  in  error,  about  the  26th  of  July,  1872,  as  they 
allege  in  their  petition,  "entered  into  a  verbal  agreement  with 
Joseph  S.  Reed  and  Joseph  E.  Moss,  of  Chicago,  to  furnish 
the  materials  and  do  the  work  for  the  plumbing  and  gas-fitting 
for  the  building  known  as  the  '  Briggs  House,'  then  by  the 
said  Reed  and  Moss  being  erected  on  the  corner  of  Wells  and 
Randolph  streets,  Chicago,  whereby  the  said  Reed  and  Moss 
agreed  with  petitioners  to  pay  petitioners  the  sum  of  ten 
per  cent  upon  the  cost  of  all  such  work  and  materials,  from 
time  to  time,  as  the  work  should  progress,  and  to  be  fully  paid 
when  the  work  was  completed." 

The  petition  further  alleges,  that  they  furnished  the  mate- 
rials and  performed  the  work  and  labor  as  agreed  upon  by  the 
parties;  "that  materials  were  all  furnished  and  labor  all  fin- 
ished and  completed  and  accepted,  upon  said  building,  on  or 
about  the  3d  day  of  May,  1873,  and  said  Reed  and  Moss  have 
failed  to  keep  their  agreement  and  pay  said  sum  agreed  there- 
for, though  often  requested." 

The  petition  further  avers,  that  the  amount  due  petitioners 
for  the  materials,  work  and  labor,  according  to  the  agreement 
or  contract,  was  the  sum  of  $13,248.94,  upon  which  has  been 
paid  to  them  the  sum  of  $6550.02,  leaving  a  balance  due  them, 
according  to  the  agreement,  of  $6705.92,  and  interest  thereon, 
according  to  a  bill  rendered  and  approved  as  correct  by  Moss, 
etc.,  which  last  named  sum  Reed  and  Moss  had  repeatedly 
promised  to  pay;  and  they  "  aver  that  the  time  for  the  fur- 
nishing the  said  materials  and  doing  said  work  and  labor  and 
completing  the  said  agreement  or  contract,  was  for  a  period 
not  longer  than  three  years,  nor  the  time  of  payment  therefor 
the  period  of  one  year  from  the  completion  thereof,  as  by  the. 
statute  in  such  case  made  and  provided." 

The  petition  alleges,  "  that  said  Reed  and  Moss  were  and, 
are  the  owners  of  said  building,  and  which  said  building  was} 
erected  on  and  stands  upon  the  south  122  feet,"  etc.,  "  and  ist 
known  as  the  '  Briggs  House,'  as  aforesaid,  and  that  said  Reed 
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and  Moss  have  an  interest  in  the  ground  upon  which  said 
building  stands,  by  way  of  leasehold,  but  to  what  extent  and 
of  what  duration  petitioners  are  not  advised,  and  that  said 
agreement  or  contract  is  good  in  said  Reed  and  Moss."  It  is 
further  alleged,  that  petitioners  are  informed  and  believe, 
and  state  the  same  to  be  true,  that  Margaret  Gulliver,  Francis 
B.  Peabody  and  Benjamin  E."  Gallup  have  or  claim  some  inte- 
rest in  the  premises  and  the  building  thereon,  but  of  what 
character  and  to  what  extent  they  were  not  fully  advised,  and 
they  are  made  defendants,  and  there  is  a  prayer  that  they  may 
be  required  to  answer  the  petition  and  set  forth  the  character 
and  extent  of  their  interest  and  claim  to  the  premises  and 
building,  if  any  they  had.  There  is,  also,  a  prayer  for  the 
establishment  of  a  mechanic's  lien,  under  the  statute,  and  a 
sale  of  the  property. 

A  subpoena  was  issued  and  served  on  all  of  the  defendants 
but  Margaret  E.  Gulliver.  At  the  October  term,  1874,  Reed 
and  Moss  interposed  a  demurrer  to  the  petition,  which  was  over- 
ruled. A  subpoena  having  been  subsequently  served  on  Mar- 
garet E.  Gulliver,  she,  and  Peabody  and  Gallup  were,  on  the  20th 
day  of  January,  1876,  having  failed  to  plead,  defaulted,  and  the 
petition  was  taken  as  confessed  against  them,  and  Reed  and 
Moss  having  abided  by  their  demurrer,  the  court  proceeded  to 
find  the  amount  due  petitioners,  and  ordered  the  sale  of 
the  Reed  and  Moss  interest  in  the  house,  and  lot  on  which  it 
is  situated. 

Moss  and  Peabody  bring  the  record  to  this  court  on  error, 
and  ask  a  reversal  of  the  decree.  They  assign  numerous  errors, 
a  portion  of  which  are  not  pressed  on  the  argument.  We 
shall,  therefore,  confine  ourselves  to  such  only  as  counsel  have 
discussed. 

It  is  urged  that  the  petition  was  insufficient,  because  it  is 
claimed  it  alleged  no  time  was  specified  within  which  the  ma- 
terials were  to  be  furnished,  the  labor  to  be  performed,  or  the 
money  to  be  paid.  It  is  distinctly  alleged,  that  the  payments 
were  to  be  made  in  installments  of  ten  per  cent,  from  time  to 
time,  as  the  work  should  progress,  and  to  be  fully  paid  when 
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the  work  was  completed ;  and  it  was  alleged  that  the  work  was 
to  be  completed  within  three  years.  JSTow  this  fixes  no  precise 
day  when  it  was  to  be  completed,  but  it  did  specify  a  time 
within  which  the  work  was  to  be  finished. 

It  is  perfectly  obvious  to  our  minds  that,  under  the  stat- 
ute of  1845,  where  parties  make  a  contract,  and  it  is  spe- 
cifically agreed  that  the  materials  shall  be  furnished  and 
the  labor  performed  within  three  years  from  the  time,  it 
would  create  a  lien,  under  that  statute,  independent  of  the 
enactment  of  1861.  The  statute  does  not  require  that  a 
particular  day  shall  be  named  in  the  agreement,  to  render  it 
valid  as  a  lien.  The  statute  expressly  provides  that  the  time  for 
completing  the  work  shall  not  be  extended  for  a  longer  period 
than  three  years,  nor  the  time  for  payment  beyond  the  period 
of  one  year  from  the  time  stipulated  for  the  completion 
thereof.  The  allegation  is  strictly  in  conformity  to  the  lan- 
guage and  spirit  of  the  statute.  The  allegation  is  not  very 
formal,  but  it  does  state,  as  the  statute  requires,  that  the  con- 
tract was  to  be  performed  within  the  statutory  period;  and  we 
must  hold  that  it  is  a  substantial  compliance  with  the  statute. 
Even  if  all  that  is  said  in  Fish  v.  S  tubbings,  65  111.  492,  is 
correct,  which  may  be  doubted,  still,  here,  there  was  a  time 
fixed  for  the  payment,  not  a  specified  day,  but  a  time  within 
the  limited  period  of  the  statute.  The  petition,  though  not 
formal,  we  think,  was,  in  this  regard,  sufficient  in  substance. 

It  is  urged  that  the  petition  does  not,  with  sufficient  exact- 
ness, allege  that  anything  was  due  on  the  contract.  It  would 
seem  to  be  impossible  for  any  person  to  read  the  allegation, 
and  not  understand  that  it  was  charged  that  Reed  and  Moss 
were  indebted  to  petitioners  in  the  sum  of  $6705.92  and  inter- 
est thereon,  and  that  it  was  admitted  to  be  due  by  Moss.  Other 
and  more  specific  language  might  have  been  employed  to  ex- 
press the  same  idea,  but  the  fact  of  indebtedness  and  its  amount 
is  stated,  and  so  that  it  can  not  be  misunderstood.  The  in- 
debtedness is  admitted  by  the  demurrer,  and  the  allegation 
must  be  regarded  as  substantially  sufficient. 

It  is  insisted  that  the  summons  to  Kane  county,  for  Marga- 
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ret  E.  Gulliver,  did  not  so  identify  the  case  as  to  give  the 
court  jurisdiction  to  enter  a  default.  The  power  to  enter  a 
default  against  the  other  defendants,  in  nowise  depended  on 
the  summons  against,  or  the  service  upon  her.  They  had 
been  duly  served,  and  had,  for  many  terms  thereafter,  wholly 
failed  to  answer  or  interpose  any  defense,  and  were  in  default, 
and  the  petition  as  to  them  was  properly  taken  as  confessed. 
She  is  not  here  complaining,  and  her  rights  in  nowise 
concern  them,  and  they  can  not  be  heard  to  allege  error  for 
her,  unless  it  prejudices  their  rights,  which  does  not  appear 
from  th-is  record.  It  is  said,  the  petition  referred  to  in  the 
summons  is  stated  to  be  on  the  chancery  side  of  the  court. 
We  fail  to  see  that  there  is  any  inaccuracy  in  the  statement, 
as  the  statute  provides  that  this  character  of  cases  shall  pro- 
ceed according  to  the  chancery  practice,  so  far  as  the  same 
shall  be  applicable.  This  would  seem  to  leave  no  question  on 
that  position.  Nor  can  the  fact  that  the  statute  requires  it  to 
be  placed  on  the  common  law  docket  change  the  nature  of  a 
cause.  It  is  immaterial  whether  it  is  on  one  docket  or  another. 
Its  position  on  the  docket  can  not  change  its  nature  or  its 
inherent  qualities. 

It  is  said,  the  summons  did  not  name  all  of  the  defendants, 
bat  only  the  name  of  Margaret  E.  Gulliver,  impleaded  with 
Joseph  S.  Reed,  etc.  It  properly  named  the  petitioners. 
Had  she  examined,  there  would  not  have  been  the  slightest 
difficulty  in  finding  the  case  on  the  docket,  as  the  papers  are 
filed  in  the  case.  The  summons  referred  her  to  a  summons 
issued  to  Cook  county,  and  by  turning  to  it  she  would  have 
readily  found  what  was  included  in  the  u  etc."  This  case  is 
wholly  unlike  the  case  of  Richardson  v.  Thompson,  as,  here, 
all  the  parties,  named  are  properly  described,  whilst  in  that, 
the  summons  was  against  John  Richardson,  and  was  served 
on  Zaccheus  Richardson,  and  the  alias  was  against  both  de- 
fendants and  was  served  on  one,  but  which  of  them,  did  not 
appear. 

It  is  urged,  the  decree  is  erroneous,  in  ordering  a  sale  of 
the  building,  with  the  interest  "  which  Reed  and  Moss  had  in 
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and  to  the  land,  at  the  day,  year  and  time  aforesaid,"  etc. 
The  decree  had  found  the  amount  due  petitioners,  had  ordered 
its  payment  within  a  specified  time,  and  the  order  of  sale  re- 
quired, in  case  of  default  in  payment,  that  the  house,  with 
Heed  and  Moss'  interest  in  the  land  on  which  it  stood,  should 
be  sold  as  above  stated.  We  are  unable  to  see  the  slightest 
error  in  this  decree.  The  petition  alleged  that  the  house  be- 
longed to  them;  that  the  materials  and  labor  had  been  expended 
on  the  house,  and  that  they  had  a  leasehold  interest  in  the 
ground  on  which  it  was  situated,  and  that  a  portion  of  the  sum 
to  be  paid  for  making  the  improvement  was  due  and  unpaid, 
and  this  the  demurrer  admitted.  There  was,  undoubtedly,  a 
lien  created  on  the  house  and  leasehold  interest  in  the  ground, 
and  the  statute  authorizes  its  sale  on  default  in  payment.  "We 
do  not  perceive  what  other  or  different  decree  the  court  could 
have  rendered.  We  regard  it  as  strictly  in  conformity  to  the 
statute. 

It  is  urged  that  it  was  error  to  decree  the  sale  of  the  interest 
of  Heed  and  Moss,  without,  on  the  face  of  the  decree,  dispos- 
ing of  the  interest  of  the  other  defendants.  This  may,  possi- 
bly, be  a  want  of  the  merest  form,  but,  if  so,  the  objection  is 
hypercritical.  There  was  a  final  decree,  which  subjected  the 
interests  of  Reed  and  Moss  to  sale.  The  decree  in  nowise 
pretended  to  affect  the  rights  of  the  others,  unless  it  might  be 
they  had  some  interest  in  the  house,  or  by  changing  their  ten- 
ants under  any  lease  they  may  have  given  to  Reed  and  Moss. 
They  laid  by,  and  failed  to  disclose  any  interest  of  theirs  which 
would  be  inequitably  or  unjustly  affected  by  granting  the 
prayer  of  the  petition.  By  failing  to  answer  when  ample  time 
had  been  given  them  for  the  purpose,  they,  in  effect,  admit 
that  their  interest  would  not  be  impaired  by  selling  the  house 
as  the  property  of  Reed  and  Moss,  as  it  was  alleged  to  be  in 
the  petition,  and  was  confessed  by  the  decree  pro  confesso. 
These  interests  were  disposed  of  by  the  decree,  as  the  court 
did  not  subject  them  to  the  payment  of  petitioners'  claim,  nor 
did  it  decree  any  lien  beyond  any  interest  they  held  in  the  house. 
Defendants  in  error  could  not,  by  any  subsequent  proceeding, 
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procure  a  decree  of  a  sale  of  any  other  interests  than  were 
ordered  to  be  sold  by  the  decree. 

We  have,  perhaps,  given  more  prominence  to  the  objections 
raised  than  they  deserve,  as  there  is  no  force  in  them.  The 
other  objections  raised  by  the  assignment  of  errors  are  devoid 
of  any  force,  and  hence  we  refrain  from  their  discussion.  Some 
of  them  are  so  obviously  frivolous,  that  counsel  have  not  urged 
them  in  argument. 

Perceiving  no  error  in  this  record,  the  decree  of  the  court 

below  must  be  affirmed. 

Decree  affirmed. 


PATKICK    L.    GrARRITY 
V. 

J.  Bash.    . 

Appeal— /rom  justice  of  the  peace — duty  of  appellant  to  file  papers  and 
advance  fees  in  circuit  court.  Where  a  party  appeals  from  the  judgment 
of  a  justice  of  the  peace,  it  is  his  duty  to  file  the  papers  in  the  circuit  court, 
and  advance  such  fees  as  the  statute  requires ;  and  if  he  fails  to  do  so,  the 
appellee  may  advance  such  fees  and  file  the  papers,  and  upon  notice  obtain 
a  rule  for  appellant  to  refund  the  fees  so  advanced ;  and  if  the  appellant 
does  not  comply  with  the  rule,  the  court  will,  in  the  exercise  of  a  sound  dis- 
cretion, dismiss  the  appeal. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  action  was  commenced  before  a  justice  of  the  peace, 
but  defendant  not  appearing,  judgment  was  rendered  against 
him  as  by  default.  From  that  judgment  defendant  prosecuted 
an  appeal  to  the  circuit  court,  by  giving  the  usual  bond,  but  neg- 
lected to  file  the  appeal  papers  in  the  office  of  the  circuit  clerk, 
whereupon  plaintiff  took  up  the  papers  and  advanced  "  appeal 
fees,"  as  is  required  by  statute.  Notice  was  served  upon  de- 
fendant that  a  rule  would  be  asked  upon  him  to  refund  "  appeal 
fees."     Failing  to  appear  at  the  time  fixed,  the  court  entered 
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a  rule  on  defendant,  that  he  refund  such  fees  instanter,  and 
for  non-compliance  therewith  the  appeal  was  dismissed.  A 
motion  was  subsequently  made  to  set  aside  the  order  of  dismis- 
sal, but  it  was  overruled,  and  that  decision  is  assigned  for  error. 

Messrs.  Sawin,  Jones  &  Hunting,  for  the  appellant. 

Messrs.  Lyman  &  Jackson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

When  defendant  perfected  his  appeal,  it  was  his  duty  to 
cause  the  papers  in  the  case  to  be  deposited  in  the  office  of  the 
clerk  of  the  circuit  court,  and  advance  such  fees  as  are  required 
by  statute  to  be  prepaid.  That,  he  neglected  to  do.  On  ser- 
vice of  notice,  a  rule  was  entered  against  him  to  refund,  in- 
stanter, "  appeal  fees  "  advanced  by  plaintiff.  Failing  to  appear 
and  show  cause  against  such  rule,  the  court,  in  the  exercise  of 
a  sound  discretion,  as  it  might  well  do,  dismissed  defendant's 
appeal.  It  does  not  appear,  by  affidavit  or  otherwise,  defend- 
ant had  any  defense  to  the  action,  and  his  appeal  was  properly 
dismissed  for  non-compliance  with  the  rule  to  refund  costs  ad- 
vanced. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


H.  Leroy  Thayer 

v. 

Ferdinand  W.  Peck. 

Bill  of  exchange — presentment  necessary  to  hold  drawer.  In  a  suit  by 
the  indorsee  or  holder  of  an  inland  bill  of  exchange  or  draft,  against  the 
drawer,  who  is  also  the  indorser,  no  recovery  can  be  had  without  proof  of 
presentment  to  the  drawee,  or  of  facts  constituting  an  excuse  for  not  present- 
ing the  same. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McKobekts,  Judge,  presiding. 
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Mr.  Geo.  S.  House,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  only  evidence  offered  by  appellee,  on  the  trial  in  the 
court  below,  was  the  following  instrument,  declared  on  in  the 
special  count  in  his  declaration: 
"  $5250.  Joliet,  July  27,  1875. 

kt  At  one  day's  sight,  pay  to  the  order  of  myself,  five  thou- 
sand two  hundred  and  fifty  dollars,  with  exchange.  Value 
received,  and  charge  to  account  of 

*  H.  L.  Thayer. 

"  To  First  National  Bank  of  Joliet,  Illinois. 
"  Endorsed,  H.  L.  Thayer." 

— And  also  evidence  showing  the  amount  of  interest  due  upon 
it,  by  computation.  There  was  no  evidence,  either  of  its  pre- 
sentment to  the  bank  for  payment,  or  of  any  facts  constituting 
an  excuse  for  not  making  presentment  of  it.  In  the  absence 
of  such  proof,  it  was  error  to  render  judgment  against  the 
drawer.      Wood  et  al.  v.  Price,  46  111.  436. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  J.  Johnson 

v. 

George  P.  Estabkook. 

Mechanic's  lien — general  decree  authorized  by  stipulation.  Where,  during 
the  pendency  of  a  petition  for  a  mechanic's  lien,  the  defendants  gave  their 
notes  for  the  sum  due;  and  a  stipulation  that,  in  case  of  default  of  "  payment 
of  said  notes,  or  either  of  them,  according  to  the  terms  thereof,  then,  after 
twenty-four  hours'  written  notice,"  authorizing  the  complainaut  to  enter 
their  default,  and  have  a  decree  for  the  whole  amount  of  both  notes,  with 
interest,  and  that  immediate  execution  might  issue  thereon,  it  was  held,  that 
this  authorized  a  general  decree,  in  case  of  default,  and  did  not  require  the 
decree  to  be  special,  as  in  ordinary  cases. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  S.  M.  Moore,  Judge,  presiding. 
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Mr.  "William  T.  Burgess,  for  the  plaintiff  in  error. 
Messrs.  Bonnet,  Fay  &  Griggs,  for  the  defendant  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is,  whether  the 
judgment  rendered  by  the  court  was  authorized  by  the  terms 
of  a  written  stipulation,  executed  by  the  parties,  and  filed  in 
the  cause. 

On  the  18th  day  of  February,  1875,  the  defendant  in  error 
filed  a  petition  in  the  Superior  Court  of  Cook  county,  to  en- 
force a  mechanic's  lien  on  certain  premises  in  Chicago,  for  labor 
and  materials  furnished  to  and  for  Wm.  J.  and  Thos.  S.  Johnson, 
under  a  contract  which  had  been  made  by  the  parties.  Process 
was  served  on  Thos.  S.  Johnson,  and  on  the  4th  day  of  March, 
on  failure  to  answer,  a  default  was  taken,  and  a  decree  pro  con- 
fesso  entered  as  to  him. 

On  the  17th  day  of  March,  1875,  a  stipulation  was  executed 
and  filed  in  the  cause,  under  which  the  Johnsons  gave  to  the 
defendant  in  error  their  two  promissory  notes,  dated  March  11, 
1875,  one  for  $150,  due  in  thirty  days,  and  one  for  $465,  due 
in  sixty  days.  The  default  previously  entered  as  to  Thomas 
S.  Johnson  was  set  aside,  and  the  petition  dismissed  as  to  a 
portion  of  the  premises.  The  stipulation  also  contained  the 
following  provision:  "  It  is  hereby  further  agreed  and  stipu- 
lated that,  in  case  of  the  default  in  the  payment  of  said  notes, 
or  either  of  them,  according  to  the  terms  thereof,  then,  after 
twenty-four  hours'  written  notice  to  said  defendant,  their  at- 
torneys, Fuller  &  Smith,  or  either  of  them,  said  complainant 
shall  be  authorized  to  immediately  enter  the  default  of  said 
W.  J.  and  T.  S.  Johnson,  and  have  decree  against  them  for  the 
whole  amount  of  both  of  said  notes  and  interest  due  at  the 
time  of  such  default,  together  with  $50  attorney's  fees,  inclu- 
ding docket  fees,  which  may  be  included  in  said  decree,  and 
that  immediate  execution  may  issue  thereon,  and  that  all  orders 
necessary  to  the  entry  of  the  above  may  be  made  without 
further  notice  to  said  defendants,  or  their  attorneys." 
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On  the  19th  day  of  April,  1S75,  on  default  of  the  Johnsons 
to  pay  the  note  iirst  due,  according  to  the  terms  of  the  stip- 
ulation, and  a  notice  in  writing  having  been  served  on  the 
Johnsons,  as  required,  the  court,  on  motion  of  the  defendant 
in  error,  entered  the  default  of  "W.  J.  and  T.  S.  Johnson,  and 
rendered  a  decree  against  them  and  in  favor  of  the  petitioner 
for  the  sum  of  $661.50  and  costs,  and  awarded  execution  for 
the  amount. 

~No  fault  is  found  with  the  amount  of  the  judgment,  but  it 
is  claimed  the  stipulation  only  authorized  a  decree  directing  a 
sale  of  the  premises  described  in  the  petition,  for  the  payment 
of  the  amount  found  to  be  due,  as  in  ordinary  cases  to  enforce 
a  lien  by  a  mechanic,  under  the  statute. 

We  do  not  so  regard  the  stipulation.  It  expressly  provides, 
on  failure  of  payment  of  either  note  when  due,  the  default 
of  the  Johnsons  may  be  entered  and  a  decree  rendered  for  the 
whole  amount  named  in  the  stipulation.  The  stipulation  no- 
where intimates  that  a  special  decree  is  to  be  rendered  against 
the  property,  directing  a  sale  thereof,  but  all  the  language  used 
seems  to  indicate  that  a  general  judgment  was  intended  by  the 
parties.  If  this  was  not  the  intention  of  the  parties,  we  can 
not  understand  why  the  provision  was  inserted  that  "  immedi- 
ate execution  should  issue." 

Had  the  parties  intended  that  an  ordinary  decree  should  have 
been  rendered,  no  doubt  the  stipulation  would  have  contained 
a  provision  requiring  the  property  to  be  first  sold  before  resort 
could  be  had  to  an  execution;  but  this  was  not  done,  and  the 
fact  that  an  immediate  execution  was  provided  for,  repels  the 
presumption  that  the  decree  was  to  be  special,  and,  in  our  judg- 
ment, leaves  no  room  for  a  doubt  that  a  fair  and  reasonable  con- 
struction of  the  stipulation  would  fully  authorize  a  general 
judgment. 

As  the  judgment  was  warranted  by  the  stipulation,  the  court 
did  not  err  in  its  rendition  or  in  overruling  the  motion  to  quash 
the  execution  issued  upon  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Marcus  Belden 


John  K.  Innis. 

1.  New  trial — duty  of  circuit  judge  in  relation  thereto.  It  is  the  duty 
of  every  circuit  judge  to  give  careful  attention  to  every  part  of  the  testi- 
mony in  each  case,  and  to  consider  it  with  as  much  care  as  if  he  were  trying 
the  case  without  a  jury,  and  in  ail  cases  where  the  verdict  is  manifestly  and 
palpably  against  the  weight  of  the  evidence,  he  should  promptly  set  it  aside. 

2.  Same — verdict  against  the  evidence.  Where  the  only  evidence  to  sus- 
tain a  verdict  in  favor  of  a  plaintiff  is  his  own  testimony,  and  his  statements, 
on  cross-examination,  are  so  equivocal  as  to  leave  the  mind  in  doubt  as  to 
the  truth  of  his  direct  evidence,  and  his  testimony  is  positively  contradicted 
by  that  of  the  defendant,  who  answers  clearly  upon  cross-examination,  and 
who  is  corroborated  in  the  main  points  of  his  testimony  by  four  other  wit- 
nesses, a  verdict  in  favor  of  the  plaintiff  should  be  set  aside  by  the  circuit 
court,  and  it  is  error  to  refuse  to  do  so. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller  &  Frost,  and  Mr.  J.  J.  Tunnicliff,  for  the 
appellant. 

Messrs.  Douglass  &  Harvey,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Innis,  against 
Belden. 

Belden  had  the  use  of  a  warehouse  belonging  to  the  railroad 
company,  and  Innis  claims  that,  in  January,  1872,  he  sold  to 
Belden  some  900  bushels  of  corn  then  stored  in  the  warehouse, 
for  which  he  was  to  be  paid  the  market  price  of  corn,  on  any 
given  day  during  the  then  coming  summer,  to  be  designated 
by  plaintiff  before  or  at  the  day  thus  selected;  and  that  in  the 
subsequent  summer  the  price  of  corn  on  a  certain  day  in  June 
was  35  cents  per  bushel;  and  on  that  day  he  demanded  payment. 

The  warehouse  and  contents  were  burned,  in  February,  1872, 
and  the  corn  destroyed.     Judgment  below  was  for  the  plain- 
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tiff.  Appellant,  to  reverse  this  judgment,  relies  chiefly  upon 
the  position  that  the  circuit  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

We  think  this  position  is  well  taken.  The  unsupported 
testimony  of  the  plaintiff  below  constitutes  the  only  founda- 
tion for  the  verdict.  On  cross-examination,  his  statements  are 
so  equivocal  as  to  leave  the  mind  in  great  doubt  (considering 
his  testimony  alone),  as  to  whether  there  was  or  not  any  sale 
whatever  of  the  corn. 

This  is  positively  contradicted  by  the  testimony  of  the  de- 
fendant, who  answers  clearly  upon  cross-examination.  The 
defendant  is  corroborated,  in  the  main  points,  by  the  testi- 
*  mony  of  four  other  witnesses.  It  seems  clear,  no  such  conclu- 
sion as'  that  expressed  in  the  verdict  could  be  the  result  of 
merely  the  impartial  weighing  of  the  evidence  by  the  jury. 
Manifestly,  this  verdict  ought  to  have  been  set  aside  by  the 
circuit  court,  and  for  the  error  in  refusing  to  do  so,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Under  our  statute,  requiring  this  court  to  review  decisions 
of  circuit  courts  refusing  new  trials,  a  vicious  practice  has 
growm  up  in  some  of  the  circuits  of  refusing,  without  due  con- 
sideration, applications  for  new  trials,  and  this  upon  the  ground 
that  the  Supreme  Court  will  correct  it  if  not  right. 

It  is  the  duty  of  every  judge  of  the  circuit  court  to  give 
careful  attention  to  every  part  of  the  testimony  in  each  case, 
and  to  consider  it  with  as  much  care  as  if  the  case  were  tried 
by  the  court  without  a  jury.  And  in  all  cases  where  the  ver- 
dict is  manifestly  and  palpably  against  the  weight  of  the  evi- 
dence, the  judge  of  the  circuit  court  should  promptly  take  the 
responsibility  of  setting  aside  the  verdict,  without  subjecting 
the  parties  to  the  delay  and  expense  of  an  unnecessary  hearing 
of  such  questions  in  this  court.  If  circuit  judges  wxnild  all 
do  their  duty  faithfully  in  this  class  of  cases,  it  would  reduce 
the  overwhelming  amount  of  labor  now  imposed  upon  this 
court. 

Judgment  reversed. 
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Mr.  Justice  Craiq,  having  been  of  counsel  for  appellee 
in  the  circuit  court,  took  no  part  in  the  consideration  or  deci- 
sion of  this  cause. 


Eugene  S.  Pike  et  al. 

v. 

The  People  ex  rel.  H.  B.  Miller,  Collector,  etc. 

1.  Taxes  and  taxation — collector's  report  prima  facie  evidence.  The 
return  of  the  county  collector  to  the  county  court,  of  delinquent  lands,  is 
prima  facie  evidence  of  the  legality  of  the  several  taxes  levied,  as  stated  in 
such  return. 

2.  Same — estimate  of  tax,  presumed.  Where  the  corporate  authorities 
of  a  town  levy  a  park  tax  upon  the  property  of  the  town,  it  will,  iu  the  ab- 
sence of  proof  to  the  contrary,  be  presumed  that  the  park  commissioners 
made  the  required  estimate. 

3.  Same — of  the  advertisement  and  application  for  judgment.  The  stat- 
ute does  not  require  that  the  collector's  advertisement  and  application  for 
judgment  against  lands  for  back  taxes,  should  state  the  year  for  which  the 
lands  were  forfeited. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  P.  M.  Wallace,  Judge,  presiding.  , 

Mr.  ¥m.  Hopkins,  and  Mr.  John  P.  Wilson,  for  the  appel-. 
lants. 

Messrs.  Holden  &  Moore,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  application  to  the  county  court  of  Cook  county, 
by  the  treasurer  and  collector  of  the  county,  for  judgment 
against  certain  lands  in  the  town  of  West  Chicago  and  South 
Chicago,  alleged  to  be  delinquent  in  the  payment  of  certain 
taxes  and  assessments  levied  on  the  same  by  the  corporate 
authorities. 

Cbiections  were  filed  to  the  rendition  of  a  judgment,  which 
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were  overruled,  and  judgment  was  entered  against  the  lands, 
to  reverse  which  the  owners  of  the  lands  appeal. 

The  first  point  they  make  is,  that  the  town  and  park  tax  in 
the  town  of  West  Chicago,  and  the  town  taxes  in  the  town  of 
South  Chicago,  are  illegal  and  void. 

It  appears  the  collector,  in  his  application  to  the  county 
court,  presented  two  lists,  numbered,  respectively,  "one"  and 
"  two,"  the  first  of  which  contained  descriptions  of  lands  and 
lots  in  Cook  county  delinquent  for  1874,  and  also  the  amounts 
due  and  unpaid,  for  which  the  property  was  forfeited  to  the 
State  for  unpaid  taxes  at  the  tax  sale  for  the  taxes  of  1873, 
and  upon  which  there  remained  due  and  unpaid  back  taxes  of 

1873,  which  were  added. 

In  the  other  list,  numbered  "  two,"  was  specified  the  delin- 
quent lands  and  lots  in  the  towns  of  South  Chicago,  Hyde 
Park  and  Lake,  upon  which  remained  due  and  unpaid  the 
third  instalment  of  a  special  assessment  levied  and  assessed  by 
the  South  Park  commissioners,  and  confirmed  by  the  order  of 
the  circuit  court,  together  with  the  names  of  the  owners,  and 
the  amount  of  such  instalment  due  and  unpaid  on  each  tract 
and  lot,  according  to  the  description  contained  in  the  delin- 
quent return  made  by  the  county  collector  to  the  South  Park 
commissioners. 

It  must  be  conceded  the  return  of  the  county  collector  is 
prima  facie  evidence  of  the  legality  of  the  levies,  as  he  has 
taken  an  oath  to  perform  his  duties  according  to  the  law  pre- 
scribing them.  There  is  nothing  shown  by  the  objections  to 
overcome  this  presumption.  The  town  authorities  imposed 
these  taxes,  and  there  is  nothing  to  show  the  county  clerk,  in 
extending  them,  exceeded  the  amount  required.  The  case  of 
Purrington  et  al.  v.  The  People,  etc.  79  111.  11,  settles  the 
point  here  made,  and  the  action  of  the  officers  is  in  conformity 
to  section  122  of  the  General  Kevenue  Law  of  1874,  K.  S. 

1874,  p.  878. 

Again,  as  to  the  park  tax,  the  act  authorizing  the  levy  of 
such  tax  recognizes  the  town   supervisor,  clerk  and   assessor 
as  the  proper  corporate  authorities,  who,  or  a  majority  of 
6— 84th  III. 
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whom,  may  levy  the  tax.  A  majority  of  those  officers  did  levy 
this  tax.  There  is  no  evidence  the  park  commissioners  did  not 
make  the  required  estimate.  The  presumption  must  be  they 
did,  as  they  are  functionaries  acting  under  oath,  and  it  is  not 
to  be  presumed  the  corporate  authorities  would  have  made  the 
levy  in  the  absence  of  the  required  estimates. 

The  next  point  is,  that  the  park  tax  is  illegal,  as  a  portion 
of  it  is  in  the  town  of  Jefferson.  The  record  does  not  show 
this  fact,  nor  is  it  shown  that  any  portion  of  this  levy  is  to  be 
expended  in  the  town  of  Jefferson. 

The  objection  that  the  advertisements  and  delinquent  lists 
as  to  the  forfeited  lands,  do  not  state  the  year  for  which  the 
lands  were  forfeited,  is  answered  by  reference  to  the  statute, 
which  does  not  require  it,  and  to  Law  v.  The  People,  post,  p. 
142.  This  record  shows  when  the  lands  were  forfeited.  The 
Revenue  Law  seems  to  have  been  complied  with  in  this  par- 
ticular. 

The  remaining  point  is,  that  the  costs  included  in  the  judg- 
ment are  greater  than  the  statute  authorizes. 

From  the  examination  of  this  point  we  have  made,  it  may 
be  the  clerk,  in  making  a  copy  of  the  record,  has  misstated  a 
figure.  At  any  rate,  the  amount  of  excess  is  so  very  trifling 
as  to  be  undeserving  of  consideration. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


The  City  of  Chicago 


Maky  E.  Bixby. 


1.  City — duty  in  respect  to  sidewalk  and  step  to  lower  grade.  A  city  is 
bound  only  to  the  exercise  of  reasonable  prudence  and  diligence  in  the 
construction  of  a  step  from  a  higher  to  a  lower  sidewalk,  and  is  not  re- 
quired to  foresee  and  provide  against  every  possible  danger  or  accident  that 
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may  occur.    It  is  only  required  to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition,  and  is  not  an  insurer  against  accidents. 

2.  Negligence — injury  from  defects  in  sideioalk.  In  an  action  against 
a  city,  to  recover  for  a  personal  injury  resulting  from  negligence  in  the  con- 
struction  of  steps  from  a  higher  to  a  lower  part  of  a  sidewalk,  it  is  error  to 
instruct  the  jury  that  if  the  steps  were  improperly  constructed  the  city  is 
liable,  as  ignoring  the  question  of  their  safety  by  the  use  of  reasonable  care. 

3.  Instruction — must  not  assume  a  fact  in  issue.  An  instruction  should 
not  assume  a  fact  which  is  for  the  jury  to  find  from  the  evidence,  as,  that  a 
certain  condition  of  a  step  or  steps  communicating  from  one  portion  of 
a  sidewalk  to  another  caused  a  party  to  fall. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  damages  for  personal  injuries  resulting 
from  an  alleged  defective  sidewalk. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $2000,  to  reverse  which  this  appeal 
was  taken. 

Mr.  Egbert  Jamieson,  for  the  appellant. 

Messrs.  E.  &  A.  Tan  Btjren,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee,  in  passing  along  Green  street,  in  the  city  of  Chi- 
cago, slipped  and  fell,  and  broke  her  leg.  She  thereupon  sued 
the  city  to  recover  damages  for  the  injury,  charging  neg- 
ligence on  the  part  of  the  city  in  constructing  the  walk  at  the 
place  of  the  accident.  At  the  place  where  appellee  fell,  a  por- 
tion of  the  walk  was  up  to  grade,  and  a  portion  ten  or  twelve 
inches  below  grade,  and  to  enable  persons  to  pass  conveniently, 
a  step  had  been  placed  at  the  intersection  of  the  two  walks, 
about  six  or  seven  inches  wide  and  two  inches  thick,  extending 
the  entire  width  of  the  sidewalk,  and  it  was  sound  and  firmly 
fastened.  It  seems  there  was  ice  on  the  walk,  and  it  was  very 
slippery  at  the  time.    Appellee  was  descending  from  the  upper 
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to  the  lower  walk,  and  was  on  the  step  when  she  fell  and  sus- 
tained the  injury. 

It  is  first  claimed  that  the  back  part  of  the  step  was  in  front  of 
a  perpendicular  line  from  the  front  edge  of  the  upper  sidewalk, 
and  appellee's  heel  caught  back  of  the  step  and  caused  her 
fall.  We  think  the  evidence  fails  to  establish  the  fact.  Ap- 
pellee says  it  was  very  near  on  a  perpendicular  line,  and 
Smith,  a  sidewalk  inspector,  who  examined  it  at  the  request 
of  appellee's  husband,  says  it  was  on  a  line.  Other  witnesses, 
however,  think  it  was  forward  of  such  a  line  about  one  inch. 
But  even  concede  that  it  was  an  inch  forward  of  a  perpendicular 
line,  we  fail  to  see  how  the  heel  could  be  caught  behind  the  step, 
in  descending  from  the  upper  to  the  lower  walk.  To  do  so,  the 
the  foot  would  have  to  descend  perpendicularly  from  the  upper 
walk  to  the  step.  All  must  know  that  persons  do  not  descend 
stairs  or  steps  in  that  manner.  In  doing  so,  they  naturally 
step  forward  and  downward.  To  step  down  perpendicularly, 
it  would  require  a  fixed  purpose  to  do  so,  and  would  be  a 
departure  from  what  would  be  the  natural  course  of  stepping 
down  and  forward.  We  fail  to  see  that  there  was  any  negli- 
gence in  this  part  of  the  structure. 

It  is  also  urged  that  there  should  have  been  a  board  back 
of  the  step,  so  as  to  have  closed  up  the  space,  so  that  appel- 
lee's foot  could  not  have  slipped  back  as  she  says  it  did,  and 
that  it  was  negligence  in  failing  to  so  construct  the  step. 
We  do  not  see,  nor  has  it  been  shown,  that  this  was  essential 
to  safety,  or  that  it  was  negligence  to  so  construct  the  step. 
It  certainly  could  not  have  been  very  dangerous,  as  it  had  been 
used  for  about  three  years  before  the  accident,  and  there  is 
evidence  of  but  one  other  person  ever  having  fallen  at  that 
place,  and  he  says  he  had  at  the  time  forgotten  that  the  step 
was  there.  So  that  proves  nothing  as  to  the  safety  or  danger 
of  the  place*  as  the  fall  was  occasioned  by  the  negligence  017 
inattention  of  this  witness.  Had  it  been  improperly  or  dan-? 
gerously  constructed,  we  would  have  expected  that  some  one,  \ 
in  this  long  period,  would  have  been  injured  or,  at  least,  en-\ 
dangered  by  the  defect.     It  was  on  a  public  street  in  Chicago, 


1876.]  City  of  Chicago  v.  Bixby.  85 

Opinion  of  the  Court. 

where  there  was,  no  doubt,  much  travel,  and,  if  so,  it  tends 
strongly  to  prove  its  proper  construction  and  safety. 

After  such  an  accident,  it  is  natural  for  persons  then  to  con- 
clude it  was  not  safe.  But  it  is  the  fact  of  the  injury  having 
occurred,  that  suggests  the  idea  of  want  of  proper  construc- 
tion. It  is  more  than  probable,  that  immediately  before  this 
occurrence  the  same  witnesses  would  have  said  this  step  was 
safe,  and  would  have  referred  to  the  great  length  of  time  it 
had  been  used,  and  the  large  number  of  persons  who  had  passed 
over  it  without  accident,  as  strong  evidence  of  the  fact.  It 
then  follows,  that  the  opinions  of  these  unskilled  witnesses 
are  not  of  any  great  weight,  especially  as  they  do  not  describe 
a  structure  that  strikes  our  minds  as  being  dangerous. 

It  is  claimed  that  the  descent  should  have  been  by  an  inclined 
plane,  and,  we  suppose,  with  cleats  or  cross  strips  to  prevent 
slipping.  It  seems  to  us  that  such  a  structure  would  not  be 
as  safe  as  the  step.  The  space  above  the  cleats  or  strips  would 
be  liable  to  fill  up  with  dust  and  with  ice,  so  as  to  afford  no 
obstruction  against  slipping  in  descending.  When  so  filled, 
there  would  be  nothing  to  prevent  the  foot  from  sliding  on  the 
inclined  plane,  and  would,  therefore,  be  less  secure  than  a  step 
constructed  as  this  was. 

The  city  was  bound  only  to  the  exercise  of  reasonable  pru- 
dence and  diligence  in  making  this  step.  It  is  not  required 
to  foresee  and  provide  against  every  possible  danger  or  acci- 
dent that  may  occur.  It  is  not  an  insurer  against  accidents, 
but  is  only  required  to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition  for  the  accommodation  of  travelers  and 
pedestrians,  and  we  are  of  opinion  that  the  city  has  not 
failed  in  its  duty  in  this  instance.  We  think  the  evidence 
shows  that  the  sidewalk  was  reasonably  safe,  and,  if  so,  the 
city  should  not  be  held  liable. 

Appellee  testified  that  she  had  passed  over  the  place  a  thou- 
sand times  or  more.  She  was,  therefore,  well  acquainted  with 
the  locality  and  the  structure  and  situation  of  the  step,  and  if 
she  had  supposed  there  was  any  danger,  she  would,  probably, 
have  exercised  such  precaution  as  would  have  prevented  her 
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fall.  There  was  ice  on  the  walk,  as  appellee  swears,  and  if  so, 
all  parts  of  a  sidewalk  are  dangerous,  unless  extraordinary 
care  is  taken  by  persons  passing  over  it.  We  think  the  evi- 
dence shows  that  the  fall  was  the  result  of  an  accident  occa- 
sioned by  the  ice,  and  not  from  a  defective  construction  of  the 
walk.  We  are  clearly  of  opinion  that  the  evidence  estab- 
lishes no  negligence  on  the  part  of  the  city,  and  that  the  evi- 
dence fails  to  sustain  the  verdict. 

Complaint  is  also  made  of  appellee's  second  instruction.    It 
is  this: 


"  The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence  in  this  case,  the  injury  in  this  case  resulted  from  an 
imperfect  or  improper  step  or  steps,  communicating  from  one 
portion  of  the  sidewalk  to  another,  which  occasioned  the  plain- 
tiff to  fall  and  break  her  leg,  while  using  ordinary  care,  and 
the  city  knew,  or  ought  to  have  known,  of  its  existence,  from 
the  length  of  time  it  had  existed,  then  the  defendant  is  liable. 

"  It  is  the  duty  of  the  city  to  keep  the  sidewalks  in  such 
condition  as  will  secure  the  safety  of  passengers  traveling  over 
them,  when  using  ordinary  care,  as  well  when  covered  with 
snow  and  ice  as  any  other  time,  if  the  city  has  had  notice  of 
such  condition,  or  it  has  been  so  long  in  that  condition  that 
the  city,  if  exercising  ordinary  diligence,  would  or  should  have 
known  of  it." 

This  instruction  is  inaccurate.  It  seems  to  inform  the  jury 
that  this  step,  as  constructed,  caused  appellee  to  fall.  That 
was  a  part  of  the  issue  being  tried,  and  it  should  have  been 
left  to  the  jury.  If  the  step  occasioned  the  fall,  it  was  but  a 
short  stride  to  the  conclusion  that  it  must  have  been  defect- 
ively and  improperly  constructed.  And,  for  aught  we  can 
know,  the  jury  may  have  been  misled  by  this  assumption. 
Again,  they  are  told  by  the  instruction,  that  if  the  injury  re- 
sulted from  an  imperfect  or  improper  step  or  steps,  etc.,  the 
city  was  liable.  The  law  does  not  require  the  city  to  make 
such  works  perfect.  It  only  requires  it  to  render  them  reason- 
ably safe,  without  reference  to  their  perfection.     We  appre- 
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bend  that  there  are  few,  if  any,  sidewalks  in  that  or  any  other 
city  that  could  not  be  improved  and  made  better,  and,  if  so, 
they  are  imperfect,  and  no  court,  we  apprehend,  has  ever  in- 
tentionally announced  that  such  is  the  duty  of  a  city. 

Nor  was  it  correct  to  instruct  the  jury,  if  the  step  was 
improperly  constructed,  the  city  would  be  liable.  It  might 
be  improperly  constructed,  and  yet  be  entirely  safe  for  per- 
sons passing  over  it,  using  reasonable  care.  The  instruction 
was  too  broad.  It  should  have  required  of  the  city  only  rea- 
sonable care  and  skill  in  constructing  the  step.  As  given,  it 
may,  and  probably  did,  mislead  the  jury  in  their  finding. 

From  what  has  been  said,  it  is  unnecessary  to  discuss  the 
question  of  damages. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Hoskins 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — prisoner  can  not  be  tried  without  an  issue  being 
formed.  Without  an  issue  formed  in  a  criminal  case,  there  can  be  nothing 
to  try,  and  a  party  convicted  without  such  issue  being  formed  can  not,  prop- 
erly, be  sentenced. 

2.  On  an  indictment  for  larceny,  the  record  showed  that  the  defendant 
waived  arraignment,  copy  of  indictment,  list  of  jurors  and  witnesses,  but, 
without  a  plea  of  any  kind  being  entered,  the  defendant  was  placed  on  his 
trial,  convicted  and  sentenced :  Held,  that  this  was  error,  for  which  the 
judgment  must  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  G.  B.  &  F.  W.  Burnett,  for  the  plaintiff  in  error. 
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Sheldon,  C.  J.,  Breese,  J.,  and  Craig,  J.,  dissenting. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Defendant  was  indicted,  at  the  August  term  of  the  circuit 
court  of  Marion  county,  for  larceny.  On  the  trial,  he  was 
found  guilty,  and  sentenced  to  the  penitentiary  for  a  period  of 
three  years. 

It  appears,  from  the  record,  that  defendant  "waived  arraign- 
ment, copy  of  indictment,  list  of  jurors  and  witnesses,"  etc.,  but 
no  plea  of  any  kind  was  entered.  So  far  as  this  record  discloses, 
no  plea  was  entered  before  the  accused  was  placed  on  trial.  On 
the  authority  of  the  former  decisions  of  this  court,  this  was  error. 
Johnson  v.  The  People,  22  111.  314;  Yundt  v.  The  People, 
65  ib.  372.  It  was  held  in  those  cases  that,  without  an  issue 
formed,  there  could  be  nothing  to  try,  and  the  party  convicted 
could  not,  properly,  be  sentenced.  This  error  may  be  cor- 
rected, and  the  accused  may  be  arraigned  and  required  to  plead 
to  the  indictment  before  he  is  again  placed  on  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Sheldon,  C.  J.,  Bkeese,  J.,  and  Craig,  J.,  do  not  concur 
in  this  opinion.  The  record  shows  the  prisoner  expressly 
waived  an  arraignment,  which,  per  se,  includes  the  plea.  We 
think  the  waiver  of  arraignment  was  a  waiver  of  the  formal 
entry  of  a  plea  of  not  guilty.  The  prisoner  has  had  a  fair 
trial  by  a  jury,  and  was  adjudged  guilty.  The  entry  of  a  plea, 
under  the  circumstances,  was  mere  form,  and  unnecessary. 
If  objections  so  technical  as  this  are  to  prevail,  it  will  be 
difficult  to  enforce  the  criminal  code.  The  prisoner  has  had 
an  impartial  trial  by  a  jury  of  the  vicinage,  on  a  good  indict- 
ment, and  was  tried  in  the  same  manner  and  asked  instruc- 
tions as  though  a  plea  of  not  guilty  had  been  interposed.  We 
perceive  no  ground  for  reversing  the  judgment,  as  the  facts 
proved  are  conclusive  against  him. 
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Thomas  H.  Halsey  et  al. 

v. 

The  People  ex  rel.  Julian  S.  Rumsey. 

1.  Delinquent  list — names  of  owners  of  land — when  sufficiently  shown. 
Where  there  is  a  column  in  a  delinquent  list  headed,  "  in  whose  name  as- 
sessed," and  in  such  column,  opposite  the  several  tracts  of  land,  names  are 
given,  and  the  collector  states  that  he  gives  the  owners'  names,  .so  far  as 
they  are  known,  it  will  be  taken  that  the  names  so  appearing  are  the  names 
of  the  owners  of  the  lands,  so  far  as  they  are  known,  and  that  there  is  a  suffi- 
cient compliance  with  the  statute  in  this  particular. 

2.  Taxes — equalization  by  county  board,  when  made.  It  is  not  required 
by  the  Revenue  Law,  that  the  equalization  of  taxes  shall  be  made  by  the 
county  board  on  the  second  Monday  of  July,  but  that  it  shall  be  made  at  a 
meeting  of  the  board  to  be  held  on  that  day,  and  where  it  appears  the 
board  met  on  that  day,  as  required  by  law,  and  adjourned  from  time  to 
time  until  the  12th  of  September,  when  it  acted  upon  the  assessments  and 
equalized  them,  the  equalization  will  be  regarded  as  made  at  a  meeting 
held  on  the  second  Monday  of  July. 

3.  County  board  —  adoption  of  report  of  committee,  makes  report  the 
act  of  board.  When  the  matter  of  the  equalization  of  the  assessment  is,  by 
the  county  board,  referred  to  a  committee  of  the  board  on  equalization  of 
taxes,  and  the  report  of  the  committee  is  accepted  by  the  board,  it  becomes 
and  is  the  act  of  the  board. 

4.  Park  tax — will  not  be  presumed  to  be  expended^  on  improvements  other 
than  in  town  paying  tax.  Although  a  tax  extended  upon  all  the  property 
in  West  Chicago,  as  "Park  Tax,"  and  "Park  Boulevard  Tax,"  is,  when 
collected,  to  be  paid  to  park  commissioners,  to  be  used  and  expended  by 
them  in  governing,  maintaining  and  improving  the  parks  and  boulevards 
under  their  control,  and  a  portion  of  the  boulevards  under  the  control  of 
such  commissioners  is  not  situated  in  the  town  of  West  Chicago,  but  in 
another  town,  it  does  not  follow  that  any  portion  of  the  tax  on  property  in 
West  Chicago  will,  when  collected,  be  expended  upon  improvements  in 
such  other  town,  and  in  the  absence  of  anything  showing  that  such  tax, 
wrhen  collected,  will  be  expended  on  improvements  not  in  the  town  of  West 
Chicago,  judgment  for  such  taxes  should  be  rendered  upon  application 
therefor. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
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Mr.  ¥m.  Hopkins,  and  Messrs.  Barker  &  Waite,  for  the 
appellants. 

Mr.  John  M.  Kountree,  and  Messrs.  Holden  &  Moore, 
for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

This  was  an  application  of  the  county  collector  of  Cook 
county  for  judgment  for  sale  of  certain  lands  and  lots  for  de- 
linquent taxes  and  special  assessments  for  the  year  1872. 

Judgment  for  the  sale  was  rendered  and  this  appeal  taken. 

It  is  first  objected,  that  the  delinquent  list  does  not  contain 
a  statement  of  the  names  of  the  owners  of  the  lands  and  lots. 
The  statute  requires  a  statement  of  the  names  of  owners,  if 
known. 

In  the  delinquent  list  appears  a  column  headed,  "  In  whose 
name  assessed."  In  this  column,  against  the  several  tracts, 
names  are  given.  The  collector  states  that  he  gives  the  names 
of  the  owners,  so  far  as  they  are  known.  We  think  it  should 
be  taken  that  the  names  appearing  in  the  'column  mentioned, 
are  the  names  of  the  owners  of  the  lands,  so  far  as  they  are 
known,  and  that  there  is  a  sufficient  compliance  with  the 
statute  in  this  particular. 

It  is  next  urged  that  the  equalization  made  by  the  county 
board  was  not  made  at  the  time  nor  in  the  manner  required 
by  law.  The  record  shows  the  county  board  met  on  the  sec- 
ond Monday  of  July,  as  required  by  section  97  of  the  general 
Revenue  Law,  and  that  the  board  adjourned  from  time  to  time 
until  it  finally  acted  upon  the  assessments  and  equalized  them 
on  the  12th  day  of  September  following.  It  is  not  the  re- 
quirement of  the  statute  that  the  equalization  shall  be  made 
on  the  second  Monday  of  July,  but  that  it  shall  be  made  at  a 
meeting  of  the  board  to  be  held  on  that  day.  There  is  no 
limit  of  the  duration  of  the  meeting.  There  was  a  continu- 
ous meeting  of  the  board  here,  from  its  commencement  on  the 
second  Monday  of  July,  up  to  the  time  when  the  equalization 
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was  made.  We  regard  it  as  made  at  a  meeting  required  to  be 
held,  and  which  was  held  on  the  second  Monday  of  July.  It 
is  said  the  work  was  not  done  by  the  board,  because  the  matter 
of  the  equalization  of  the  assessment  was  referred  to  the  com- 
mittee of  the  board  on  the  equalization  of  taxes,  and  the  report 
of  the  committee  of  their  action  in  the  matter,  was  adopted 
by  the  board.  The  same  objection  was  taken  to  like  action  of 
the  State  Board  of  Equalization,  in  the  case  of  Porter  v.  Rock- 
ford,  R.  I.  and  St.  L.  Railroad  Co.  76  111.  561,  and  it  was 
there  held  to  be  without  force.  It  was  there  said  that  the  as- 
sessment, as  made,  is  the  act  of  the  board,  and  not  of  a  com- 
mittee. That,  though  the  report  of  the  committee  was  adopted 
by  the  board,  it  was  suggestive  only,  and  the  members  of  the 
board  could  not  be  presumed  to  have  been  affected  by  it 
further  than  it  met  the  approval  of  their  judgments. 

The  equalization  in  the  present  case  was,  in  our  opinion, 
made  at  the  time  and  in  the  manner  required  by  the  statute. 

It  is  insisted  that  the  park  taxes  included  in  the  judgment, 
under  the  headings,  "  Park  Tax,"  and  "  Park  and  Boulevard 
Tax,"  are  illegal  and  void,  because  they  are  extended  upon  all 
property  in  the  town  of  West  Chicago — that  these  taxes,  when 
collected,  are  paid  to  the  "  West  Chicago  Park  Commission- 
ers," to  be  used  and  expended  by  them  "  in  governing,  main- 
taining and  improving  "  the  parks  and  boulevards  under  the 
control  of  said  park  commissioners — that  a  large  portion  of 
the  boulevards  under  the  control  of  said  park  commissioners, 
is  not  situated  in  the  town  of  West  Chicago,  but  is  situated  in 
the  town  of  Jefferson,  and  that  the  improvement  of  a  boule- 
vard in  the  town  of  Jefferson  is  not  a  corporate  purpose  of  the 
town  of  West  Chicago,  and  taxes  can  not  be  levied  upon  the 
property  of  the  town  of  West  Chicago  for  that  purpose,  citing 
Hundley  v.  Commissioners^  etc.  67  111.  559,  in  support  of  that 
principle. 

Admitting  such  to  be  the  facts  here,  it  does  not  follow  that 
the  taxes  In  question,  when  collected,  will  in  any  part  be  ex- 
pended upon  improvements  in  the  town  of  Jefferson. 

They  may,  notwithstanding,  be  wholly  applied  within  the 
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town  of  West  Chicago.  Although  a  portion  of  the  boule- 
vards under  the  control  of  the  park  commissioners  may  be 
situated  in  the  town  of  Jefferson,  we  see  no  reason  why  each 
town  may  not  levy  taxes  for  expenditure  upon  that  portion  of 
the  boulevards  which  is  within  its  own  limits,  and  why  the 
park  commissioners,  consistent  with  their  duties,  may  not  keep 
the  taxes  collected  from  each  town  separate,  and  apply  them 
separately  and  exclusively  upon  that  part  of  the  improvement 
situated  in  the  town  in  which  the  taxes  are  respectively  col- 
lected. There  is  nothing  in  the  record  showing  that  any  part 
of  these  taxes,  when  collected,  is  to  be  expended  in  improve- 
ments in  the  town  of  Jefferson.  As  the  taxes  should  be 
applied  only  to  a  corporate  purpose  of  the  town  of  West  Chi- 
cago, we  will  not  presume  that,  when  collected,  they  will  be 
applied  otherwise  by  the  park  commissioners. 

We  think  the  objections  to  the  application  lor  judgment 
were  rightly  overruled  by  the  court  below,  and  the  judgment 
is  affirmed. 

Judgment   affirmed. 


Charles  C.  P.  Holder 

v. 
George  Sherwood. 

1.  Bankruptcy — stay  of  suit  against  bankrupt.  As  a  bankrupt  may 
waive  a  discharge  when  sued  before  his  final  discharge,  if  he  wishes  to  stay 
proceedings  until  the  question  of  his  discharge  is  determined  he  must  plead 
the  proceedings  in  bankruptcy,  or  bring  them  to  the  knowledge  of  the  court 
in  a  proper  manner.  In  suits  originating  before  justices  of  the  peace,  this 
may  be  done  by  motion  based  on  a  transcript  of  the  proceeding  in  bank- 
ruptcy. 

2.  Same — time  of  motion  for  stay  of  suit.  On  an  appeal  from  a  justice 
of  the  peace,  a  motion  by  the  defendant  to  stay  the  suit  on  the  ground  of 
proceedings  in  bankruptcy,  comes  too  late  after  trial  and  verdict.  It  should 
be  made  before  the  cause  is  called  for  trial. 

3.  Bill  of  exceptions — on  motion  to  stay  proceedings  under  the  Bank- 
rupt Law.    If  a  motion  is  made  under  the  Bankrupt  Law  in  apt  time  to 
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stay  a  suit  until  the  defendant's  right  to  a  discharge  is  settled,  and  is  dis- 
allowed, the  motion,  transcript,  and  all  the  evidence  heard  upon  the  motion, 
should  be  embodied  in  a  bill  of  exceptions,  and  thus  made  a  part  of  the 
record,  to  authorize  this  court  to  review  the  decision. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

Messrs.  Holden  &  Moore,  for  the  appellant. 
Miss  Alta  M.  Hulett,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  commenced  before  a  justice  of  the  peace 
of  Cook  county,  by  appellee  against  appellant.  A  trial  was 
had,  resulting  in  a  judgment  for  $100,  and  costs  of  suit.  De- 
fendant perfected  an  appeal  to  the  circuit  court  of  that  county, 
and  the  cause  was  again  tried  by  the  court  and  a  jury,  result- 
ing in  a  verdict  for  $113.50.  This  latter  trial  was  had  on  the 
22d  day  of  January,  1876.  On  the  rendition  of  the  verdict  in 
the  circuit  court,  defendant  suggested  that  he  had  been  decreed 
a  bankrupt,  and  leave  was  thereupon  asked  of  the  court  to  file 
a  transcript  of  the  proceedings  in  bankruptcy,  which  was 
granted,  and  the  court  thereupon  rendered  judgment  on  the 
verdict.     The  cause  is  brought  to  this  court  on  appeal. 

It  is  urged  that  the  General  Bankrupt  Act.  (Rev.  Stat.  U.  S. 
sec.  5106.)  prohibits  all  creditors  from  "prosecuting  their  suits 
to  final  judgment  against  a  bankrupt,  until  the  question  of  the 
discharge  of  such  debtor  shall  have  been  determined;  and  any 
such  suit  shall  be  stayed  to  await  the  determination  of  the  court 
in  bankruptcy  on  the  question  of  discharge,"  etc.  The  record 
contains  no  bill  of  exceptions,  and  it  only  states  that  appellant 
suggested  his  bankruptcy  to  the  court,  and  asked  leave  to  file  the 
transcript  of  the  record  showing  his  bankruptcy.  It  nowhere 
appears  that  any  motion  was  entered  for  a  stay  of  proceedings 
until  the  question  of  his  discharge  should  be  determined. 

Before  a  justice  of  the  peace,  a  motion,  accompanied  with 
the  transcript  and  based  thereon,  would  be  proper  practice,  as 
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it  is  not  a  court  of  record,  and  pleadings  are  not  required. 
When  based  on  the  transcript  alone,  there  must  be  a  motion 
for  an  order  to  stay  proceedings.  That  is  the  only  means  by 
which  the  court  can  have  anything  upon  which  to  act.  A 
court  would  not  be  authorized  to  enter  such  an  order  of  its 
own  motion,  nor  is  it  the  duty  of  the  judge  to  make  inquiry 
to  learn  whether  the  parties,  or  either  of  them,  have  become 
bankrupt,  nor  can  he  act  on  any  knowledge  he  may  acquire, 
until  asked  in  an  appropriate  manner. 

It  is  true,  the  statute  prohibits  the  court  from  proceeding 
to  final  judgment  until  the  question  of  a  discharge  shall  be 
determined,  but  the  fact  must  be  pleaded  or  brought  to  the 
knowledge  of  the  court  in  a  proper  manner.  As  well  say, 
that  if  a  defendant  were  to  suggest  that  he  had  paid  the  debt 
for  which  he  was  sued,  and  ask  leave  to  and  file  the  receipt,  it 
should  prevent  the  court  from  proceeding  to  try  the  case.  A 
bankrupt  may  waive  a  discharge.  The  law  does  not  compel 
him  to  rely  on  it,  nor  does  it  require  a  court  to  allow  the 
discharge  simply  upon  the  fact  being  suggested.  To  defeat  the 
action,  it  must  be  pleaded  in  the  same  manner  as  any  other 
defense. 

The  suggestion  that  the  defendant  was  a  bankrupt,  was 
wholly  unlike  the  suggestion  of  the  death  of  one  of  the  parties, 
as  in  that  case  the  court  thereby  loses  jurisdiction  of  the  party 
by  his  death,  and  the  court  can  proceed  no  farther  until  some 
person  is  substituted  to  represent  him.  Not  so  with  the  bank- 
rupt, as  the  court  still  continues  to  have  jurisdiction  of  his 
person,  and  may  proceed  to  trial  and  judgment,  unless  he  in  a 
proper  manner  interposes  his  bankruptcy. 

But  even  if  there  had  been  a  proper  motion,  it  came  too 
late,  as  the  bankruptcy  had  occurred  some  five  months  before 
the  trial,  if  we  may  look  into  the  certificate  of  the  register. 
Appellant  should  have  made  his  motion  for  a  stay  of  proceed- 
ings, based  on  the  transcript,  before  the  cause  was  called  for 
trial.  He  could  not  be  permitted  to  lie  by  and  permit  the 
plaintiff  to  incur  the  expense  of  a  trial,  and  when  it  terminated 
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in  a  verdict  against  him,  then,  for  the  first  time,  to  ask  for  a 
stay  of  proceedings. 

Again,  if  a  motion  had  been  properly  made,  and  in  apt  time, 
and  disallowed  by  the  court,  the  motion,  the  transcript,  and 
all  evidence  on  the  hearing  of  the  motion,  should  have  been 
embodied  in  a  bill  of  exceptions,  to  become  a  part  of  the 
record  in  the  case;  so  that,  in  any  point  of  view  in  which  the 
case  can  be  considered,  there  is  no  ground  for  reversing  the 
judgment  of  the  court  below,  and  it  must  be  affirmed. 

Judgment  affirmed. 


John  G.  Baknes 

v. 

Edwin  C.  Johnson. 

Money  had  and  received — when  action  lies.  The  action  for  money  had 
and  received  is  an  equitable  action,  and  lies  wherever  one  party  has  obtained 
money  which,  in  equity  and  good  conscience,  he  ought  not  to  be  permitted 
to  retain. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Marshall  &  Sterrett,  for  the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Although  the  evidence  is  not  entirely  satisfactory,  still  it  is 
sufficient  to  justify  the  finding  defendant  let  to  rent  the  entire 
building,  as  well  that  part  which  belonged  to  plaintiff  as  that 
which  belonged  to  himself,  and,  having  received  rents  from 
the  occupying  tenants  that  belonged  to  plaintiff,  there  is  no 
reason  why  he  should  not  recover. 

The  action  for  money  had  and  received  is  an  equitable 
action,  and  lies  wherever  one  party  has  obtained  money  which, 
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in  equity  and  good  conscience,  he  ought  not  to  be  permitted 
to  retain.  That  is  this  exact  case.  Rents  received  by  defend- 
ant from  the  tenants  rightfully  belonged  to  plaintiff— at  least 
the  jury  have  so  found;  and  if  so,  it  would  be  inequitable  to 
permit  defendant  to  retain  money  that  of  right  belongs  to 
plaintiff. 

It  may  be  that  all  the  instructions  given  for  plaintiff  are 
not  strictly  correct.  Slight  errors,  on  a  severe  criticism,  may, 
no  doubt,  be  detected;  but,  then,  the  instructions  given  for 
defendant  were  so  favorable  to  his  theory  of  the  case,  we  can 
not  believe  the  jury  were  misled. 

Substantial  justice  has  been  done,  and  the  judgment  will 

be  affirmed. 

Judgment  affirmed. 


James  Reed 

v. 

John  W.  Deiscoll. 

1.  APYEAL-^judgment  on  dismissal.  On  the  dismissal  of  an  appeal  from 
a  justice  of  the  peace,  the  proper  practice  is,  to  award  a  procedendo  to  the 
justice,  and  not  to  enter  judgment  in  the  appellate  court  for  anything  more 
than  damages  and  costs. 

2.  Same— jurisdiction  of  appellate  court.  The  taking  of  an  appeal  from 
a  justice  to  the  circuit  court,  gives  the  court  jurisdiction  of  the  person  of 
the  appellant,  but,  without  a  transcript  of  the  proceedings  before  the  justice, 
the  appellate  court  has  no  jurisdiction  of  the  subject  matter,  and  no  power 
to  try  or  dismiss  the  appeal. 

3.  Same— practice  when  record  is  destroyed.  Where  the  proceedings  and 
papers,  in  a  suit  before  a  justice  of  the  peace,  are  destroyed,  and  an  appeal 
is  taken  from  the  judgment,  a  party,  wishing  to  dismiss  the  appeal,  should 
have  the  judgment,  etc.,  restored  before  the  justice,  and  file  a  transcript 
thereof  in  the  appellate  court,  or  have  them  restored  in  the  latter  court. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 
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This  was  a  suit,  brought  by  Driscoll,  by  his  next  friend, 
against  Reed,  before  a  justice  of  the  peace,  and  appealed  to 
the  Superior  Court  by  the  defendant. 

Mr.  A.  D.  Eich,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  appeal  from  a  justice  of  the  peace  of  Cook 
county  to  the  Superior  Court  of  that  county.  On  the  16th 
day  of  January,  1872,  plaintiff  moved  to  dismiss  the  appeal,  for 
the  reason  that  an  affidavit  of  merits  had  not  been  filed  by  the 
defendant.  Thereupon,  the  court  dismissed  the  appeal,  and 
awarded  &  procedendo  to  the  justice  of  the  peace,  and  awarded 
execution  for  costs  against  defendant.  Two  days  after  these  pro- 
ceedings were  had,  plaintiff  below  filed  an  affidavit,  by  which 
it  appeared  that  defendant  in  error  was  a  minor;  that,  on  the 
10th  of  February,  1871,  he  had  recovered  a  judgment  for  $74 
against  plaintiff  in  error,  before  Calvin  De  Wolf,  a  justice  of  the 
peace  of  the  county;  that  the  justice's  docket  and  all  papers 
connected  with  the  case  had  been  destroyed  by  fire.  Defendant 
thereupon  moved  the  court  to  quash  the  writ  of  procedendo 
issued  in  the  case,  but  the  court  overruled  the  motion,  and 
defendant  prosecutes  error,  and  asks  a  reversal. 

The  motion  to  quash  the  writ  of  procedendo  was  evidently 
made  for  the  purpose  of  having  a  judgment  rendered  in  the 
Superior  Court,  but,  so  far  as  we  can  find  from  this  record, 
there  was  no  transcript  of  the  justice's  docket  on  file  in  the 
Superior  Court.  There  is  none  embodied  in  the  transcript, 
and  had  there  been  one,  it  would  have  been  transcribed  by  the 
clerk.  Hence  there  was  nothing  upon  which  to  base  a  judg- 
ment. There  was,  it  is  true,  an  appeal  bond,  but  that  did  not 
authorize  the  court  to  render  a  judgment.  The  practice  has, 
so  far  as  our  knowledge  extends,  been,  for  nearly  half  a  century, 
to  enter  precisely  such  an  order  as  was  done  in  this  case,  on 
the  dismissal  of  an  appeal,  and  never  to  render  judgment  for 
the  amount  found  by  the  justice  and  award  an  execution.  If 
the  appeal  is  dismissed  for  want  of  prosecution,  then  it  is 
7— 84th  III. 
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usual  to  render  judgment  for  damages  and  costs,  and  award 
execution  therefor,  and  award  a  procedendo  to  the  justice  of 
the  peace.  It  would,  therefore,  have  been  erroneous  to  have 
rendered  a  judgment  for  the  debt. 

It  is  urged  that  the  Superior  Court  had  no  transcript  upon 
which  to  base  any  order.  By  filing  the  appeal  bond,  the  court 
acquired  jurisdiction  of  the  defendant.  He  thereby  submit- 
ted himself  to  its  jurisdiction.  Plaintiff  submitted  to  its 
jurisdiction  by  entering  his  appearance.  Thus  the  court  had 
jurisdiction  of  the  persons  of  both  parties;  but  had  the  court 
jurisdiction  of  the  subject  matter  of  the  suit?  If  there  was 
such  jurisdiction,  in  what  manner  was  it  acquired? 

The  60th  and  62<i  sections  of  the  Eevised  Statutes  of  1845, 
regulating  proceedings  before  justices  of  the  peace,  require, 
where  an  appeal  is  perfected,  that  the  justice  shall  transmit  all 
the  papers  in  the  case,  with  a  transcript  of  the  proceedings 
before  him,  properly  certified,  to  the  clerk  of  the  circuit  court, 
in  the  manner  therein  prescribed.  Other  portions  of  the 
statute  prescribe  the  manner  in  which  a  trial  and  other  pro- 
ceedings shall  be  had  in  the  circuit  court.  From  these  pro- 
visions, it  is  manifest  that  the  law  designed  that  the  proceedings 
in  the  circuit  court  should  be  based  on  the  transcript.  It  sup- 
plies the  place  of  a  declaration  in  original  suits  at  law  in  courts 
of  record,  where  written  pleadings  are  had.  ' 

The  court,  then,  had  no  power  to  dismiss  the  appeal  until  there 
was  a  transcript  on  file.  If  defendant  in  error  had  chosen,  he 
could  have  had  the  judgment,  and  other  proceedings  and 
papers,  restored  in  the  case  before  the  justice,  and  filed  a 
transcript  of  the  same  in  the  Superior  Court,  or  have  restored 
them  in  that  court,  and  then  have  made  any  motion  he  might 
choose;  but  until  the  Superior  Court  had  a  transcript  before 
it,  the  dismissal  was  erroneous. 

We  have  only  considered  this  question,  as  it  requires  a 

reversal,  and  the  other  may  not  arise  again  in  the  court  below. 

For  this  error,  the  judgment  of  the  court  below  is  reversed 

and  the  cause  remanded. 

Judgment  reversed. 
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John  Ludwig  et  al. 

v. 
Laura  S.  Sager. 

1.  Instructions — incases  sounding  exclusively  in  damages.  Care  should 
always  be  observed,  in  cases  sounding  exclusively  in  damages,  that  no  in- 
struction is  given  that  would  induce  action  not  warranted  by  the  law  and 
the  evidence,  or  that  would  produce  a  conclusion  not  in  the  interest  of  jus- 
tice. 

2.  Same — should  not  be  argumentative.  Instructions  should  not  be  in 
the  form  of  arguments  addressed  to  the  jury,  but  concise  propositions  of 
law,  applicable  to  the  facts  of  the  case,  as  developed  by  the  evidence. 

3.  It  is  improper  to  instruct  the  jury  that  the  court  will  not  interfere 
with  their  discretion  in  the  matter  of  finding  exemplary  damages,  that 
being  a  matter  with  which  the  jury  have  nothing  to  do. 

4.  Same — questions  of  fact  are  for  the  jury,  and  should  not  be  stated  as 
propositions  of  law  in  instructions.  In  a  suit  by  a  wife  for  injury  to  her 
means  of  support,  on  account  of  the  sale  of  intoxicating  liquors  to  her  hus- 
band, it  is  improper  to  instruct  the  jury  "that  the  selling  of  intoxicating 
liquors  to  a  person  far  gone  in  habits  of  intoxication,  and  who  has  become 
diseased,  bodily  and  mentally,  would  be  more  aggravating  than  selling  to 
one  not  so  badly  addicted  to  intemperance,"  that  being  a  question  for  the 
consideration  of  the  jury,  and  not  a  matter  which  the  court  can  define  as  a 
proposition  of  law. 

Writ  of  Error  to  the  Circuit  Court  of  Carroll  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Barge  &  Dixon,  for  the  plaintiffs  in  error. 

Messrs.  Armour  &  Shaw,  and  Mr.  J.  Q.  Wing,  for  the  de- 
fendant in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

• 

What  injury  plaintiff  may  have  sustained  to  her  means  of 
support,  by  reason  of  defendants  selling  or  giving  intoxica- 
ting liquors  to  her  husband,  was  for  the  jury  to  find,  under 
the  evidence  submitted.  While  that  is  the  general  rule,  courts 
always  retain,  to  a  greater  or  less  extent,  a  supervision  over 
verdicts,  to  the  end  no  injustice  may  be  done.     Otherwise, 
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verdicts,  the  result  of  passion  or  prejudice,  or  total  misappre- 
hension of  the  evidence,  might  work  incalculable  hardships. 
Jurors  are  usually  taken  from  the  body  of  the  county,  are  men 
of  no  great  experience  in  legal  matters,  and  although  with  an 
honest  purpose  to  do  justice,  they  may  often  be  misled  by  im- 
passioned appeals  to  their  prejudices  and  sympathies.  More 
frequently  still,  a  wrong  impression  is  made  upon  their  minds 
by  improper  instructions.  Care  should  always  be  observed,  in 
cases  sounding  exclusively  in  damages,  that  no  instruction  is 
given  that  would  induce  action  not  warranted  by  the  law  and 
the  evidence,  or  that  would  produce  a  conclusion  not  in  the 
interest  of  justice. 

With  the  merits  of  this  litigation  we  will  not  concern  our- 
selves at  this  time.  ISTo  importance  can  be  attached  to  the 
verdict  on  account  of  the  erroneous  character  of  the  instruc- 
tions given.  Some  of  the  charges  given  on  behalf  of  plaintiff 
contain  bad  law,  and  all  of  them  are  subject  to  the  just  censure, 
they  are  argumentative  in  style  and  highly  calculated  to  mis- 
lead minds  not  accustomed  to  investigate  legal  subjects.  It 
is  not  practicable  for  us  to  enter  upon  an  examination  of  all 
the  legal  principles  contained  in  the  numerous  propositions 
submitted.  That  would  impose  upon  us  a  vast  labor  that 
could  be  of  no  possible  utility.  All  the  objections  may  be 
grouped  together,  and  the  whole  series  condemned,  because 
they  are  arguments  addressed  to  the  consideration  of  the  jury, 
rather  than  concise  propositions  of  law  applicable  to  the  facts 
of  the  case  as  developed  on  the  evidence.  Many  of  the  in- 
structions, and  perhaps  all  of  them,  contain  correct  principles 
of  law,  but  they  are  so  confused,  by  the  manner  of  statement, 
with  erroneous  propositions,  they  could  give  the  jury  no  just 
idea  of  the  law  applicable  to  the  case  they  were  considering.- 
Some  of  them  consist  largely  of  the  reasoning  to  be  found  inj 
the  opinions  of  courts,  and,  as  arguments  in  the  particular, 
cases,  were  all  proper  enough,  but  are  not  proper  to  be  ad-^ 
dressed  to  a  jury  in  other,  and  perhaps  essentially  different, 
cases.  • 
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No  more  mischievous  instruction  could  well  be  conceived, 
than  to  charge  the  jury,  as  was  done  in  this  case,  the  court 
will  not  interfere  with  their  discretion  in  the  matter  of  the 
amount  of  exemplary  damages  they  might  find  under  the  in- 
structions of  the  court  and  from  the  evidence,  unless,  from  all 
the  circumstances  surrounding  the  case,  the  amount  found 
should  be  so  excessive  as  to  strike  the  court,  at  first  blush,  as 
unjust  and  inequitable.  As  a  proposition  of  law  it  is  not  en- 
tirely correct;  but  if  it  were,  it  was  highly  improper  to  state  it 
to  the  jury.  Whether  the  court  will  interfere  with  the  verdict  in 
any  case,  is  a  question  with  which  the  jury  has  nothing  to  do. 

Another  instruction,  besides  being  obnoxious  to  the  general 
objection  indicated,  assumes,  as  a  matter  of  law,  the  selling  of 
intoxicating  liquors  to  a  person  "  far  gone  in  habits  of  intoxi- 
cation, and  who  had  become  diseased  bodily  and  mentally, 
would  be  more  aggravating  than  selling  to  one  not  so  badly 
addicted  to  intemperance,  or  who  had  more  vigor  of  body  or 
mind."  "Whether  that  is  so,  is  a  metaphysical  question  we 
will  not  discuss.  On  some  minds  it  would  make  one  impres- 
sion, and  on  others  it  might  make  a  very  different  impression. 
If  it  had  any  relation  to  the  case  it  was  for  the  consideration 
of  the  jury,  and  it  is  not  a  matter  which  the  court  can  define 
as  a  proposition  of  law. 

"Without  further  discussion  we  may  say,  the  manner  and 
style  of  the  whole  series  of  instructions  given  for  plaintiff,  are 
condemned  by  the  former  decisions  of  this  court.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Payne,  49  111.  504; 
Chapman  v.  Cawrey,  50  id.  512;  Adams  v.  Smith,  58  id.  419; 
Thompson  v.  Force,  65  id.  370;  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Griffin,  68  id.  506. 

No  material  error  is  discovered  in  the  modifications  made 
to  defendants'  instructions.  Taken  together,  they  state  the 
law  quite  favorable  for  defendants'  theory  of  the  case.  Other 
instructions,  as  the  case  was  tried,  were  unnecessary,  and  the 
court  properly  refused  them. 

For  the  errors  indicated  the  judgment  will  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 
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Nannie  E.  Oldham  et  al. 

v. 

Adam  Pfleger. 

1.  Ejectment  —  by  heirs  of  mortgagor  against  grantee  of  mortgagee. 
Although  the  foreclosure  of  a  mortgage,  and  sale  thereunder,  may  be  void 
for  want  of  jurisdiction  in  the  court  rendering  the  decree,  the  heirs  of  the 
mortgagor,  there  having  been  no  redemption,  can  not  maintain  ejectment 
against  the  mortgagee  or  his  grantee  in  possession.     . 

2.  Mortgage— title  and  rights  of  mortgagee.  Under  the  rulings  of  this 
court,  as  in  England,  the  mortgagee  of  lands  is  held,  in  law,  the  owner  of 
the  fee,  having  the  jus  in  re  as  well  as  ad  rem,  and  entitled  to  all  the  rights 
and  remedies  which  the  law  gives  such  owner,  and  he  may,  after  condition 
broken,  maintain  ejectment  against  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Clark  &  Ellwood,  and  Mr.  T.  M.  Shaw,  for  the 
appellants. 

Messrs.  Hopkins  &  Morrow,  and  Mr.  Joseph  J.  Cassell,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  tfye  Court: 

Ejectment  was  brought,  by  appellants,  to  recover  certain 
lands  of  appellee,  situated  in  Woodford  county.  Trial  was  had 
by  the  court,  by  agreement  of  parties,  without  the  interven- 
tion of  a  jury,  and  judgment  was  rendered  for  appellee. 

Appellants  claim  as  heirs  at  law  of  one  Samuel  L.  Chorn, 
who,  by  reason  of  his  absence,  and  being  unheard  of  for  more 
than  seven  years,  is  supposed  to  be  dead.  Chorn  purchased 
the  lands  in  controversy,  together  with  other  lands,  of  one  Wil- 
liam Patten,  who  conveyed  the  same  to  him  by  deed  on  

day  of  April,  1856.  Chorn,  at  the  same  time,  executed  a 
mortgage  back  to  Patten,  to  secure  the  payment  of  his  two 
promissory  notes,  one  for  $2388.75,  due  in  six  months,  and  the 
other  for  $3858.10,  due  in  eighteen  months,  given  for  purchase 
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money  for  the  land.  On  the  7th  of  October,  1856,  $1659.75 
was  paid  on  the  first  note,  and  no  other  payments  being  sub- 
sequently made  on  either  note,  in  1858  Patten  filed  a  bill  to 
foreclose  the  mortgage,  and  summons  thereupon  issued,  return- 
able to  the  March  term  of  the  Woodford  circuit  court.  ISTo 
personal  service  was  made  on  Chorn,  who  had  then  abandoned 
the  country,  but  some  attempt  was  made  to  give  notice  to  him 
as  a  non-resident,  by  publication;  but  whether  the  notice  was 
sufficient  or  not  is  in  dispute.  Decree  of  foreclosure  and  sale 
was  rendered  by  the  court,  and  pursuant  thereto  the  lands 
were  sold  by  the  master  in  chancery  to  Patten's  solicitor,  who 
assigned  the  certificate  of  purchase  to  Patten,  and  he,  in  due 
time,  obtained  a  master's  deed.  Patten  went  into  possession 
of  the  lands  shortly  after  the  sale,  and  remained  therein  until 
in  1865,  when  he  sold  and  conveyed  the  property  to  one  Kring. 
Kring  immediately  entered  into  possession,  and  retained  the 
same  until  March  1st,  1869,  when  he  sold  and  conveyed  to 
appellee,  who  has.  since  had  possession. 

Appellants  insist  that  the  master's  deed  to  Patten  was  void  and 
conveyed  no  title,  because  there  was  no  notice,  either  actual  or 
constructive,  to  Chorn  of  the  pendency  of  the  suit  for  foreclosure ; 
and  this  is  the  only  ground  relied  upon  to  reverse  the  judgment 
below.  If  the  court  had  jurisdiction  of  the  parties,  it  is  not 
questioned  but  that,  the  sale  being  pursuant  to  the  decree,  the 
master's  deed  vested  a  complete  title  in  Patten,  which  has 
been  properly  transferred  to  appellee.  But  if  the  court  did  not 
have  jurisdiction  of  the  parties,  and  the  decree  was  a  nullity, 
we  are  unable  to  see  how  appellants  can  maintain  ejectment. 
They  rely  upon,  and  must  prove,  a  strictly  legal  title,  good  as 
against  Patten  and  those  claiming  as  his  grantees.  If  the  decree 
of  foreclosure  was  a  nullity,  the  mortgage  was  unaffected  by  it, 
and  is  still  subsisting.  It  was  in  the  usual  form  of  deeds,  with 
a  condition  of  defeasance  providing  that  it  should  become  void 
upon  the  payment  of  the  notes  at  maturity,  but  was  to  other- 
wise remain  in  full  force  and  effect. 

Under  the  rulings  of  this  court,  the  mortgagee  is  held,  as 
in  England,  in  law,  the  owner  of  the  fee,  having  the  jus  in  re  as 
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well  as  ad  rem,  and  entitled  to  all  the  rights  and  remedies  which 
the  law  gives  to  such  owner,  and  may,  after  condition  broken, 
maintain  ejectment  against  the  mortgagor.  Carroll  v.  Bal- 
lance,  26  111.  17;  Delahay  v.  Clement,  3  Scam.  202;  Vansant 
v.  Allmon,  23  111.  33.  It  is  true,  it  is  not  regarded  as  such 
an  absolute  outstanding  title  as  a  stranger  can  take  advantage 
of,  and  defeat  a  recovery  in  ejectment  by  a  mortgagor  or  one 
claiming  under  him,  but  it  is  available  to  that  extent  by  the 
mortgagee  or  one  claiming  under  him.  Hall  et  al.  v.  Lance 
et  al.  25  111.  281.  Applying  the  principle  to  the  case,  it  would 
seem  to  admit  of  no  discussion  that  whatever  rights  appel- 
lants have  must  be  enforced  in  equity.  At  law,  the  title  in 
appellee  is  absolute,  but  courts  of  equity  allow,  under  certain 
circumstances,  a  redemption,  even  after  possession  taken  by 
the  mortgagee.  If  appellants  file  their  bill  in  apt  time,  it 
may  be  a  court  of  equity  will  hold  appellee  to  be  a  mortgagee 
in  possession,  and  require  him,  as  such,  to  render  an  account 
for  rents  and  profits.  But  with  this,  a  court  of  law,  in  an 
action  of  ejectment,  has  nothing  to  do. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Barbara  Keil  et  al. 


George  P.  A.  Healey  et  al. 

1.  Infant— deed  of,  not  void.  It  is  well  settled  by  the  authorities,  that  a 
deed  made  by  a  minor  is  not  void  but  only  voidable,  and  unless  avoided 
within  a  reasonable  time  after  becoming  of  age,  it  will  be  binding  and  obli- 
gatory  upon  the  grantor  and  upon  all  others. 

2.  Same— time  in  which  to  disaffirm  deed.  If  a  person  who  has  conveyed 
land  during  infancy  desires  to  avoid  the  deed,  he  or  she  must  do  so  within 
three  years  after  arriving  at  majority,  and  a  neglect  or  failure  to  do  so  will 
be  held  a  ratification  of  the  deed. 

3.  Limitation— tacking  disabilities.  Where  a  statute  of  limitation  has 
once  begun  to  run,  no  subsequent  or  supervening  disability  in  the  party 
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against  whom  it  is  taking  effect  will  arrest  its  operation.    Cumulative  dis- 
abilities can  not,  therefore,  be  regarded. 

4.  Where  a  female  who  had  made  a  conveyance  of  land  during  infancy 
was  not  married  until  some  five  months  after  becoming  eighteen  years  old, 
it  was  held,  that  her  coverture  did  not  furnish  any  excuse  for  her  not  taking 
steps  to  avoid  the  deed  within  three  years  after  her  majority. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Rosenthal  &  Pence,  for  the  appellants. 

Messrs.  McCagkj,  Fuller  &  Culver,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Barbara  Keil  and  Jo- 
seph Keil,  her  husband,  to  set  aside  a  deed  of  certain  real  estate 
in  Chicago,  executed  by  Barbara  Keil  on  the  22d  day  of  Octo- 
ber, 1852,  while  she  was  a  minor.  She  was,  when  the  deed 
was  executed,  sixteen  years  of  age.  She  married  Joseph  Keil 
in  January,  1855,  being  then  about  five  months  past  eighteen. 
Since  the  deed  was  executed,  the  property  conveyed  has  passed, 
by  mesne  conveyances,  through  the  hands  of  several  innocent 
purchasers. 

The  circuit  court,  on  the  hearing,  rendered  a  decree  dismiss- 
ing the  bill.  The  complainants  appealed,  and  at  a  former  term 
of  this  court  a  decision  was  rendered  reversing  the  decree. 
Petition  having  been  filed,  a  rehearing  was  ordered,  and  upon 
further  consideration  of  the  case  we  have  arrived  at  a  different 
conclusion  from  that  reached  by  a  majority  of  the  court  when 
the  record  was  first  before  the  court. 

The  facts  upon  which  the  decision  of  the  case  will  rest,  are 
not  controverted.  The  real  question  involved  is  one  of  law, 
and  that  is  narrowed  down  to  the  proposition  whether  Barbara 
Keil  can  now  avoid  the  deed  executed  by  her,  on  the  ground 
that  she  was  a  minor  at  the  time  the  conveyance  was  made. 

The  record  affords  no  ground  for  the  position  of  appellants, 
that  the  deed  was  obtained  by  fraud,  but,  on  the  other  hand, 
it  is  obvious  that,  when  the  deed  was  made,  she  knew  she  was 
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conveying  the  land,  and  after  she  was  of  age,  and  before  mar- 
riage, she  knew  she  had  conveyed,  and  that  her  grantees  had 
parted  with  the  title,  and  yet  no  effort  was  made  to  impeach 
the  deed  at  the  time  on  the  ground  of  fraud,  nor  did  she  ex- 
press any  dissatisfaction  with  what  she  had  done.  The  conduct 
of  appellant  Barbara,  and  the  facts  surrounding  the  transaction, 
are  so  inconsistent  with  the  theory  that  the  deed  was  obtained 
by  fraud,  that  we  can  not  adopt  it,  and  the  evidence  affords  so 
slight  a  foundation  for  the  position,  that  further  discussion  of 
this  branch  of  the  case  is  not  deemed  necessary. 

This  brings  us  to  the  consideration  of  the  real  controverted 
question  presented  by  the  record :  whether  Barbara  Keil  can 
now  repudiate  the  deed  made  by  her  while  a  minor. 

It  is  well  settled  by  the  authorities,  that  a  deed  made  by  a 
minor  is  not  void,  but  only  voidable.  Such  has  been  held  to 
be  the  law  in  many  of  the  States,  and  it  was  expressly  decided 
by  this  court  in  Cole  v.  Pennoyer,  14  111.  158. 

The  deed  in  question  being  voidable,  Barbara  Keil  had  the 
right,  within  a  reasonable  time  after  she  became  of  age,  to 
revoke  it.  If  she  failed  to  avail  of  this  right,  given  her  by  the 
law,  then  the  deed  must  be  regarded  as  binding  and  obligatory 
upon  her  and  upon  all  others.  If  she  took  no  steps  whatever 
to  revoke  the  deed  within  a  reasonable  time  after  she  attained 
her  majority,  non-action  on  her  part  will  be  regarded  as  a  rati- 
fication of  the  instrument.  She  could  not,  by  remaining  silent 
for  a  number  of  years,  render  that  void  which  was  only  void- 
able. 

As  was  held  in  Black  v.  Hills,  36  111.  876,  the  deed  of  an 
infant  may  be  ratified  by  acts  in  pais  or  by  long  acquiescence. 

The  deed  before  the  court  was  executed  in  October,  1852. 
Barbara  Keil  was  eighteen  years  of  age  in  August,  1854,  when, 
as  has  been  settled  by  this  court,  her  minority  terminated. 
Stevenson  v.  West/all,  18  111.  209;  K 'ester  v.  Stark,  19  111. 
328.  But  no  steps  whatever  were  taken  by  her  to  revoke  the 
deed  or  disaffirm  the  conveyance  until  the  filing  of  the  bill, 
in  January,  1871.  When  she  arrived  at  the  age  of  eighteen 
years,  she  had  full  power  to  sell  and  convey  lands,  make  any 
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and  all  contracts  she  saw  proper,  and  bind  herself  for  the  faith- 
ful performance  of  contracts,  in  the  same  manner  and  with 
like  effect  as  other  persons  who  were  under  no  disability. 

Was  the  act  of  disaffirmance,  which  came  for  the  first  time 
in  1871,  and  after  the  land  had  passed  through  the  hands  of 
several  innocent  purchasers,  and  had  largely  increased  in  value, 
within  a  reasonable  time? 

The  time  within  which  an  infant,  after  majority,  should  re- 
voke a  conveyance  made  during  minority,  can  not  be  regarded 
an  open  question  in  this  State!  In  Blaixkenshijp  v.  Stout,  25 
111.  132,  it  was  held,  that  a  person  who  has  conveyed  lands 
during  infancy,  was  bound  to  disaffirm  the  deed  within  three 
years  after  arriving  at  majority,  and  a  neglect  or  failure  to  do 
so  would  be  held  to  be  a  ratification  of  the  conveyance.  This 
rule  was  adopted  from  analogy  to  a  section  in  the  Limitation 
Law  of  1839,  which  required  one  under  disability  to  bring  an 
action  within  three  years  after  the  disability  was  removed. 

The  same  rule  was  adopted  in  Cole  v.  Pennoyer,  sujira,  and 
we  perceive  no  reason  why  it  should  be  changed. 

If  the  infant  has  been  imposed  upon,  and  his  lands  obtained 
for  less  than  an  adequate  consideration,  certainly  three  years 
after  he  attains  majority  is  time  enough  to  determine  that  fact, 
and  bring  an  action  to  recover  the  property.  On  the  other 
hand,  if  a  longer  or  indefinite  time  was  allowed,  the  title  to 
real  property  would  be  insecure,  and  the  stability  and  repose 
in  titles,  which  it  is  the  policy  of  the  law  to  foster  and  encour- 
age, would  be  to  a  great  extent  destroyed.  There  is  nothing 
that  has  a  greater  tendency  to  retard  the  growth  and  prosperity 
of  a  country  than  insecurity  in  titles  to  real  property. 

The  complainant,  however,  seeks  to  avoid  the  operation  of 
the  rule  announced,  on  the  ground  that  after  her  minority 
ceased,  she  was  under  the  disability  of  coverture. 

From  the  6th  day  of  August,  1854,  until  the  12th  day  of 
January,  1855,  Barbara  Keil  was  of  age  and  unmarried.  Du- 
ring this  time  she  was  under  no  disability,  but  had  full  power 
to  sell  and  convey  lands,  and  engage  in  any  legitimate  business 
she  might  desire.     During  this  period  she  might  have  revoked 
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the  deed  made  by  her  while  in  minority,  and  conveyed  the  title 
to  the  land  to  another,  or  she  could  have  brought  ejectment  or 
filed  a  bill  to  set  aside  the  deed. 

In  the  construction  of  statutes  of  limitations,  it  is  a  well 
recognized  rule,  that  where  the  statute  has  begun  to  run,  no 
subsequent  or  supervening  disability  in  the  party  against 
whom  it  is  taking  effect  will  arrest  its  operation.  Angell  on 
Limitations,  sec.  197.  Cumulative  disabilities  can  not,  there- 
fore, be  regarded,  as  one  disability  can  not  be  added  to  another. 
Mercer's  Lessee  v.  Selden,  1  Howard,  37;  Eager  v.  Common- 
wealth, 4  Mass.  182. 

Had  there  been  a  statute  barring  the  right  of  the  complain- 
ant to  revoke  the  deed,  unless  the  revocation  was  made  within 
a  given  time  after  she  reached  her  majority,  it  is  clear  that  she 
could  not  now  obtain  the  relief  prayed  for  in  the  bill.  But  as 
the  law  requires  an  infant,  within  a  reasonable  time  after 
reaching  majority,  to  disaffirm  a  conveyance  made  during  in- 
fancy, and,  in  analogy  to  the  provision  of  the  Limitation  Act 
of  1839,  fixed  that  period  at  three  years  after  the  infant  was 
of  age,  the  principle  that  must  control  and  govern  the  case  is 
the  same  as  if  a  statute  of  limitations  had  been  enacted  by  the 
legislature. 

The  rule  that  an  infant  must  disaffirm  a  conveyance  within 
three  years  after  reaching  majority,  or  else  be  concluded  by 
the  deed,  was  fully  settled  by  Cole  v.  Pennoyer  and  Blank- 
enship  v.  Stout,  supra,  and  the  doctrine  announced  in  those 
cases  has  remained  the  law  of  the  State,  unquestioned,  so  long,: 
that  it  has  become  an  established  rule  of  property,  and  it 
should  not  now  be  changed  or  modified,  unless  the  rule  estab- 
lished was  wrong  in  principle,  and  has  operated  detrimentally 
to  the  pnblic  interest,  neither  of  which  do  we  believe  to  be  the 
case. 

When,  therefore,  the  complainant  was  of  age,  and  free  from 
disability,  the  time  in  which  she  had  to  disaffirm  the  deed 
commenced  to  run,  and  her  subsequent  marriage  could  not 
affect  or  prevent  the  running  of  the  bar  which  had  already 
commenced.     She  voluntarily  permitted  the  time  to  pass  in 
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which  she  could  revoke  the  deed,  and  a  court  of  equity  is  now 
powerless  to  grant  her  the  relief  which  she  has  lost  by  her  own 
neglect  to  assert  her  rights  in  apt  time. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Chicago,  Burlington  and  Quincy  Railroad  Co. 

v. 
William  H.  McLallen,  Admr.  etc. 

1.  Negligence — whether  plaintiff' s  intestate  was  negligent.  Where  the 
conductor  of  a  wild  or  extra  train  of  freight  cars  was  ordered,  by  telegraph 
from  the  assistant  superintendent,  to  leave  a  certain  station  and  run  to  the 
next,  ahead  of  a  passenger  train  then  due  by  the  time  table,  and  did  attempt 
to  do  so,  but  was  killed  by  the  passenger  train  colliding  with  his  train,  it 
was  held,  that  he  had  the  right  to  expect  that  the  passenger  train  was  behind 
time,  and  was  not  guilty  of  such  negligence  as  to  preclude  a  recovery. 

2.  Same  —  in  railway  company.  Where  a  railway  company,  through 
its  proper  agent,  gave  the  conductor  of  a  wild  freight  train  orders  to  leave 
a  certain  station  and  run  to  the  next  ahead  of  a  passenger  train,  and  failed 
to  notify  the  conductor  of  the  passenger  train  of  such  fact,  and  restrain  its 
speed,  whereby  a  collision  occurred,  resulting  in  the  death  of  the  conductor 
of  the  freight  train,  this  was  held  to  be  negligence  on  the  part  of  the  com- 
pany. 

3.  Same — right  of  employee  to  recover  for  negligence  of  co-employee.  The 
rule  that  a  railway  company  is  not  responsible  for  an  injury  to  an  employee, 
resulting  from  the  negligence  of  a  co-employee  with  the  party  injured,  and 
in  the  same  line  of  business,  has  no  application  to  a  case  where  the  party 
injured  is  a  conductor  obeying  orders  from  the  assistant  superintendent, 
whose  negligence  produces  the  injury;  as  between  the  conductor  and  the 
company,  the  assistant  superintendent  is  the  representative  of  the  company, 
and  his  orders  and  those  of  his  assistants  are  those  of  the  company. 

4.  Corporation — railroad — rules  and  regulations.  A  railway  corpora- 
tion has  the  lawful  right  to  make  reasonable  rules  for  the  conduct  of  its 
employees,  and  also  for  the  conduct  of  passengers.  Whether  any  given  rule 
be  reasonable,  and  therefore  within  the  power  of  the  corporation,  or  whether 
it  be  unreasonable,  and  therefore  ultra  vires,  is  a  question  of  law  for  the  court ; 
but  whether  such  rules  are  adequate  for  the  safety  of  others,  and  the  man- 
agement of  the  trains,  is  a  question  of  fact  for  the  jury. 
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Appeal  from  the  Circuit  Court  of  DuPage  county;  the 
Hon.  H.  H.  Cody,  Judge,  presiding. 

Messrs.  Dexter  &  Smith,  and  Mr.  B.  F.  Parks,  for  the  ap- 
pellant. 

Mr.  J.  C  Sherwin,  and  Mr.  H.  F.  Vallette,  for  the  ap- 
pellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee,  against 
appellant,  to  recover  damages  for  the  benefit  of  the  next  of  kin 
of  deceased,  for  the  loss  of  his  life  in  a  collision  of  trains  upon 
appellant's  road,  which  occurred  on  the  5th  of  August,  1873. 

The  declaration  alleges,  in  different  counts,  and  in  several 
forms,  that  the  death  of  Briggs  was  caused  by  the  negligence 
of  appellant.  Appellant  pleaded  not  guilty.  The  issue  was 
tried  by  a  jury,  and  found  for  appellee,  and  judgment  was 
rendered  against  appellant  for  damages  $4500,  and  for  costs. 

On  the  trial,  divers  exceptions  were  taken  to  the  rulings  of 
the  court  on  questions  relating  to  the  competency  of  evidence 
offered.  Exceptions  were  also  taken  to  the  rulings  of  the 
court,  in  giving  and  refusing  instructions  to  the  jury,  and, 
after  verdict,  a  motion  for  a  new  trial,  made  by  appellant,  was 
overruled,  and  appellant  excepted.  All  the  evidence  is  pre- 
served in  a  bill  of  exceptions  taken  by  appellant. 

As  a  ground  for  reversing  this  judgment,  it  is  insisted  that 
it  appears  from  the  proofs  that  Briggs,  the  deceased,  was  guilty 
of  negligence,  which  was  the  cause  of  his  death,  or  which  con- 
tributed to  that  result  to  such  a  degree  as  to  forbid  a  recovery 
in  this  action.  That  question  was  fairly  submitted  to  the 
jury,  and  they  have  found  the  facts  against  appellant.  This 
finding  must  not  be  disturbed,  unless  it  be  clearly  against  the 
weight  of  the  evidence. 

Briggs  was  a  conductor  in  the  employment  of  appellant, 
anol  on  that  morning  was  in  charge  of  a  freight  train  of  thirty- 
eight  loaded  cars,  chiefly  loaded  with  cattle.     This  was  not 
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one  of  the  regular  trains  mentioned  on  the  time  card,  but  was 
an  extra  train,  commonly  called  a  wild  train,  such  as  were  run 
by  special  orders  from  the  assistant  superintendent. 

At  4:37  A.  M.,  on  the  5th  of  August,  1873,  Briggs,  being 
at  Aurora  with  his  train,  received  an  order  saying:  "  Run  to 
Chicago  as  a  wild  train.  Keep  fifteen  minutes  behind  No. 
46  until  fog  rises."  No.  46,  mentioned  in  this  order,  was  a 
regular  freight  train  mentioned  on  the  time  card.  By  the 
card,  its  regular  time  to  leave  Aurora  was  3:15  A.  M.,  its  reg- 
lar  time  to  pass  Naperville  was  4  A.  M.,  and  its  regular  time 
to  pass  Downer's  Grove  was  4:35  A.  M.  It  is  nine  miles  from 
Aurora  to  Naperville,  and  seven  and  one-half  miles  from 
Naperville  to  Downer's  Grove. 

At  the  time  Briggs  received  this  order,  4:37  A.  M.,  No.  46 
was  standing  at  Aurora,  and  was  then  aa  hour  and  twenty-two 
minutes  behind  time,  and  started  from  Aurora  at  4:38,  an  hour 
and  twenty-three  minutes  behind  time.  By  the  printed  rules, 
a  freight  train  may,  when  behind  time,  make  up  lost  time,  but 
must  in  no  case  run  faster  than  one  mile  in  four  minutes,  and 
there  is  no  printed  rule  requiring  a  freight  train  to  run  faster 
than  is  called  for  by  its  card  time.  Briggs,  under  his  order 
to  keep  fifteen  minutes  behind  ]STo.  46,  had  the  right  to  assume 
that  No.  46  would  run  at  the  rate  of  its  card  time.  This 
would  have  brought  No.  46  to  Naperville  in  forty -five  minutes 
after  it  left  Aurora,  that  is  to  say  at  5:23,  and  Briggs,  of 
course,  should,  by  his  order,  have  reached  Naperville  at  5:38. 

On  the  card  was  a  passenger  train  due  at  Aurora  at  5 :12, 
and  at  Naperville  at  5:32,  and  at  Downer's  Grove  at  5:48. 
Briggs  had  the  right  to  infer  from  his  order  that  this  passen- 
ger train  was  behind  time  and  would  not  reach  Naperville 
until  after  5:38. 

It  is  true,  train  No.  46  had  the  right,  if  it  could,  to  make 
up  time  at  speed  not  exceeding  one  mile  in  four  minutes,  and 
if  it  made  this  maximum  speed  on  every  mile,  and  spent  no 
time  at  Naperville,  it  might  reach  Naperville  at  5:14,  and 
Downer's  at  5:43. 
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This  was  possible,  but  not  probable,  for  there  was  an  up- 
grade out  of  Aurora  liable  to  cause  a  delay  of  at  least  two 
minutes,  and  an  up-grade  going  east  out  of  Naperville,  which 
usually  caused  a  delay  of  from  three  to  six  minutes.  It  was 
not  at  all  probable  that  train  46  could  leave  Naperville  before 
5:16,  or  reach  Downer's  before  5:50  to  5:52,  and  she  could  not 
be  regarded  as  behind  her  time  under  her  order  if  she  had  left 
ISTaperville  at  5:23  and  reached  Downer's  at  5:58. 

It  must  be  remembered  that  Briggs  saw  No.  46  leave  Aurora 
at  4:38,  and  had  heard  nothing  from  that  train  since,  and  had 
no  knowledge  of  her  position,  except  what  he  was  bound  to 
take  notice  of  from  the  rules  and  the  time  card.  He  had  the 
right  to  assume,  unless  otherwise  informed,  that  No.  46  was 
making  her  card  time.  If  this  had  been  so,  No.  46  would 
have  left  Naperville  at  5 :23,  and  if  Briggs  kept  less  than  fif- 
teen minutes  behind  No.  46,  he  did  so  in  violation  of  orders. 
He,  therefore,  could  not  properly,  under  his  order  received  at 
Aurora,  leave  Naperville  Until  5 :38.  At  5 :30,  or  soon  there- 
after, while  at  Naperville,  he  received  another  order,  which 
ran  thus:     "Run  to  Downer's  Grove  ahead  of  No.  10." 

To  Briggs'  mind  this  order  in  no  manner  modified  his  order 
to  keep  fifteen  minutes  behind  No.  46.  He  had.  the  right  to 
assume  that  both  orders  could  be  obeyed.  This  last  order  did 
modify  the  printed  rule  which  required  him  „to  keep  off  the 
track  on  the  time  of  the  passenger  train  No.  10.  By  the  card, 
that  train  was  due  at  Naperville  at  5:32,  and  Briggs  had 
backed  in  on  a  side  track  at  that  station  to  let  No.  10  go  by. 
This  order  to  run  to  Downer's  Grove  ahead  of  No.  10  implied 
that  No.  10  was  behind,  and  so  far  behind  that  Briggs  could 
safely  proceed  to  Downer's,  without  violating  any  of  his 
orders,  or  any  of  the  rules,  except  those  relating  to  his  keep- 
ing out  of  the  way  of  No.  10.  He  had  the  right  to  assume  that 
this  required  no  especial  care,  for  his  order  indicated  none.  He 
had  the  right  to  assume  that  No.  46  had  passed  Naperville  at 
her  card  speed,  that  was  at  5 :23,  and  that,  hence,  in  the  exe- 
cution of  his  last  order,  he  should  leave  Naperville  at  5:38, 
and  reach  Downer's  Grove  at  6:13.     He  did  leave  Naperville 
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at  5 :3S,  according  to  the,  testimony  of  Dean,  the  engineer  of 
his  train,  and  was  run  into  by  No.  10  not  later  than  5:49,  at  a 
point  only  six  miles  from  Downer's  Grove,  and  at  a  time  when 
he  had  still  24  minutes  to  make  that  point.  Upon  this  view 
of  the  case,  he  was  not  behind  time  at  all  when  the  collision 
occurred. 

Let  us  now  suppose  that  it  was  the  duty  of  Briggs  to  assume 
that  No.  46,  being  behind  time,  would  make  up  lost  time  at 
the  utmost  speed  possible  under  the  rules.  This  would  be  at 
the  rate  of  one  mile  in  four  minutes,  remembering  the  delays 
incident  to  the  up-grades  in  starting  out  from  Aurora  and  from 
Naperville.  On  this  basis  No.  46  would  pass  Naperville  at 
5:16,  and  at  5:49  A.  M.  would  be  within  half  a  mile  of 
Downer's  Grove,  and  Briggs,  if  only  fifteen  minutes  behind 
No.  46,  would  be  three  and  three-fourths  miles  in  its  rear,  or 
four  and  one-fourth  miles  west  of  Downer's  Grove.  At  that 
moment  he  was  within  a  mile  and  three-fourths  of  that  point, 
or,  in  other  words,  he  was  seven  minutes  behind  the  utmost 
speed  which  could  have  been  attained  under  the  rules. 
The  printed  rules  allow  five  minutes  for  possible  variations  of 
watches,  and  common  sense  teaches  that  the  maximum  speed 
can  not  always  be  maintained.  Under  these  circumstances, 
as  to  the  finding  of  the  jury  acquitting  Briggs  of  any  consid- 
erable degree  of  negligence,  we  can  not  say  that  such  finding 
was  clearly  against  the  weight  of  the  evidence.  It  is  true, 
that  upon  certain  hypotheses,  embracing  some  of  these  facts, 
but  not  all  of  them,  certain  experts  say  that  it  was  his  duty  to 
have  protected  the  rear  of  his  train  by  torpedoes  and  other- 
wise. Under  all  the  circumstances  shown  by  the  proofs,  we 
do  not  think  it  was  clearly  shown  that  such  was  his  duty. 

It  is  conceded  that  the  operator  at  Naperville  did  all  his  duty. 

It  is  insisted  that  the  collision  was  caused  by  want  of  due 
care  on  the  part  of  Williams,  the  conductor  of  the  passenger 
train. 

He  was  behind  at  Naperville  thirteen  minutes.     He  had 

the  right  to  make  up  that  time  by  increased  speed,  unless 

ordered  to  do  otherwise.     He  knew  that  wild  trains  were  run 
8— 84th  III. 
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by  telegraph,  by  orders  from  the  main  office  at  Aurora,  and 
that  his  right  to  the  track  was  complete,  unless  otherwise  or- 
dered. He  received  no  order  on  the  subject.  He  did  hear 
the  operator  at  Naperville  say  that  "  Briggs  had  gone  ahead," 
and  that  (as  he  understood  the  words)  he  left  at  5 :23.  It  was 
then  5 :46.  Briggs,  by  this  information,  had  twenty-three  min- 
utes start.  Allowing  eight  minutes  for  the  first  half  mile,  and 
four  minutes  for  each  succeeding  mile,  Briggs  was  at  least  four 
and  one-fourth  miles  east  of  Naperville  when  No.  10  started. 
This,  under  the  surroundings,  the  conductor  of  No.  10  had  the 
right  to  assume,  and  at  5:49,  when  appellant  claims  the  colli- 
sion occurred,  Williams,  the  conductor  of  the  passenger  train, 
had  the  right  to  suppose  that  Briggs  was  at  least  five  miles  east 
ot  Naperville,  and  three  and  one-half  miles  east  of  the  place  of 
collision.  We  find  no  cause  to  disturb  the  verdict  upon  the 
ground  that  the  fault  was  that  of  Williams. 

We  think  the  evidence  warranted  the  jury  in  coming  to  the 
conclusion  that  necessary  prudence  in  such  matters  required 
that  Briggs'  train  should  not  have  been  sent  out  from  Naper- 
ville,  under  the  circumstances,  without  the  communication  of 
an  order  to  the  passenger  train  regulating  its  speed  so  as  to 
have  insured  safety  against  collision;  that  in  this  there  was 
negligence  on  the  part  of  the  company  in  not  having  a  rule 
requiring  such  an  order  in  such  exigency,  or  if  this  oe  a  proper 
matter  to  be  left  to  the  care  of  the  assistant  superintendent, 
in  such  case  it  was  want  of  prudence  on  the  part  of  the  assist- 
ant superintendent  to  order  Briggs  forward  from  Naperville, 
without  making  it  certain  that  the  passenger  train  had  an 
order,  in  some  mode,  restraining  its  speed  and  regulating  its 
movements,  so  as  to  guard,  with  certainty,  against  collision. 

It  was,  at  5:30  A.  M.,  known  at  the  office  of  the  assistant 
superintendent,  at  Aurora,  that  No.  46  had  left  Naperville  at 
5.16,  and  was  under  no  obligation  to  reach  Downer's  before 
5:51  A.  M. 

It  was  known  that  Briggs'  train  was  running  under  orders 
to  keep  fifteen  minutes  behind  No.  46,  and  therefore  could  not 
properly  reach  Downer's  before  six  minutes  after  six. 
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It  was  known  that  No.  10  was  at  Aurora,  eighteen  minutes 
behind  time,  with  full  right  to  the  road  and  the  right  to  make 
up  lost  time  without  limit  as  to  speed,  and  that  the  rate  of 
thirty-six  miles  an  hour  for  a  passenger  train,  under  such  cir- 
cumstances, was  not  unreasonable  or  unusual. 

It  was  known  at  the  Aurora  office  that,  under  these  circum- 
stances, to  permit  No.  10  to  reach  Downer's  before  six  minutes 
after  six  would  probably  bring  about  a  collision. 

Under  these  circumstances,  common  prudence  did  require 
that  it  should  be  made  certain  that  the  conductor  of  No.  10 
had,  before  he  left  Naperville,  an  order,  in  writing,  notifying 
him  of  the  condition  of  Briggs'  train  and  the  time  when  it 
left,  and  specially  directing  him  to  look  out  for  Briggs'  train 
and  restrain  the  speed  of  his  own  train. 

This  was  not  done.  A  verbal  message  was  telegraphed  to 
the  operator  at  Naperville  to  notify  conductor  of  No..  10,  "that 
Briggs  had  orders  to  go  to  Downer's  ahead  of  him,  on  his 
time."  This  message  was  verbally  given  to  the  conductor  of 
No.  10,  as  he  passed  Naperville,  and  as  he  understood  the 
operator,  he  was  informed  that  Briggs  left  Naperville  at  5 :23. 
He  was  told  there,  and  it  was  true,  that  there  were  "no  orders 
for  him." 

It  seems  more  than  probable  that  if  the  statement  of  the 
operator  had  been  properly  understood  by  the  conductor  of 
No.  10,  the  collision  would  have  been  avoided.  The  lia- 
bility of  mistakes  in  the  delivery  of  messages  by  telegraph 
was  known  to  the  company.  A  rule  was  in  force  requiring  all 
orders  to  be  repeated  back  to  the  main  office,  and  that  the 
repetition  should  be  approved  and  endorsed  "O.  K."  before  an 
order  should  be  acted  upon.  We  can  not  say  that  the  jury 
were  wrong  in  saying  that  a  failure  to  send  such  an  order,  in 
this  case,  was  culpable  negligence.  If  so,  the  negligence  cpn- 
sists  in  the  failure  of  the  company  to  make  a  rule  requiring 
this  in  such  cases,  or  the  negligence  was  that  of  the  assistant 
superintendent,  to  send  such  an  order  in  the  exercise  of  the 
discretion  left  in  his  hands  in  the  absence  of  such  a  rule. 
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But  it  is  insisted  that  the  assistant  superintendent  and  his 
assistants  in  his  office  are  co-employees  with  the  conductors 
in  the  business  of  running  the  trains,  and  hence,  under  the 
rule  that  the  employer  is  not  responsible  for  an  injury  to  an 
employee  resulting  from  the  negligence  of  a  co-employee  with 
the  party  injured,  and  in  the  same  line  of  business,  no  recov- 
ery can  be  had  in  this  case.  „ 

We  hold  that  this  rule  does  not  apply  to  this  case.  As  be- 
tween the  conductor  and  the  company,  the  assistant  superin- 
tendent, to  whose  orders  the  trains  are  all  subject,  is 
the  representative  of  the  corporation.  His  orders  to  the 
conductor  of  a  train  are,  essentially,  the  orders  of  the  em- 
ployer. This  rule  applies  as  well  to  all  orders  issued  by  his 
assistants  in  his  office,  and  issued  in  his  name.  These  orders 
were  all  signed  in  the  name  of  Chappell,  the  assistant  super- 
intendent. If  those  intrusted  by  him  with  the  management 
of  the  business  of  the  corporation,  by  orders  issued  in  his 
name,  neglect  to  issue  a  necessary  order,  that  is  his  neglect, 
and  the  negligence  of  the  corporation. 

It  is  insisted  that  the  court  below  erred  in  refusing  to  in- 
struct the  jury  that  the  orders  and  regulations  of  the  corpo- 
ration were  sufficient  to  protect  the  trains  in  question  from 
collision.  The  court  did  instruct,  that  the  rules  given  in  evi- 
dence were  "  reasonable  and  proper,"  but  left  the  question  of 
their  adequacy  or  sufficiency  to  the  jury. 

In  this,  we  think,  there  was  no  error.  Such  a  corporation 
has  the  lawful  right  to  make  reasonable  rules  for  the  conduct 
of  its  employees,  and  also  for  the  conduct  of  passengers. 
Whether  any  given  rule  be  reasonable,  and  therefore  within 
the  power  of  the  corporation,  or  whether  it  be  unreasonable, 
and  therefore  ultra  vires,  is  a  question  of  law  for  the  courts,  j 
But  ^whether  such  rules  are  adequate  for  the  safety  of  the  man-! 
agement  of  trains,  is  a  question  of  fact,  and  was  properly  left, 
to  the  jury.  f 

The  judgment  of  the  court  below  must  be  affirmed.  \ 

Judgment  affirmed. 
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William  W.  Wade 

v. 

James  H.    Bunn. 

1.  Estoppel — representations  inducing  a  purchase.  Where  a  former 
owner  of  lots,  who  executed  a  deed  for  the  same,  leaving  a  blank  for  the 
grantee's  name,  when  applied  to  for  information  as  to  the  title,  by  a  party 
about.to  purchase  the  same  of  one  whose  name  had  been  inserted  in  the 
deed,  disclaimed  any  title  in  himself,  and  stated  that  the  grantee  was  the 
owner,  and  upon  this  assurance  the  purchase  was  made:  Held,  that  these 
facts  constituted  a  complete  estoppel  in  equity  on  the  original  owner,  and 
that  he  could  not  afterwards  claim  title. 

2.  Chancery— es tablishing  title  by  estoppel.  A  court  of  equity  has  juris- 
diction to  establish  a  title  to  real  estate  by  estoppel  against  a  former  owner, 
who,  by  his  acts  and  representations,  has  induced  another  to  purchase  from 
his  grantee  under  a  void  deed. 

3.  Same — ancillary  jurisdiction.  If  a  court  of  equity  acquires  jurisdic- 
tion for  any  purpose,  and  has  all  the  parties  in  interest  before  it,  it  may  pro- 
ceed and  do  complete  justice  to  all  parties,  and  render  a  decree  that  will 
carry  into  effect  the  rights  of  the  parties. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  McCulloch,  Stevens  &  Wilson,  for  the  plaintiff 
in  error. 

Messrs.  Starr  &  Wead,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  in  the  year  1860,  plaintiff  in  error  was  the 
owner  of  three  lots  in  Oakland  Park,  in  the  county  of  Peoria; 
in  this  State;  that  in  a  trade  for  a  patent  right  for  a  corn 
planter,  he  attempted  to  convey  them  to  one  Smith,  and  in 
doing  so,  with  his  wife,  executed  and  acknowledged  a  deed 
regular  in  all  its  parts,  except  a  blank  was  left  to  fill  in  the 
name  of  a  grantee.  The  patent  right  belonged  to  Smith,  who 
employed  one  Denton  to  sell  the  patent,  and  it  was  through 
him  that  plaintiff  in  error  became  the  purchaser.    On  a  division 
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of  the  proceeds  of  the  sale  between  Smith  and  Denton,  the  lots 
fell  to  the  latter,  and  he  subsequently  sold  the  lots  to  one 
Reeves,  and  filled  his  name  in  the  deed  as  grantee;  but  Reeves 
becoming  dissatisfied  with  the  trade,  Denton  took  them  back, 
and  restored  the  consideration  Reeves  had  paid  him,  and  then 
erased  Reeves'  name  from  the  deed,  and  inserted  his  own. 
Afterwards,  Denton  sold  and  conveyed  the  property  to  one 
Coffey,  who  likewise  sold  and  conveyed  the  lots  to  defendant 
in  error,  who  subsequently  brought  ejectment  against  plarintiff 
in  error  to  recover  the  lots.  But  on  the  trial,  when  he  intro- 
duced the  deed  purporting  to  be  from  plaintiff  in  error  to 
Denton,  and  it  appearing  that  it  was  executed  before  any 
grantee's  name  was  inserted,  and  Denton's  had  been  after- 
wards written  in  it,  the  deed  was  rejected,  and  defendant 
in  error  failed  in  his  action.  He,  thereupon,  filed  this  bill  to 
establish  his  title  and  to  obtain  possession  of  the  lots.  On  a 
hearing,  the  court  below  granted  the  relief  prayed,  and  defend- 
ant prosecutes  error  to  reverse  the  decree. 

Whilst  the  evidence  is  somewhat  conflicting,  we  are  of  opin- 
ion that  it  is  established  that  plaintiff  in  error  is  shown  to  have 
been  estopped  from  asserting  title  or  denying  the  title  of  de- 
fendant in  error.  It  appears  that  defendant  went  to  him  to 
learn  the  situation  of  the  property,  when  he  showed  defendant 
in  error  the  corners,  and  at  that  time  stated  he  had  no  claim 
to  the  property  but  a  tax  title.  Plaintiff  in  error  afterwards 
admitted  to  defendant  in  error  that  he  had  no  tax  title.  He 
also  stated  that  Coffey  claimed  under  Denton,  and  was  the 
owner.  This,  in  part,  is  contradicted  by  plaintiff  in  error,  but 
he  admits  he  had  conversations  with  defendant  in  error. 

We,  however,  are  of  opinion  that  this  testimony  of  defend- 
ant in  error  is  true.  Plaintiff  in  error  made,  substantially,  the 
same  statements  to  Comstock  and  Coffey.  He  said  to  the  lat- 
ter, that  he  had  sold  the  lots  to  Denton,  and  had  tried  to  buy 
them  back.  Coffey  testified  that  he  talked  with  plaintiff  in 
error  both  before  and  after  he  purchased  the  lots  of  Denton, 
when  he  said  he  had  no  claim  on  the  lots.     Denton  testified 
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that  plaintiff  in  error  went  to  Pekin  a  number  of  times,  three 
or  four  years  after  he  purchased  the  lots,  to  buy  them  back. 

Plaintiff  in  error  also  admits,  in  his  testimony,  that  he  made 
the  deed,  and  thought,  at  the  time,  that  he  received  a  full  con- 
sideration for  them,  but  says  the  patent  right  turned  out  to  be 
worthless.  But  it  was  shown  in  evidence,  that  he  had  said  to 
one  or  two  persons  that  he  got  out  of  it  with  some  profit.  He 
also  states,  that  he  contracted  with  Denton  to  repurchase  the 
lots,  but  he  failed  to  consummate  the  sale.  He  denies  the  fact 
that  Denton  had  anything  to  do  with  his  trade  for  the  patent 
right,  except  to  encourage  him  to  purchase,  whilst  Denton  tes- 
tifies that  he  made  the  sale  to  him. 

Plaintiff  in  error  seems  to  have  been  contradicted  by  each 
of  the  other  witnesses  in  material  facts,  whilst  defendant  in 
error  is  only  contradicted  by  plaintiff  in  error;  hence  the 
chancellor  was  fully  justified  in  giving  weight  to  the  testimony 
of  defendant  in  error  rather  than  to  that  of  plaintiff  in  error. 

Again,  if  plaintiff'  in  error  made  such  statements  to  Coffey 
and  Comstock,  it  is  but  reasonable  to  suppose  he  would  make 
similar  ones  to  defendant  in  error.  Their  evidence,  indirectly, 
strongly  supports  his  testimony,  and  being  regarded  as  true, 
is  it  sufficient  to  support  the  decree?  Plaintiff  in  error  claims 
it  is  not,  whilst  defendant  in  error  claims  it  estops  plaintiff 
in  error  from  asserting  title  in  himself,  and  from  denying  his 
title. 

Defendant  in  error  swears  he  fully  relied  on  the  statements 
of  plaintiff  in  error  in  purchasing,  and  would  not  had  it  not 
been  for  his  statements,  or  if  he  had  known  he  claimed  title. 
Now,  here  were  representations  that  induced  defendant  in  error 
to  purchase.  Had  plaintiff  in  error  not  made  them,  defendant 
in  error  would  not  have  bought.  The  representations  must 
have  been  made  with  a  full  knowledge  of  the  facts.  ]STo  one 
could  have  known  them  better  than  plaintiff  in  error,  and  de- 
fendant in  error  was  ignorant  of  the  true  state  of  the  facts,  and 
was  diligently  and  in  good  faith  endeavoring  to  learn  them. 
He  repeatedly  went  to  the  proper  source  for  the  purpose,  and 
if  be  failed  it  was  the  fault  of  plaintiff  in  error.     Plaintiff  in 
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error  was  informed  that  defendant  in  error  expected  to  act  on 
the  information  which  he  should  receive,  and  was  induced  by 
the  statements  of  plaintiff  in  error  to  act  upon  them,  and  make 
the  purchase;  and  to  permit  them  now  to  be  contradicted  and 
overcome  would  work  great  fraud  and  injustice  to  defendant 
in  error.  We  have  no  hesitation  in  saying  that  these  facts 
constitute  a  complete  estoppel  in  pais — such  an  estoppel  as 
should  effectually  preclude  plaintiff  in  error  from  showing 
that  his  statements  were  not  true. 

The  bar  of  the  Statute  of  Limitations  was  not  established. 
Plaintiff  in  error  read  no  deed  in  evidence  showing  color  of 
title.  He  did  not  prove  payment  of  taxes  for  seven  consecu- 
tive years,  either  under  claim  and  color  of  title  or  otherwise. 
He  simply  showed  possession  for  that  period,  and  more,  after 
he  executed  the  blank  deed.  But  it  surely  will  not  be  con- 
tended that  this  proof  can  be  regarded  as  establishing  the  bar 
of  the  statute. 

It  is  contended  that  the  court  should  have,  by  its  decree, 
done  no  more  than  restrain  plaintiff  in  error  from  objecting  to 
the  sufficiency  of  the  deed  in  a  suit  at  law,  leaving  the  parties 
to  litigate  all  other  questions  in  that  forum.  It  is  only  neces- 
sary to  say,  in  answer  to  that  position,  that  it  is  one  of  the 
oldest  and  most  familiar  rules  in  chancery  practice,  that  when 
a  court  of  equity  acquires  jurisdiction  for  one  purpose,  and  has 
all  parties  in  interest  before  it,  the  chancellor  will  proceed  to 
do  complete  justice  to  all  parties.  Here,  the  court  had  juris- 
diction to  establish  the  estoppel,  and  having  all  parties  in  in- 
terest before  it,  there  was  ample  power  to  proceed  and  settle 
the  rights  of  parties,  and  to  render  a  decree  that  would  carry 
them  into  effect,  which  has  been  properly  done  by  this  decree. 

Perceiving  no  error  in  the  decree,  it  must  be  affirmed. 

Decree  affirmed. 
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John  B.  Gerard 

v. 
Antoine  Gateau. 

1.  Partnership  —  grounds  for  dissolving.  The  fact  that  one  partner 
put  property  into  the  firm  as  capital,  at  a  sum  greatly  in  excess  of  its  real 
value,  affords  no  ground  for  cancelling  the  partnership  contract.  The  equi- 
ties arising  from  this  matter  can  be  adjusted  on  the  dissolution  and  final 
settlement  of  the  partnership. 

2.  Same — misconduct  as  a  cause  for  dissolution.  A  court  of  equity  will 
not  dissolve  a  partnership  for  every  act  of  misconduct  on  the  part  of  one 
partner.  To  justify  a  dissolution  a  strong  case  must  be  made.  It  will  not 
be  decreed  for  trifling  causes  or  temporary  grievances  involving  no  perma- 
nent mischief.  A  want  of  courtesy  to  some  customers  of  the  firm,  working 
no  serious  injury,  is  not  a  sufficient  cause. 

3.  Same — hostile  relations  as  a  ground  of  dissolution.  To  justify  the 
dissolution  of  a  partnership,  on  the  ground  of  unfriendly  relations  between 
the  partners,  it  must  be  at  the  instance  of  the  party  who  is  not  himself  at 
fault,  and  the  estrangement  must  be  such  as  to  prevent  the  successful  man- 
agement of  the  business.  The  author  of  the  ill-feeling  can  not  make  the 
relation  he  has  induced  the  ground  of  a  dissolution. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
"W.  W.  Farwell,  Judge,  presiding. 

Mr.  Emery  A.  Storrs,  for  the  appellant. 

Mr.  Geo.  W.  Cass,  Mr.  E.  Biddle  Koberts,  and  Mr.  E. 
Harvey,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  copartnership  between  the  parties  to  this  litigation  was 
for  the  manufacture  and  sale  of  zinc  roofing  and  zinc  and  other 
metal  ornamental  work.  It  was  formed  in  January,  1872,  and 
was  to  continue  through  a  period  of  ten  years.  Although 
equal  partners,  the  capital  put  in  was  not  equal.  Complain- 
ant put  in  $12,000  in  cash,  and  defendant  was  the  owner  of 
plaster  of  paris  dies  which  would  be  needed  in  the  business 
of  the  firm,  and  which  were  rated  to  him  as  capital  at  $3500. 
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It  was  stipulated  the  firm  was  to  pay  interest  on  the  excess  of 
capital  put  in  by  complainant,  and  it  was  secured  to  him  upon 
the  stock  of  the  firm.  In  the  articles  of  copartnership  it  was 
provided  what  causes  should  operate  as  a  dissolution:  First, 
death  of  either  party,  and  second,  "  incapacity,  embezzlement 
or  gross  neglect  or  misconduct  of  either  party."  On  account 
of  the  latter  causes  either  party  could  have  the  firm  dissolved 
by  giving  thirty  days  notice  to  the  other  party,  of  such  inten- 
tion, stating  in  such  notice  his  grounds  and  reasons  for  so 
doing.  After  the  lapse  of  a  little  over  two  years  complainant 
filed  this  bill  for  a  dissolution  of  the  copartnership,  for  an  ac- 
count and  for  an  injunction  restraining  defendant  from  inter- 
fering with  the  affairs  of  the  company.  ~No  notice  was  given 
of  his  intention,  as  provided  in  the  copartnership  articles,  to 
ask  a  dissolution,  but,  without  regard  to  the  agreement,  com- 
plainant invokes  the  general  powers  of  a  court  of  chancery. 

It  is  not  set  forth  in  the  bill,  that  defendant  is  wanting  in 
capacity,  or  that  he  has  been  guilty  of  embezzlement  or  any 
other  act  affecting  his  integrity  of  character.  Among  the 
causes  alleged  for  a  dissolution  of  the  copartnership,  is,  the 
plaster  of  paris  dies,  formerly  owned  by  defendant,  were  put 
in  as  capital  at  a  sum  greatly  in  excess  of  the  real  value.  Con- 
ceding the  fact,  we  do  not  understand  it  would  constitute  any 
ground  for  cancelling  the  partnership  contract.  On  the  disso- 
lution of  the  copartnership,  by  lapse  of  time  or  otherwise,  the 
equities  between  the  parties,  arising  out  of  this  cause,  could  be 
adjusted.  But  upon  the  principal  fact,  as  to  the  value  of  the 
dies,  the  evidence  is  quite  conflicting,  and  if  trying  the  case 
as  an  original  question,  we  would  be  at  a  loss  to  determine 
with  which  party  is  a  preponderance  of  the  testimony.  Cer- 
tainly there  is  no  decided  preponderance  in  favor  of  com- 
plainant. 

With  regard  to  the  overcharge  on  the  work  for  Oxley  &  Co. 
for  work  done  under  a  special  contract  for  that  company,  it  is 
hardly  of  sufficient  importance  to  deserve  much  considera- 
tion. It  was  ornamental  work  of  elaborate  design,  to  be  used 
on  the  State  House,  and  as  to  the  actual  cost  of  the  material 
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and  labor,  persons  skilled  in  that  department  of  labor  differ 
widely  in  their  estimates.  It  may  or  it  may  not  have  been  an 
overcharge.  There  is  nothing  that  shows  defendant  acted  cor- 
ruptly in  the  matter.  The  differences  in  regard  to  the  price 
charged  were  afterwards  adjusted  with  the  parties  in  interest, 
and  no  harm  came  to  complainant. 

Another  cause  o£  complaint  is,  the  prosperity  of  the  firm 
was  impaired  by  the  personal  bearing  of  defendant  towards 
customers.  If  the  inventory  taken  of  the  assets  of  the  firm 
is  any  where  near  correct,  it  can  not  be  the  prosperity  of  the 
concern  was  in  any  great  degree  affected  by  the  conduct  of  de- 
fendant, whatever  it  may  have  been.  An  unusual  measure  of 
success  seems  to  have  attended  their  affairs.  In  the  brief 
period  the  firm  had  been  doing  business,  according  to  the  tes- 
timony, the  assets  of  the  company  had  more  than  doubled, 
without  contracting  any  considerable  amount  of  indebted- 
ness. 

The  charge  is,  defendant  had  an  irascible  temper,  was  inso- 
lent in  his  deportment,  or,  as  one  of  the  witnesses  expresses 
it,  was  "  high  and  mighty  with  customers."  Evidence  intro- 
duced shows,  that  while  defendant  was  disagreeable,  and  per- 
haps wanting  in  courtesy  to  some,  with  others  he  was  always 
pleasant  and  affable.  It  is  shown  that  for  some  time  before 
and  after  the  formation  of  the  copartnership,  the  social  rela- 
tions of  the  partners  were  of  the  most  friendly  character. 
The  causes  that  interrupted  those  relations  were  not  more 
serious  in  their  nature  than  the  annoyances  that  often  attend 
the  transaction  of  any  business.  "We  find  no  well  considered 
case  going  to  the  extent  that  such  defect  as  indicated  in  the 
character  of  one  partner,  would  justify  a  dissolution  of  the 
copartnership  contract.  Should  such  a  rule  be  adopted  it  is 
apprehended,  on  account  of  the  infirmities  of  character,  no 
,  association  of  persons  for  the  transaction  of  business  would 
endure  for  any  great  length  of  time. 

As  was  said  by  this  court  in  Cash  v.  Eamshaw,  66  111.  402, 
it  is  not  for  every  act  of  misconduct  on  the  part  of  one  part- 
ner, a  court  of  equity,  at  the  instance  of  another,  will  dissolve 
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the  partnership  and  close  up  the  affairs  of  the  company.  The 
court  will  require  a  strong  case  to  be  made,  and  it  is  laid  down 
as  a  general  principle,  a  court  of  equity  has  no  jurisdiction  to 
declare  a  separation  between  partners  for  trifling  causes  or  tem- 
porary grievances,  involving  no  permanent  mischiefs.  That 
defendant's  conduct  towards  some  of  the  customers  of  the 
firm  is  subject  to  severe  criticism,  admits  of  no  doubt,  but 
that  it  worked  any  permanent  mischief  to  the  partnership  in- 
terests, is  not  established  by  any  evidence  4n  the  case. 

The  debatable  point  in  the  case  is,  as  to  the  personal  rela- 
tions between  the  partners,  and  whether  the  hostile  relations 
existing  are  justly  attributable  to  the  unreasonable  conduct  of 
defendant.  This  is  always  a  difficult  question,  and  cases  differ 
so  essentially  in  their  constituent  elements,  that  we  find  no 
accurate  and  distinct  definitions  on  this  branch  of  the  law. 
That  such  embittered  relations  may  exist  as  would  render  it 
impracticable  to  conduct  the  business,  and  justify  a  decree  dis- 
solving the  partnership,  admits  of  no  discussion,  on  principle 
as  well  as  upon  authority.  Permanent  mischiefs  would  be 
the  result,  that  could  only  be  avoided  by  a  severance  of  the 
partnership  relations.  But  that  is  not  the  case  here.  Under 
the  copartnership  articles  defendant  had  the  principal  control 
of  the  affairs  of  the  company.  Complainant  was  not  obliga- 
ted to  give  any  more  personal  attention  to  the  business  than 
he  chose  to  bestow.  Defendant  was  a  skilled  workman  in  their 
business,  and  complainant  was  not.  This  fact  was  well  under- 
stood and  canvassed  before  the  partnership  was  formed. 
Although  the  social  relations  between  the  partners  were  not 
what  they  ought  to  have  been,  it  is  not  perceived  how  the  ex- 
isting ill-feeling  could  seriously  impair  the  prosperity  or 
interfere  with  the  management  of  the  firm  affairs.  By  posi- 
tive agreement  the  business  was  under  the  principal  control  of 
defendant,  and,  notwithstanding  the  want  of  cordiality,  it 
might  be  carried  on  with  equal  success.  • 

In  all  the  cases  we  have  examined,  where  the  partnership 
has  been  dissolved  on  account  of  the  unfriendly  relations  be- 
tween the  partners,  it  has  generally  been  at  the  instance  of  a 
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party  who  was  not  himself  at  fault,  and  where  the  estrange- 
ment was  such  as  would  prevent  the  successful  management 
of  the  business.  A  party  who  is  the  author  of  the  ill-feeling 
between  himself  and  partners  ought  not  to  be  permitted  to 
make  the  relation  he  has  induced,  the  ground  of  a  dissolution 
of  the  partnership.  His  conduct  may  have  been  taken  with  a 
view  to  that  very  result,  and  it  would  be  inequitable  to  allow 
him  advantage  from  his  own  wrongful  acts.  It  would  allow 
one  partner,  at  his  election,  to  put  an  end  to  his  own  deliber- 
ate contract,  when  the  other  had  been  guilty  of  no  wrongful 
act  or  omission  of  duty.  The  results  flowing  from  the  prema- 
ture dissolution  of  a  partnership  might  be  most  disastrous  to 
a  partner  who  had  embarked  his  capital  in  the  enterprise. 

Complainant's  conduct  in  relation  to  the  affairs  of  the  com- 
pany is  not  altogether  blameless,  and  it  may  be,  defendant's 
conduct,  to  which  exceptions  are  taken,  was  induced,  in  some 
measure,  by  his  own  action.  Principally,  it  seems,  the  ill- 
feeling  between  the  partners  was  engendered  by  the  employ* 
ment  of  a  nephew  of  complainant  as  a  traveling  salesman  for 
the  house.  It  was  done  against  the  wishes  of  defendant,  and 
proved,  as  he  anticipated,  unprofitable.  This  young  man  had 
before  been  discharged  from  the  service  of  the  firm  on  account 
of  his  incapacity,  and  the  last  employment  seems  to  have  been 
because  complainant  became  responsible  for  his  successful 
management.  A  loss  ensued,  and  it  was  in  regard  to  the 
salary  and  traveling  expenses  of  this  salesman  the  parties  dis- 
agreed. Evidence  offered  tends  to  show  complainant  was  in 
the  wrong;  but  however  that  may  have  been,  it  ought  not  to 
have  affected,  permanently,  the  social  relations  of  the  partners. 

We  have  given  this  case  a  most  careful  consideration,  and 
we  can  see  nothing  that  would  prevent,  among  reasonable  men, 
a  harmonious  co-operation  between  the  partners,  so  far  as  any 
is  necessary  to  a  profitable  prosecution  of  the  common  business 
of  the  firm,  and  hence,  no  reason  is  perceived  for  dissolving 
the  partnership. 

The  decree  dismissing  the  bill  and  dissolving  the  injunction 

will  be  affirmed.  -n  ~ 

Decree  affirmed. 
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The  Wesley  City  Coal  Company 

v. 
Ann  Healer. 

1.  Mines  and  miners — liability  of  owners  for  death  caused  by  want  of 
second  escapement.  Where  a  coal  company  had  opened  three  coal  mines, 
the  first  some  seventy  feet  below  the  surface,  the  second  some  sixty-five  feet 
below  the  first,  and  the  third  one  hundred  and  twenty  feet  below  the  second, 
and,  though  the  same  had  been  in  operation  for  about  two  years,  there  was  no 
second  escapement  constructed  to  the  second  and  third  mines,  and,  while 
employing  more  than  fifteen  laborers  in  the  second  mine,  a  fire  occurred  in 
the  main  shaft,  filling  the  latter  mine  with  smoke,  and  the  miners,  in  the 
alarm  and  confusion  consequent  on  the  alarm,  rushed  to  the  shaft,  and  one 
fell  down  the  shaft  into  the  third  mine  and  was  killed,  it  was  held,  that  the 
company  was  liable,  in  an  action,  to  his  widow  for  his  death,  even  though 
the  fire  was  purely  accidental,  for  the  neglect  to  have  a  second  means  of 
escape. 

2.  Same— party  not  responsible  for  negligence  caused  by  alarm.  A  party 
giving  another  a  reasonable  cause  for  alarm  can  not  complain  that  the  per- 
son  so  alarmed  has  not  exercised  cool  presence  of  mind,  and  thereby  find 
protection  from  responsibility  for  damages  resulting  from  the  alarm,  when 
he  is  guilty  of  negligence  or  violation  of  law  contributing  to  the  injury. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Messrs.  Cohrs  &  Rider,  for  the  appellant. 

Messrs.  Puterbaugh,  Lee  &  Quinn,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

There  came  into  force,  on  the  1st  day  of  July,  1872,  a  stat- 
ute of  the  State  of  Illinois,  by  which,  among  other  things,  it 
was  enacted  that,  "  In  all  coal  mines  *  *  *  in  operation 
prior  to  the  1st  day  of  July,  1872,  which  are  worked  by  or 
through  a  shaft,  *  *  *  in  which  more  than  fifteen  miners 
are  employed,  if  there  is  not  already  *  *  *  a  communi- 
cation between  *  *  *  said  coal  mine  and  some  other  con- 
tiguous mine,  there  shall  be  an  escapement  shaft,  making  at 
least  two  distinct  means  of  ingress  and  egress  for  all  persons 
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*  *  *  permitted  to  work  in  such  coal  mine.  *  ••  *  * 
Such  escapement  shaft,  or  other  communication  with  a  contig- 
uous mine  as  aforesaid,  shall  be  constructed  in  connection  with 
every  vein  or  stratum  of  coal  worked  in  snch  coal  mines;  and 
the  time  to  be  allowed  for  such  construction  shall  be  one  year 
for  each  one  hundred  feet  in  depth  of  such  escapement  shaft 
so  to  be  constructed,  or  fractional  part  thereof.  *  *  * 
For  any  injury  to  person  or  property  occasioned  by  any  wilful 
violations  of  this  act,  or  wilful  failure  to  comply  with  any  of 
its  provisions,  a  right  of  action  shall  accrue  to  the  party  in- 
jured, for  any  direct  damages  sustained  thereby;  and  in  case 
of  loss  of  life  by  reason  of  such  wilful  violation,  or  wilful  fail- 
ure as  aforesaid,  a  right  of  action  shall  accrue  to  the  widow 
of  the  person  so  killed,  *  *  *  for  a  like  recovery  of  dam- 
ages for  the  injuries  sustained  by  reason  of  such  loss  of  life." 

The  appellant,  in  November,  1874,  was  the  owner  of  mines 
called  the  Hope  Mines.  These  mines,  before  July,  1872,  were 
in  operation,  and  consisted  of  one  main  perpendicular  shaft 
communicating  with  three  several  veins  of  coal,  the  first  some 
seventy  feet  below  the  surface  of  the  earth,  the  second  some 
sixty -five  to  seventy  feet  lower  than  the  first  vein,  and  the  third 
some  one  hundred  and  twenty  feet  lower  than  the  second  vein. 

In  November,  1874,  the  appellant  was  not  working  the  first 
or  upper  vein,  but  was  working  both  the  second  and  third  veins. 
There  was  an  escapement  shaft  which  had  been  sunk  to  the  first 
vein,  and  which,  by  the  excavations  on  that  plane,  communicated 
with  the  main  shaft.  There  was  no  escapement  shaft  from 
either  the  second  or  third  vein,  and  there  was  no  communication 
from  either  of  these  veins,  connecting  with  any  contiguous  mine 
or  mines,  and  there  never  had  been.  The  only  mode  of  ingress 
and  egress  to  or  from  the  second  and  third  veins  was  by  way  of 
the  main  shaft.  The  second  vein  was  less  than  two  hundred 
feet  below  the  surface  of  the  earth,  and  more  than  two  years 
had  elapsed  since  the  statute  came  into  force. 

In  November,  1874,  notwithstanding  the  want  of  the  re- 
quired second  mode  of  ingress  and  egress  required  by  the 
statute,  the  appellant  was  working,  in  the  second  vein,  more 
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than  fifteen  men,  in  direct  violation  of  the  statute.  Appellant 
was,  at  the  same  time,  working  a  number  of  men  in  the  third 
vein. 

In  this  condition  of  affairs,  some  combustible  material  in 
connection  with  the  "  up-cast  "  (or  flue  provided  to  conduct 
the  smoke  from  the  furnace  operated  for  ventilation)  took  fire, 
and  by  reason  of  the  burning,  a  quantity  of  smoke  was  pro- 
duced, and  thrown  into  the  main  shaft  above  the  second  vein. 
The  devices  for  ventilation  were  such  that,  by  the  currents  of 
air,  this  smoke  was  carried  (besides  to  other  places)  down  the 
main  shaft,  and  through  some  of  the  passages  and  chambers 
of  the  second  vein,  causing  great  alarm  among  the  miners,  and 
darkening  the  passages.  The  miners,  generally,  rushed  to  the 
main  shaft,  that  being  the  only  possible  avenue  of  escape. 

The  husband  of  appellee,  at  that  time,  was  a  laborer  in  the 
second  vein.  The  evidence  tends  to  show,  that  he,  among 
others,  rushed  towards  the  main  shaft,  in  the  midst  of  the 
general  alarm,  and  that,  by  reason  of  the  darkness,  or  from  some 
other  cause  incident  to  the  affair,  he  fell  down  the  main  shaft 
to  the  bottom  of  the  third  vein  and  thus  lost  his  life. 

This  is  an  action,  brought  under  that  statute,  by  the  widow 
of  the  deceased. 

Appellant  insists  that  the  fire  in  the  "up-east"  was  not  the 
result  of  any  fault  of  the  company,  and  without  fault  in  this 
respect,  appellant  can  not  be  charged  with  the  consequences 
of  the  fire. 

This  position  is  not  tenable.  The  evidence  as  to  whether 
the  fire  was  purely  accidental,  or  the  result  of  improvidence 
on  the  part  of  appellant,  is  contradictory,  and  does  not  clearly 
settle  that  question.  But,  assuming  that  the  fire  was  purely 
accidental,  and  not  the  result  of  any  fault  on  the  part  of  ap- 
pellant, still,  upon  the  conceded  facts  of  the  case,  the  appellant 
is  plainly  liable. 

The  statute  was  intended  to  provide  against  just  such  un- 
avoidable accidents  in  mines,  by  which  many  valuable  lives 
had  been  lost.  The  company  confessedly  had  failed  to  con- 
struct the  escapement  shaft  required  by  the  statute,  and,  con- 
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fessedly,  with  a  full  knowledge  of  the  want  of  any  second 
mode  of  escape  from  that  vein,  continued  to  work  more  than 
fifteen  men  in  that  vein.  This  renders  the  appellant  liable  for 
all  direct  damages  sustained  by  reason  of  the  want  of  this 
second  mode  of  escape.  The  only  remaining  question  is, 
whether  the  death  of  appellee's  husband  can  properly  be  said 
to  be  one  of  the  direct  consequences  of  the  want  of  an  addi- 
tional escapement  shaft.  The  jury  have  found,  from  the  evi- 
dence, that  it  was  one  of  the  direct  consequences,  and  we  think 
the  evidence  in  this  regard  fully  authorized  that  finding. 

It  is  said,  there  was  no  real  danger;  that  the  fire  was  readily 
extinguished,  and  had  the  men  staid  at  their  work,  they  would 
have  suffered  no  harm.  All  this  is  very  true.  That,  however, 
is  not  the  hinge  on  which  this  question  turns.  It  is  equally 
true  that  men  of  ordinary  prudence,  with  a  full  knowledge 
that  there  was  but  one  mode  of  escape  from  the  mine,  hearing 
a  cry  of  fire,  finding  the  mine  filling  with  smoke,  and  that 
from  a  fire  burning  in  the  main  shaft,  at  a  point  above  them 
and ,  past  which  they  must  be  carried,  if  they  escape  at  all, 
would,  ordinarily,  be  very  much  alarmed,  and,  in  most  cases, 
lose  their  ordinary  presence  of  mind.  The  natural  conse- 
quence of  such  a  combination  of  facts  would  be  a  rush  of  the 
men  for  the  carriage  at  the  main  shaft;  and,  in  the  smoke  and 
darkness,  another  very  probable  consequence  would  be  that  some 
one  or  more  of  these  men,  in  this  confusion,  would,  by  some 
misstep,  or  the  jostle  of  a  companion,  lose  his  footing  and  fall 
down  this  shaft. 

Had  there  be*en  a  second  mode  of  escape,  no  such  cause  of 
alarm  would  have  existed.  Men  of  ordinary  prudence  would 
have  felt  safe,  and  been  left  to  exercise  their  caution  in  avoiding 
accidents  on  their  way  to  a  sure  mode  of  escape.  It  has  long 
been  settled,  that  a  party  having  given  another  reasonable 
cause  for  alarm  can  not  complain  that  the  person  so  alarmed 
has  not  exercised  cool  presence  of  mind,  and  thereby  find  pro- 
tection from  responsibility  from  damages  resulting  from  the 
alarm. 

The  jury,  under  the  circumstances,  may  well  have  found 
9— 84th  III. 
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that  the  death  was  the  direct  result  of  the  alarm;  and  that 
the  alarm  or  fright  resulted  directly  from  the  want  of  a  second 
mode  of  escape. 

The  law  of  the  case  seems  to  have  been  correctly  stated  in 
the  instructions. 

We  find  no  sufficient  ground  to  disturb  the  verdict  or  judg- 
ment. 

Judgment  affirmed. 


E.  S.  Fowler  et  ah 


William  C.  Deakman. 

1.  Contract — architect's  certificate,  when  necessary  before  suit.  "Where 
the  parties  to  a  contract  for  labor  in  cutting  stone  make  an  architect  umpire, 
to  settle  all  disputes,  and  agree  that  his  decision  shall  be  final,  and  agree 
for  the  payment  for  extra  work,  provided  the  architect  shall  certify  to  the 
amount  due,  they  will  be  bound  by  the  agreement,  and  unless  the  architect 
acts  in  bad  faith,  refuses  to  act,  or  is  prevented  by  some  unforeseen  or  un- 
controllable cause,  no  action  can  be  maintained  for  extra  work  without  his 
certificate.    But  if  he  refuses  to  decide,  suit  may  be  brought. 

2.  Same — bad  faith  and  collusion,  when  alleged,  must  be  proved.  Where 
a  contract  provides  that  no  payment  for  extra  work  shall  be  made  except 
upon  the  certificate  of  the  architect,  who  is  made  an  umpire,  and  the  work- 
man sues  without  such  certificate,  alleging  bad  faith  and  collusion  between 
the  architect  and  the  defendant,  the  bad  faith  and  collusion  must  be  proved 
before  the  plaintiff  can  recover,  unless  the  common  counts  are  also  filed. 

3.  Same — time  of  performance.  Where  no  time  is  specified  in  a  written 
agreement  in  which  work  on  a  building  shall  be  completed,  the  law  will 
imply  that  it  is  to  be  done  within  a  reasonable  time. 

4.  Pleading  and  evidence  —  recovery  under  common  counts.  Where  a 
party  has  fully  performed  his  part  of  a  written  contract,  and  nothing  re- 
mains to  be  done  but  for  the  other  party  to  pay  the  money  due  therefor,  a 
recoveiy  may  be  had  under  the  common  counts,  and  the  plaintiff,  under  such 
counts,  may  make  any  proof  showing  his  right  to  recover. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
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Mr.  J.  R.  Doolittle,  and  Mr.  J.  R.  Doolittle,  Jr.,  for  the 
appellants. 

Mr.  John  Woodbridge,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  brought  assumpsit  in  the  circuit  court  of  Cook 
county,  against  appellants,  to  recover  for  cutting  and  setting 
stone  in  the  front  of  Superior  Block,  on  Clark  street,  in  the 
city  of  Chicago.  There  were  counts  on  the  written  agreement 
of  the  parties,  under  which  the  work  was  done,  to  recover  a 
balance  claimed  to  be  due.     The  common  counts  were  added. 

The  contract,  amongst  other  things,  provides:  "  That  the 
work  shall  be  done  in  accordance  with  plans  and  specifications 
referred  to  therein;  that  the  architect,  W.  W.  Boyington,  shall 
be  superintendent  of  the  work;  that  all  changes  or  modifica- 
tions in  the  design  shall  be  made  under  his  direction;  that  the 
work  shall  be  done  to  the  satisfaction  of  the  architect  and  su- 
perintendent; that  the  architect  shall  be  the  umpire  or  arbi- 
trator to  settle  all  disputes  between  the  parties  to  the  contract; 
that  his  decision  shall  be  binding  and  conclusive."  Appellants 
agreed  to  pay  the  price  stated,  and  such  additional  sum  for 
extra  work  not  included  in  the  original  plans  and  specifications 
as  might  be  fixed  by  the  architect,  provided  he  should  certify 
that  a  sum  of  money  was  due  from  the  owners  to  the  con- 
tractor. 

It  is  urged,  that  appellee  having  failed  to  procure  a  final 
certificate  for  the  balance  he  claimed  from  the  architect,  the 
action  must  fail — that  such  a  certificate  was  indispensable  to 
create  a  liability  on  the  part  of  appellants.  The  parties,  by 
their  contract,  have  made  the  architect  an  umpire  or  arbitra- 
tor to  settle  all  disputes  and  differences  growing  out  of  their  con- 
tract, and  that  payment  should  only  be  made  on  his  certificates 
that  money  was  due  under  the  agreement.  Having  made  the 
agreement,  they  must  be  governed  by  it,  unless  the  architect 
should  act  in  bad  faith,  refuse  to  act,  become  incapacitated  to 
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act,  or  be  prevented  by  some  unforeseen  or  uncontrollable 
cause. 

In  this  case,  the  architect  was  frequently  called  upon  by 
appellee,  or  by  others  for  him,  for  a  final  certificate,  but  after 
striking  out  some  items  charged  for  extra  work,  and  delaying 
about  a  year  after  he  was  first  applied  to,  he  declined  to  do 
anything  further  in  adjusting  the  differences  between  the  par- 
ties, and  made  this  indorsement  on  appellee's  account,  and 
returned  it  to  him: 

"  This  is  to  certify  that  I  have  examined  the  within  bill  of 
additional  items,  and  have  erased  such  as  I  consider  does  be- 
long to  the  contract,  and  not  right  to  charge  to  the  owners. 
The  balance  of  the  bill  I  do  not  approve  as  due  from  the  own- 
ers, as  they  claim  damages  for  delays  and  imperfect  work,  and 
loss  of  rent  and  stone  material,  to  more  than  the  balance  of 
this  bill.  I  therefore  most  respectfully  decline  to  further  try 
to  adjust  the  differences  between  the  parties  in  interest." 

Here  the  architect  unmistakably  refused  to  proceed  further, 
even  in  an  effort  to  adjust  the  disputes  of  the  parties.  This, 
then,  absolved  appellee  from  any  further  efforts  to  procure  the 
certificate,  and  entitled  him  to  sue  and  recover  any  amount 
which  might  be  due  and  owing  to  him. 

But  it  is  urged,  that  in  the  special  counts  it  is  averred  that 
the  architect,  "in  bad  faith  and  in  collusion  with  defendants, 
has  declined  and  still  does  decline  to  settle  the  account  between 
said  plaintiff  and  said  defendants  under  said  contract,  and  in 
bad  faith  and  in  collusion  with  said  defendants  has  absolutely 
refused,  and  still  does  refuse,  to  certify  in  writing  what  sum 
of  money  is  due  said  plaintiff  from  said  defendants  under  said 
contract,"  and  that  there  is  no  evidence  to  prove  bad  faith  and 
collusion  with  the  defendants.  If  there  were  only  the  special 
counts  in  the  declaration,  then  the  objection  would  be  well 
taken;  but  there  are  the  common  counts,  and  it  has  always 
been  held,  in  our  practice,  that  where  a  party  has  fully  per- 
formed his  part  of  a  written  contract,  and  nothing  remains  to 
be  done  but  for  the  other  party  to  pay  the  money  due  under 
the  contract,  a  recovery  may  be  had  under  the  common  counts; 
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and  it  is  usual,  in  declaring  on  the  contract  specially,  in  such 
cases,  for  the  purpose  of  avoiding  a  variance,  to  add  the  com- 
mon counts. 

Appellee,  then,  had  the  right  to  make  any  proof  that  would 
entitle  him  to  a  recovery  under  his  common  counts,  and  in 
doing  so  he  might  read  in  evidence  the  written  agreement, 
and  make  such  other  proof  as  was  legitimate.  Had  there  only 
been  the  common  counts,  the  introduction  of  this  written  state- 
ment of  the  architect  would  have  shown  a  sufficient  excuse  for 
not  procuring  his  certificate,  as  he  there  states  that  he  declines 
to  proceed  to  ascertain  the  balance,  if  anything,  due  to  appellee; 
and  this  statement  was  equally  admissible  and  proves  as  much, 
under  the  common  counts,  with  the  special  counts  in  the  decla- 
ration, as  though  the  common  counts  had  stood  alone.  It 
showed  that  appellee  was  absolved  from  the  requirement  of 
the  agreement  that  the  architect  should  settle  and  certify  the 
amount  due,  before  an  action  could  be  brought.  This  written 
statement  was  not  admissible  under  the  special  counts,  but 
was  under  the  common  counts,  and  as  we  find  it  in  evidence, 
we  must  presume  it  was  admitted  under  them.  This  state- 
ment, then,  shows  that  appellee  had  a  right  to  ^ue  without 
making  further  effort  to  get  the  architect  to  make  a  settlement, 
and  to  give  a  certificate  of  the  amount  due. 

To  appellee's  claim  for  a  balance  due  him  for  work  per- 
formed, appellants  interposed  a  claim  for  damages  because  the 
work  was  not  skillfully  done,  the  waste  of  materials,  and  for 
delay,  resulting  in  loss  of  rents  from  the  use  of  the  building. 

As  to  whether  the  work  was  unskillful ly  performed,  there  is 
a  contrariety  of  evidence.  Whilst  some  witnesses  regard  the 
stone  as  unskillfully  set,  resulting  in  breaching  of  the  walls, 
others  say  that  was  owing  to  the  settlage  of  a  defective  and 
insufficient  foundation  for  such  a  building,  which  was  con- 
structed by  other  mechanics.  It  was  the  province  of  the  jury 
to  weigh  and  reconcile  this  evidence,  if  they  could,  and  if  not, 
then  to  find  the  preponderance.  They  have  done  so,  and  found 
for  appellee,  and  we  have  seen  no  reason  to  disturb  that  finding. 

As  to  the  waste  of  the  material,  the  work  was  done  in  the 
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winter,  and  the  stone  was  newly  quarried,  had  not  dried,  and 
a  portion  of  it  was  injured  by  freezing;  but  the  evidence 
strongly  tends  to  prove,  that  a  portion  was  taken  care  of  under 
the  direction  of  the  architect,  and  the  remainder  in  the  usual 
manner.  To  this  there  was  opposing  testimony,  but  the  jury 
had  evidence  before  them  which  warranted  them  in  finding 
that  it  was  not  from  the  fault  of  appellee  that  the  stone  was 
injured.  We  can  not,  therefore,  hold  that  their  finding  on 
this  question  was  erroneous. 

In  reference  to  the  question  of  loss  by  delay  in  completing 
the  building,  there  was  no  specified  time  fixed  by  the  written 
agreement  in  which  the  building  should  be  completed.  In 
such  a  case,  the  law  implies  that  it  shall  be  done  within  a  rea- 
sonable tirae,  and  there  was  ample  evidence,  if  the  jury  be- 
lieved, as  we  suppose  they  did,  appellee's  witnesses,  to  authorize 
them  to  find  that  the  work  was  done  in  a  reasonable  time. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  the  last 
in  the  series  of  appellants'  instructions.  A  comparison  will 
show,  that  what  stands  as  their  third  instruction  in  the  record, 
embodies  all  of  the  refused  instruction  that  should  have  been 
given.  THe  refused  instruction  required  a  verdict  for  appel- 
lants, unless  appellee  had  failed  to  procure  the  certificate  by 
reason  of  the  bad  faith  of  the  architect  acting  in  collusion  with 
appellants.  This,  we  have  seen,  was  not  required  under  the 
common  counts.  It  would,  therefore,  have  been  error  to  have 
given  this  instruction,  as  it  would  be  calculated  to  mislead. 

The  evidence  was  all  before  the  jury,  and  they  were  fairly 
instructed,  and  have  found  the  issues  for  appellee,  and  we,  after 
a  careful  consideration  of  the  record  and  arguments,  are  un- 
able to  say  there  is  any  error  in  the  record,  and  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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The  Peokia  and   Rock   Island  Railway  Company 

v. 
Peter  Schertz  et  al. 

1.  Chancery  jurisdiction — enjoining  use  of  railroad  on  street.  A  court 
of  equity  will  not  assume  jurisdiction  to  enjoin  the  use  of  a  railroad  track 
upon  a  public  street  until  the  adjoining  landowner's  damages  shall  have 
been  assessed  and  paid  under  the  Eminent  Domain  Act,  and  this  though  the 
railway  company  may  be  insolvent. 

2.  Eminent  domain  —  compensation  for  injury  to  property  not  taken. 
Under  the  Eminent  Domain  Act,  an  adjoining  landowner,  where  no  portion 
of  his  land  is  actually  taken,  or  sought  to  be  condemned  for  public  use,  is  not 
entitled  to  have  proceedings  instituted  to  ascertain  what  damages  his  prop- 
erty may  sustain  in  consequence  of  the  construction  and  operation  of  a 
railway  upon  contiguous  or  adjacent  lands  in  which  he  has  no  interest. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochkan,  Judge,  presiding. 

This  bill  was  filed  in  the  Peoria  county  circuit  court,  by  the 
heirs  at  law  of  Frederick  Muller,  with  whom  is  joined  Peter 
Schertz,  executor  of  the  estate,  against  the  Peoria  and  Rock 
Island  Railway  Company,  the  Indianapolis,  Bloomington  and 
Western  Railroad  Company,  the  Peoria  and  Springfield  Bail- 
road  Company,  and  the  city  of  Peoria,  for  an  injunction  and 
relief.  No  injunction  was  asked,  nor  was  any  granted,  before 
final  hearing  of  the  cause. 

Frederick  Muller,  in  his  lifetime,  was  owner  and  in  possession 
of  lots  one  and  two  in  block  49  in  Bigelow  and  Underbill's  ad- 
dition to  the  city  of  Peoria,  on  which  he  had  made  valuable 
improvements.  These  lots  are  situated  at  the  intersection  of 
Bridge  and  Water  streets,  and  have  their  easterly  border  on  the 
Illinois  river.  Water  street  is  parallel  with  the  river,  three  hun- 
dred feet  west,  is  one  hundred  feet  wide  and  has  been  a  public 
highway  since  1836.  Bridge  street  crosses  Water  street  at 
right  angles,  is  one  of  the  principal  streets  in  the  city,  and 
terminates  at  the  wagon  bridge  over  the  Illinois  "river  in  the 
vicinity  of  this  property.     Improvements  on  these  lots  consist 
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of  two  brick  store-rooms  and  a  dwelling  house.  One  of  the 
store-rooms  has  two  front  doors  of  like  construction,  one  open- 
ing on  "Water  street  and  the  other  on  Bridge  street,  with 
windows  towards  both  streets.  The  other  store-room  joins  the 
latter  in  the  direction  of  the  river,  and  has  its  doors  and  win- 
dows all  opening  on  Bridge  street.  The  dwelling  house  fronts 
on  Water  street,  and  its  front  door  and  all  windows  open  only 
in  that  direction. 

Under  some  authority  prior  to  July  29,  1870,  various  rail- 
road companies  had  located  and  constructed  four  tracks  along 
Water  street,  using  all  the  street,  it  is  alleged,  that  could  be 
spared  for  that  purpose.  One  of  these  tracks  is  twenty-eight 
feet  from  the  pavement  on  the  west  side  of  Water  street,  and 
the  most  easterly  one  was  laid  nine  feet  and  ten  inches  from 
the  curbstone  in  front  of  this  property. 

It  is  alleged  that  about  July  29,  1^0,  the  Peoria  and  Eock 
Island  Eailway  Company,  with  the  other  railroad  companies 
named,  procured  the  passage  of  an  ordinance,  by  the  city 
council  of  the  city  of  Peoria,  which  authorized  it  to  construct 
and  maintain  a  railroad  track,  between  certain  points  indicated 
on  Water  street,  on  the  southerly  side  of  the  tracks  previously 
laid  in  that  street  in  front  of  this  property,  subject  to  the 
restriction,  "  the  track  shall  be  constructed  with  respect  to  the 
rights  of  property  owners  on  the  south  side  of  Water  street, 
either  by  contract  or  condemnation  according  to  law,  before 
proceeding  to  lay  a  track."  No  consent  was  ever  obtained 
from  the  owner  of  this  property  to  laying  of  the  track,  but  on 
application  of  the  railroad  company,  commissioners  were  ap- 
pointed to  make  an  assessment  of  damages  the  property  owners 
would  sustain.  An  assessment  was  made,  which  was  not  sat- 
isfactory, and,  on  appeal  by  owners,  the  whole  proceedings 
were  dismissed  in  the  circuit  court  for  want  of  jurisdiction. 
Nevertheless,  the  company  laid  its  track  upon  Water  street, 
in  front  of  this  property,  between  the  curbstone  and  tracks 
previously  laid  by  other  companies,  perhaps  removing  a  por- 
tion of  the  curbstone  in  so  doing.  Since  the  track  was  laid, 
it  has  been  constantly  used  by  the  several  railroad  companies. 
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One  other  allegation  is,  "  there  is  clanger  the  city  of  Peoria 
will  further  authorize,  aid  and  assist  said  railroad  companies 
to  damage  and  injure  orator's  property,  unless  prevented  by 
injunction." 

The  prayer  of  the  bill  is  for  a  perpetual  injunction  on  final 
hearing,  enjoining  defendants  from  using,  operating,  continuing 
or  maintaining  such  track,  or  running  or  standing  cars  or  engines 
thereon ;  that  they  be  required  to  remove  the  track  so  laid,  and 
replace  grading,  paving  and  curbing  as  formerly  situated ;  also 
for  decree  and  judgment  for  damages  sustained;  and  if  the 
court  shall  be  of  opinion  defendants,  or  either  of  them,  have  a 
right  to  locate,  build  and  operate  such  track  upon  assessment 
and  payment  of  damages,  then  that  defendants  be  enjoined,  and 
compelled  to  proceed  at  once  to  make  and  pay  such  assessment 
according  to  law,  or  as  the  court  may  direct;  and  that  defend- 
ants may  be  enjoined  and  restrained  from  the  use  and  occu- 
pation, or  entering  upon  such  tracks  or  running  cars  or  engines 
thereon,  until  they  shall  cause  such  assessment  to  be  made  and 
paid. 

An  amendment  to  the  bill  charges  that  the  Peoria  and 
Pock  Island  Pailway  Company  is  insolvent;  that  a  judgment 
at  law  for  injuries  sustained  could  not  be  collected;  and  that 
the  hazard  and  danger  to  the  property,  from  lire,  is  greatly 
increased  from  the  proximity  of  the  track,  rendering  the 
buildings  liable  to  be  set  on  fire  by  sparks  thrown  from  engines. 

Issues  of  fact  were  submitted  to  a  jury,  the  principal  ones 
being  the  second  and  fourth,  to  which  the  jury  returned,  first, 
that  complainants  had  sustained  damages  by  reason  of  the  loca- 
tion, construction,  maintenance  and  operation  of  the  Peoria  and' 
Pock  Island  Pailway,  in  the  sum  of  $800;  and,  second,  the 
property  of  complainants  had  derived  no  benefit  from  the  loca- 
tion, construction  and  operation  of  such  railroad. 

On  final  hearing,  the  court  decreed:  First,  that,  prior  to 
date  of  decree,  complainants  had  sustained  damages  to  their 
property  in  the  sum  of  $800,  by  reason  of  the  location  and 
construction  of  the  railroad,  and  that  they  have  execution 
therefor ;  second,  that  unless  the  Peoria  and  Pock  Island  Pail- 
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way  Company,  within  thirty  days,  institute  proper  legal  pro- 
ceedings, under  the  Eminent  Domain  Law,  to  condemn  and 
acquire  the  right,  as  against  complainants,  to  construct  and 
maintain  their  railroad  track,  and  thereafter  prosecute  such 
proceedings  with  due  diligence  to  final  decision,  and  pay  such 
damages  as  shall  be  awarded,  then  such  company  shall  proceed 
at  once  to  remove  its  track  and  superstructure  of  its  road,  and 
restore  Water  street  to  its  former  condition,  and  in  default 
thereof,  the  company  shall  be  perpetually  enjoined  from  using 
its  track,  or  suffering  the  same  to  be  done;  and  should  the 
company  fail  to  comply  with  the  decree  in  this  respect,  the 
sheriff  is  directed  to  remove  the  track  and  superstructure,  so 
that  such  street  might  be  restored  to  its  former  condition. 

Only  the  Peoria  and  Rock  Island  Railway  Company  com- 
plains of  the  decree,  and  the  case  is  brought  up  on  its  appeal. 

Messrs.  Ingersoll  &  Puterbaugh,  for  the  appellant. 

Mr.  H.  B.  Hopkins,  and  Mr.  J.  H.  Morrow,  for  the  ap- 
pellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Elaborate  and  exhaustive  arguments  have  been  made  on 
every  phase  of  this  case  as  presented  by  the  recofd,  but  we 
think  the  decision  rests  upon  the  determination  of  a  single 
question,  viz:  whether  equity  will  assume  jurisdiction  to  en- 
join use  of  a  railroad  upon  a  street  until  the  adjoining  land- 
owner's damages  shall  have  been  assessed  and  paid  under  the 
Eminent  Domain  Act.  Since  the  decision  in  Stetson  v.  Chi- 
cago and  Evanston  Railroad,  75  111.  74,  this  can  not  be 
regarded  as  an  open  question  in  this  court.  It  was  there  defi- 
nitely declared,  the  acts  of  a  railway  company  in  proceeding 
to  construct  its  road,  within  its  charter  powers,  in  a  street  in  a 
city,  under  a  license  granted  by  ordinance,  without  first  mak- 
ing compensation  to  an  abutting  landowner  claiming  to  have 
sustained  consequential  damages  thereby,  are  not  unlawful, 
and  hence  there  is  no  ground  for  interference  of  a  court  of 
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equity.  It  would  serve  no  purpose  to  repeat  the  reasoning  by 
which  that  conclusion  was  reached. 

In  this  case,  as  in  that,  it  was  contended,  under  that  clause 
of  section  13,  article  2,  of  the  constitution,  which  provides 
"  private  property  shall  not  be  taken  or  damaged  for  public 
use,  without  just  compensation,"  all  abutting  landowners  are 
entitled  to  have  such  consequential  damages  as  they  may  sus- 
tain, assessed  and  paid,  before  a  railroad  company  can  acquire 
any  right  to  put  down  and  operate  a  track  in  a  public  street, 
and  that  putting  it  down  without  such  assessment  and  pay- 
ment is  a  violation  of  law.  But  in  our  former  decision  it 
was  distinctly  ruled,  such  company  was  not  bound  to  make 
compensation  for  consequential  or  expected  damages  that 
might  result  to  others,  previous  to  entering  upon  its  own  land, 
or  lands  of  others  not  complaining,  to  do  work  it  has  a  lawful 
right  to  do  under  powers  conferred  by  its  charter.  It  was 
declared  that,  under  the  Eminent  Domain  Act,  passed  in  pur- 
suance of  the  provision  of  the  constitution  cited,  where  no 
portion  of  his  land  was  actually  taken  or  sought  to  be  con- 
demned for  public  use,  such  adjacent  owner  is  not  entitled  to 
have  proceedings  instituted,  to  ascertain  what  damages  his 
property  might  sustain  in  consequence  of  the  construction 
and  operation  of  a  railway  upon  contiguous  or  adjacent  lands 
in  which  he  has  no  interest.  English  statutes  contain  provis- 
ions, in  substance,  the  same  as  our  Eminent  Domain  Law,  and 
have  received  the  same  construction. 

The  case  we  are  considering  affords  another  striking  illus- 
tration of  the  reasonableness  of  the  rule  announced.  One 
subject  of  contention  between  the  parties  is,  whether  complain- 
ants' property  has  suffered  any  deterioration,  or  has  been  dam- 
aged in  any  way  by  reason  of  the  construction  and  operation 
of  the  railway  in  the  street  in  front  of  it.  The  company 
maintain,  no  injury  has  been  done,  and  it  would  be  an  anomaly 
in  judicial  proceedings  if  the  corporation  should  present  a 
petition  alleging  the  adjacent  property  has  sustained  no  dam- 
ages, and  ask  to  have  that  question  adjudicated.  It  will  be 
observed,  the  decree  in  this  case  imposed  upon  the  railway  com* 
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pany  the  duty  to  "  condemn  and  acquire  the  right  to  construct 
and  operate "  its  road  in  the  street.  That  right  it  already 
had,  under  its  charter  from  the  State,  and  a  license  granted 
by  ordinance.  But^what  was  there  to  condemn?  No  part  of 
complainants'  land  was  taken  or  wanted  for  public  uses,  and 
whether  consequential  damages  would  result  to  the  owners 
from  the  construction  of  a  railway  on  other  lands,  is  a  matter 
of  evidence.  As  we  have  seen,  the  fact  a  party  has  or  might 
sustain  injury  indirectly,  constitutes  no  valid  reason  why  a 
corporation  may  not  enter  upon  its  own  lands,  or  upon 
lands  of  others  in  which  he  has  no  interest,  to  construct  a 
railway  or  other  public  improvement.  That  is  this  exact 
case.  The  objectionable  track  is  constructed  wholly  in  the 
street,  the  fee  of  which  is  conceded  to  be  in  the  municipal 
corporation  granting  the  license.  ~No  property  of  complain- 
ants has  been  taken  for  public  uses,  nor  is  there  any  reason 
for  condemning  any  portion  of  it;  and  if  the  owners  have 
sustained  any  damages  as  a  result  from  what  the  railroad 
company  has  done,  under  its  charter,  on  other  lands  under  a 
license  from  the  owner  of  the  fee,  redress  can  be  had  in  an 
appropriate  action  at  law.  Such  cases  can  be  referred  to  no 
general  head  of  equity  jurisdiction.  As  was  said  in  /Stetson 
v.  Chicago  and  Evanston  Railroad,  supra,  the  party  com- 
plaining will  be  left  to  his  action  at  law.  When  he  has  set- 
tled the  question  of  his  right  to  damages,  and  ascertained  the 
measure,  if  any  reason  exists,  as,  on  account  of  insolvency, 
why  he  can  not  have  execution  of  the  same,  equity  will  then 
assist  him  by  injunction  or  otherwise,  but  not  before. 

The  decree  will  be  reversed,  and  the  bill  dismissed  at  costs 

of  complainants. 

Decree  reversed. 

Mr.  Chief  Justice  Sheldon,  dissenting: 

Upon  the  footing  of  the  city  ordinance  in  this  case,  if  on  no 
other  ground,  I  regard  the  complainants  as  entitled  to  relief. 
The  condition  of  the  ordinance  granting  to  the  company  per- 
mission to  lay  its  track  in  the  street  was,  by  its  fair  meaning, 
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Sheldon,  C.  J.,  Dickey,  J.,  and  Breese,  J.,  dissenting. 

that  abutting  lot-owners  should  be  paid  the  damage  to  their 
property  on  account  of  the  railroad,  to  be  ascertained  by  con- 
tract or  condemnation  before  laying  the  track.  The  company 
availed  itself  of  the  permission,  and  lai$  its  track  without 
performing  the  condition.  I '  think  the  company  should  be 
held  bound  by  the  condition,  and  that  equity  should  take 
jurisdiction  to  enforce  the  performance  by  the  company  of 
the  condition  of  the  ordinance.  I  consider  it  as  improper,  in 
this  proceeding,  to  render  a  separate  judgment  for  particular 
acts  of  damage  which  had  been  done,  but  there  should  have 
been  an  assessment  of  the  entire  damage  to  the  property,  by 
reason  of  the  construction  and  operation  of  the  road,  once  for 
all.  I  do  not  regard  it  as  essential,  to  have  required  a  new 
and  distinct  proceeding  to  have  been  formally  taken  under  the 
Eminent  Domain  Law;  but  the  court  might,  in  this  same 
proceeding,  have  caused  the  damage  to  be  ascertained  by  a 
jury;  that  that  would  have  sufficiently  accomplished  the  sub- 
stantial purpose  of  the  condition  of  the  ordinance. 

Mr.  Justice  Dickey:  I  think  the  cause  should  be  remanded. 
The  complainant  is,  in  my  opinion,  entitled  to  relief  in  the 
mode  suggested  by  Mr.  Chief  Justice  Sheldon.  Whether  the 
view  of  the  Chief  Justice  as  to  the  construction  of  the  ordi- 
nance be  correct  or  not,  it  is  my  opinion  that  the  insolvency 
of  the  defendants  presents  sufficient  ground  for  the  intervention 
of  a  court  of  equity,  without  waiting  for  complainant  to  estab- 
lish his  claim  for  damages  in  an  action  at  law. 

Mr.  Justice  Breese:     I  concur  with  the  Chief  Justice. 
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Jane  Law 

v. 

The  People  ex  rel.>  Henry  B.  Miller. 

1.  Taxation  —  description  of  property  in  assessment.  Where  land  is 
assessed  in  such  a  way  as  to  render  the  description  uncertain,  the  owner 
can  tender  to  the  collector  the  amount  of  tax  and  demand  a  receipt  with  a 
proper  description  of  the  land,  and  it  will  be  the  duty  of  the  collector  to 
give  such  receipt. 

2.  Same — owner  can  not  object  to  uncertainty  of  description,  in  an  appeal 
from  judgment  for  taxes  against  land.  Where  land  is  described  imperfectly 
in  a  judgment  for  taxes,  but  the  owner's  name  is  given,  he  can  not,  on 
appeal,  have  the  judgment  reversed  on  account  of  the  uncertainty  of  the 
description,  because,  if  the  judgment  does  not  describe  his  land,  he  is  not 
injured,  and  if  it  does  describe  his  land,  but  not  with  the  certainty  desired, 
he  should  have  offered  to  pay  the  tax,  and  demanded  a  receipt  with  a  proper 
description  of  the  land,  which  he  could,  by  mandamus,  have  compelled  the 
collector  to  give. 

3.  Back  taxes — delinquent  list  need  not  slww  valuation  for.  The  statute 
does  not  require  the  delinquent  list  for  any  year  to  contain,  on  its  face, 
the  valuation  of  the  land  for  a  previous  year,  for  which  back  taxes  are 
claimed,  and  where  the  record  of  a  judgment  for  taxes  of  the  current  year, 
including  back  taxes  for  a  former  year,  shows  that  a  copy  of  the  delinquent 
list  for  such  previous  year  was  produced  to  the  court,  in  which  the  valuation 
and  assessment  for  such  year  were  shown,  it  is  sufficient  to  authorize  a 
judgment.  , 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
M.  E.  M.  Wallace,  Judge,  presiding. 

Mr.  William  Borden,  for  the  appellant. 
Mr.  John  M.  Rounteee,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  judgment  appealed  from  is  for  the  amount  of  $2461.67 
taxes,  being  $1274.80  for  the  State  and  county  taxes  of  1874, 
and  $1186.07  "  back  taxes."  The  judgment  is  against  land 
described  as  "  a  part  of  sec.  23,  T.  38  K,  K.  14,— being  74.64 
acres,  and  being  south  half  [except  west  12  rods  of  east  40  rods 
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of  the  north  half,  and  the  north  10  rods  south  13  rods  of  the 
east  28  rods  of  the  north  half]  of  the  IS".  W.  quarter." 

It  is  objected  by  appellant  that  this  description  is  bad,  for 
uncertainty.  The  description  stated  above  is  a  transcript  from 
the  description  in  the  record,  except  that  abbreviations  are 
used  in  the  record;  and  that  the  brackets  in  the  above  state- 
ment are  not  found  in  the  record.  The  description  is  not  free 
from  just  criticism,  but,  we  think,  not  void  for  uncertainty. 
It  is  said  that  the  land  of  appellant  lies  in  the  south  half  of 
the  northwest  quarter  of  section  23;  but  it  is  insisted  that  the 
description  in  the  record  might  be  construed  to  apply  to  the 
north  half  of  the  quarter  section.  Suppose  this  to  be  so.  If 
appellant,  in  such  case,  had  tendered  to  the  collector  the  amount 
of  the  taxes,  and  presented  him  with  a  receipt,  applying  the 
taxes  upon  all  the  south  half  of  the  north-west  qilarter  of  that 
section,  except  the  west  12  rods  of  the  east  40  rods  of  the  north 
half  of  said  south  half  of  said  quarter  section,  and  except,  also, 
the  north  10  rods  of  the  south  13  rods  of  the  east  28  rods  of  the 
north  half  of  said  south  half  of  said  quarter  section,  it  would 
have  been  the  duty  of  the  collector  to  have  signed  the  receipt,  and 
he  could  have  been  compelled,  by  mandamus,  to  have  done  so. 

The  land  is  further  described  as  the  property  of  the  "  estate 
of  P.  Lair."  The  objector  professes  to  represent  that  estate. 
If  the  description  does  not  embrace  the  land  in  which  she  is  in- 
terested, the  judgment  can  do  her  no  harm.  If  it  does  describe 
the  land  in  which  she  is  interested,  but  not  with  the  certainty 
desired,-  the  description  could  be  made  perfectly  certain,  as 
above  suggested,  in  the  collector's  receipt.  This  objection  of 
uncertainty  can  not  prevail  in  this  proceeding. 

Again,  it  is  objected  that  the  delinquent  list  of  1874  did  not 

contain,  on  its  face,  the  valuation  of  the  land  for  the  year  1873, 

for  which  year  the  back  taxes  were  claimed.     The  statute  does 

not  require  that  this  should  be  done.     The  record   shows  that 

the  copy  of  the  delinquent  list  for  1873  was  produced  to  the 

court,  and  in  that  the  valuation  and  assessment  for  taxes  of 

1873  were  shown. 

The  -judgment  is  affirmed.  T   -,  .     j*.        -, 

J     °  Judgment  affirmed. 
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Henry  K.  Whitford  et  al. 

v. 

Jane  K.  Daggett. 

1.  Married  women — husband  acquires  no  title  to  property  by  marriage. 
Since  the  statute  of  1861  relating  to  the  rights  of  married  women,  the  hus- 
band does  not,  by  marriage,  acquire  title  to  the  money  and  personal  prop- 
erty of  the  wife,  but  she  retains  all  her  rights  of  property,  and  may  deal 
with  the  same  as  if  sole. 

2.  Same — money  loaned  by,  to  husband,  a  claim  against  him  and  his  estate. 
Money  of  the  wife  loaned  to  the  husband,  either  before  or  after  marriage, 
is  a  proper  charge  against  him  while  living,  and  against  his  estate  after 
his  death. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Silyanus  Wilcox,  Judge,  presiding. 

Messrs.  Botsford,  Barry  &  Kribs,  for  the  appellants. 

Messrs.  Wheaton,  Smith  &  M„cDole,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  brought  by  Jane  K.  Daggett, 
widow  of  Nathan  E.  Daggett,  deceased,  against  his  heirs  and 
representatives,  to  admit  her  as  a  general  creditor  of  the  estate, 
for  certain  moneys  lent  to  him  by  her  before  their  marriage, 
and  for  certain  other  of  her  moneys  lent  to  him  after  their  mar 
riage.     They  were  married  in  1867,  and  he  died  in  1871. 

No  pure  question  of  law  is  raised.  The  case  turns  upon  the 
inferences  to  be  drawn  from  the  testimony,  under  the  law. 

Since  our  statute  of  1861  relating  to  the  rights  of  married 
women,  the  husband  does  not,  by  marriage,  acquire  title  to  the 
money  and  personal  property  of  the  wife. 

The  wife  retains  all  her  rights  of  property,  and  may  deal 
with  the  same  as  if  sole. 

Money  of  the  wife  loaned  to  the  husband  either  before  or 
after  marriage,  is  a  proper  charge  against  him  while  living, 
and  against  his  estate  after  his  death. 
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Syllabus. 

We  have  examined  the  evidence  in  this  case  with  care,  and 
considered  the  arguments  of  counsel  for  appellants,  wherein  it 
is  insisted  that  the  decree  allows  too  large  an  amount,  but  find 
the  decree  fully  sustained  by  the  proofs. 

A  full  discussion  of  the  proofs  could  be  of  no  benefit  to  the 
parties  or  to  the  public. 

The  decree  must  be  affirmed,  with  costs. 

Decree  affirmed. 


Chicago,   Pektn  and  Southwestern  Kailroad  Co. 

v. 
President  and  Trustees  of  Town  oe  Marseilles. 

1.  Contract — construed  with  reference  to  time  of  performance.  Where  a 
railway  company  executed  an  agreement  to  a  town  which  had  subscribed 
and  issued  $10,000  of  its  interest  bearing  bonds  to  aid  in  the  construction 
of  the  road,  which  bonds  the  company  had  sold,  and  after  reciting  the  above 
facts,  the  agreement  further  recited  that  the  company  had  entered  into  a 
contract  for  the  construction  of  the  road  from  a  given  point  to  another  the 
following  year,  and  then  provided,  that  if,  from  any  cause,  the  company 
should  fail  to  construct  its  road,  it  would  pay  to  the  town  the  money  realized 
on  the  bonds,  and  the  accrued  interest,  upon  tender,  by  the  town,  of  the  stock 
issued  to  it :  Held,  that  the  company,  by  a  reasonable  construction,  was  bound 
to  construct  the  road  the  following  year,  or  refund  the  money  with  interest. 

2.  Consideration — surrender  of  stock,  is  good.  If  a  railway  company, 
after  the  issue  of  bonds  by  a  town,  in  payment  of  stock  subscribed,  gives 
its  obligation  that  if  it  does  not  complete  its  road  by  a  given  time,  it  will 
pay  the  town  the  sum  realized  by  sale  of  the  bonds,  with  the  interest  there- 
•on,  upon  tender  of  the  stock  issued  to  the  town,  the  contract  will  be  regarded 

as  one  for  the  sale  and  purchase  of  the  stock,  and  the  surrender  of  the  stock 
will  be  a  sufficient  consideration  for  the  undertaking  of  the  company,  and 
the  recitals  in  the  agreement  of  matters  of  inducement  will  form  no  part 
of  the  real  consideration. 

3.  Railway  company— power  to  purchase  its  stock.  A  railway  company 
may,  for  legitimate  purposes,  purchase  shares  of  stock  which  it  has  issued 
to  individuals  or  municipal  corporations,  and  such  sale  is  a  sufficient  con- 
sideration to  support  an  agreement  to  pay  money.  See  supplemental 
opinion  on  rehearing  in  this  case,  post,  p.  643. 

10— 84th  III. 
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4.  Sale — of  stock  not  affected  by  indorsement  on  contract  by  third  party. 
The  indorsement  on  the  back  of  an  agreement  for  the  sale  and  surrender  of 
stock  to  a  railway  company  on  a  certain  contingency,  by  the  contractor  to 
build  the  road,  giving  his  assent  thereto,  upon  certain  conditions,  and  agree- 
ing to  take  the  stock  incase  of  its  surrender,  does  not  make  him  a  purchaser 
or  affect  in  any  degree  the  sale  to  the  company,  and  the  terms  of  his  con- 
sent will  not  bind  the  party  agreeing  to  sell,  he  being  no  party  to  the  con- 
tract. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Mr.  George  S.  Eldridge,  and  Messrs.  Eioholson  &  Snow, 
for  the  appellant. 

Mr.  Charles  Blanchard,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  first  day  of  August,  1871,  appellant,  by  its  presi- 
dent, executed  an  agreement,  in  writing,  with  appellee.  Ap- 
pellant, in  the  agreement,  recites  and  acknowledges  the  fact, 
that  appellee  had  issued  bonds  of  the  town  to  the  amount  of 
$10,000,  bearing  ten  per  cent  interest,  and*  payable  in  ten 
years,  and  had  delivered  the  same  to  the  company;  and  that 
the  sole  consideration  for  the  issuing  and  delivery  of  the  bonds 
was,  that  the  company  should  construct  and  put  into  opera- 
tion a  railroad  from  Pekin  to  Chicago,  through  the  town  of 
Marseilles,  in  the  State  of  Illinois;  and  that  the  company  had 
sold  the  bonds  and  used  the  proceeds  thereof  in  grading  or 
partly  grading  a  railroad  from  Pekin  to  Marseilles;  and  that 
the  company  had  entered  into  a  contract  with  Ealph  Plumb, 
by  which  he  had  agreed  to  construct  the  same  from  Streator 
to  Chicago,   the  following  year. 

The  company  there  agrees  and  binds  itself,  that  if,  from  any 
cause,  it  should  fail  to  construct  the  road  from  Pekin  to  the 
town  of  Marseilles,  it  should  pay  to  the  president  and  trustees 
of  the  town  of  Marseilles,  for  the  use  of  the  town,  the  sum  of 
money  the  company  had  received  on  the  sale  of  the  bonds,  and 
the  interest  accrued  thereon,  upon  the  tender,  by  the  town,  of 
the  stock  issued  to  the  town  by  the  company. 
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Appellee,  on  the  19th  of  September,  1873,  brought  suit  on 
this  agreement,  to  recover  the  money.  It  was  averred  that 
the  time  for  constructing  the  road  had  expired,  but  it  had  not 
been  built.  It  was  also  averred  that  appellee  had  tendered  a 
return  of  the  stock,  and  had  demanded  the  money,  but  the 
company  refused  to  receive  the  stock  or  pay  the  money. 

After  filing  a  demurrer  to  the  declaration,  which  was  over- 
ruled, defendant  filed  several  pleas.  The  first  denied  the 
tender.  The  second  averred  that  the  contract  was  executed  with- 
out any  good  or  valuable  consideration.  The  third  plea  set  up 
that  the  time  for  constructing  the  road,  as  agreed  between  the 
company  and  Plumb,  had  not  elapsed.  The  fourth  plea  averred 
that  the  time  for  building;  the  road  had  been  extended.  Issues 
to  the  country  were  joined  on  the  first,  third  and  fourth  pleas, 
and  a  demurrer  was  filed  to  the  second,  which  the  court  sus- 
tained, and  appellant  abided  by  its  plea.  A  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  plaintiff,  and 
defendant  appeals. 

It  is  urged  that  there  was  no  time  named  in  the  agreement 
for  the  completion  of  the  road.  The  instrument  states  that. 
Plumb  had  contracted  to  construct  the  road  the  following  year; 
and  as  the  agreement  was  executed  in  1871,  no  other  reason- 
able conclusion  can  be  reached,  than  it  was  to  be  completed 
during  the  year  of  1872.  This  is  manifest  from  the  language 
employed.  It  will  bear  no  other  construction. ,  It  then  pro- 
vides, that  if  the  road  should  not  be  constructed,  the  company 
would  refund  the  money,  with  interest.  When  constructed? 
Obviously  within  the  time  specified.  Why  name  the  time 
within  which  Plumb  had  agreed  to  complete  it,  if  not  to  fix 
the  time  when  the  company  would  pay  the  money  if  not  com- 
pleted? The  recital  was  evidently  made  for  some  purpose, 
and  what  other  could  have  induced  it?  The  presumption  is, 
that  the  parties  intended  to  fix  a  period  when  the  tender  might 
be  made  and  the  money  demanded.  We  can  not  conclude 
that  it  was  intended  that  the  time  should  remain  undeter- 
mined for  all  coming  time.  Rational  persons  and  the  most 
ordinary  business  men  would  not  do  so  absurd  a  thing  as  that. 
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It  seems  to  us,  therefore,  to  be  obvious,  that  a  fair  and  reason- 
able interpretation  of  the  agreement  is,  that  if  the  road  was 
not  constructed  according  to  Plumb's  agreement,  during  the 
year  1872,  the  money  should  then  be  payable  on  an  offer  to 
return  the  stock  and  its  being  tendered  to  the  company. 

It  is  urged  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  appellant's  second  plea.  It  averred  that  the  instru- 
ment sued  on  was  executed  without  any  good  or  valuable 
consideration  whatever;  that  plaintiff  was  a  legally  organized 
municipal  corporation,  which  had  voted  to  subscribe  $10,000 
to  the  capital  stock  of  defendant's  road,  and  to  issue  the  bonds 
of  the  town  to  the  amount  of  $10,000,  to  pay  for  such 
subscription,  and  that  the  vote  was  had,  the  subscription 
made,  and  the  bonds  issued  in  pursuance  to  the  statute  in  such 
case  made  and  provided;  and  the  bonds  so  issued  were,  there- 
after, and  before  the  execution  of  the  agreement  sued  on,  and 
in  pursuance  of  the  power  and  authority  aforesaid,  delivered 
by  the  plaintiff  to  defendant,  as  a  payment  upon  its  subscrip- 
tion to  the  capital  stock  of  the  defendant,  and  for  no  other  pur- 
pose, cause  or  consideration  whatever,  and  that  it  was  not  a 
condition  upon  which  the  vote  was  taken,  the  subscription 
was  made,  the  bonds  were  issued  or  delivered,  that  the  defend- 
ant should  construct  or  put  in  operation  a  railroad  from  Pekin 
to  Chicago  by  way  of  Marseilles,  or  the  construction  or  put- 
ting into  operation  a  railroad  from  and  to  such  points,  by  way 
of  Marseilles,  constituted  no  part  of  the  consideration  for  the 
issuing  of  the  bonds  and  the  delivery  thereof,  as  recited  in  the 
plaintiff's  declaration;  that  by  so  subscribing  to  the  capital 
stock  plaintiff  became  a  stockholder  in  defendant's  road,  and 
the  bonds  were  delivered  and  received  as  a  payment  upon  such 
subscription,  and  the  plea  avers  that  the  subsequent  execution 
and  delivery,  by  the  defendant,  of  the  instrument  in  writing, 
to  the  plaintiff,  was  without  any  good  or  valuable  considera- 
tion whatever,  and  which  defendant  had  no  authority  to 
make. 

The  declaration,  after  setting  out  the  instrument  sued  on, 
avers  that  the  consideration  for  the  execution  of  the  same  was 
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that  expressed  in  the  deed.  It  then  becomes  necessary  to  inquire 
what  was  the  consideration  thus  mentioned.  The  agreement 
contains  several  recitals  which  may  have  and  probably  did 
operate  as  inducements  to  the  making  of  the  contract,  but  it 
is  manifest  that  the  consideration,  as  therein  expressed,  was 
the  surrender  of  the  shares  of  stock  held  by  the  town,  in  case 
the  road  was  not  completed  in  the  time  specified.  What  had 
preceded,  in  the  way  of  recital,  formed  no  part  of  the  consid- 
eration, and  it  did  not  matter  whether  such  recitals  were  true  or 
untrue.  ISTor  could  defendant,  by  denying  them  or  any  of  them, 
form  a  material  issue.  A  defendant  must  always  tender  a 
material  issue,  before  the  plaintiff  can  be  compelled  to  accept 
it.  It  was  immaterial  what  was  the  consideration  which  in- 
duced appellee  to  subscribe  and  pay  for  the  stock,  as  this  was 
a  sale  of  the  stock  by  appellee,  and  was  a  purchase  thereof 
upon  the  terms  specified.  The  averments  of  the  plea  clearly 
fail  to  show  a  want  of  consideration.  Appellee  had  the  stock, 
which  is  not  denied,  and  from  the  averments  of  the  plea,  ap- 
pellee had  paid  the  company  in  full  for  it.  It  is  not  averred 
there  were  any  false  or  fraudulent  representations  made  by 
appellee;  and  it  is  not  denied  that  appellee  offered  to  return 
the  stock  after  the  time  for  building  the  road  had  elapsed,  and 
appellant  had  failed  to  perform.  This  plea  presented  no  de- 
fense, and  the  demurrer  was  properly  sustained. 

Nor  does  the  averment  at  the  close  of  the  plea,  that  the 
company  had  no  power  to  make  the  contract,  in  anywise  ren- 
der it  a  good  plea.  We  entertain  no  doubt  that  a  railroad 
company  may,  for  legitimate  purposes,  purchase  shares  of 
stock  which  have  been  issued  to  individuals.  Such  is  be- 
lieved to  have  been  the  general  custom  of  such  bodies,  nor 
have  we  known  the  power  to  have  been  questioned.  There  is 
nothing  in  this  plea  to  show  that  this  purchase  was  not  for 
legitimate  purposes.  If  the  shares  issued  to  appellee  were  a 
consideration  to  support  the  contract  for  the  delivery  of  the 
bonds  to  the  company,  and  that  they  were  can  not  be  ques- 
tioned, then  why  was  not  the  sale  of  the  same  shares,  by  the 
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village  to  the  company,  a  sufficient  consideration  to  sustain 
this  agreement  ?     We  are  unable  to  perceive  any  reason. 

It  is  next  urged,  that  the  town  authorities  had  disabled 
themselves  from  delivering  the  stock,  by  contracting  to  sell  it 
to  Plumb.  It  is  claimed  that  the  indorsements  by  him,  on 
the  back  of  the  agreement,  amounted  to  a  sale  to  him.  We 
think  the  effect  of  these  indorsements  is  misconceived.  The 
authorities  of  the  town  seem  to  have  supposed  that  Plumb 
had  some  interest  in  the  transaction,  as  he  was  a  contractor 
for  the  construction  of  the  road,  and  hence,  they  were  desi- 
rous to  have  his  assent,  which  he  gave,  on  the  conditions 
specified.  He,  by  no  means,  agreed  to  purchase  and  pay  for 
the  stock,  or  any  portion  of  it.  Nor  do  we  see  that  he  bound 
himself  to  do  any  act,  but  simply  consented  that  the  company 
should  refund  the  money,  and  he  would  receive  the  stock. 

We  are  at  a  loss  to  see  in  what  manner  it  became  necessary 
to  the  force  of  the  instrument  that  he  should,  in  anywise,  con- 
sent to  it.  He  does  not  seem  to  have  had  any  controling 
power  over  the  company,  or  its  acts  or  agreements.  The  com- 
pany was  bound  by  the  contract  made  by  its  president,  and 
we  can  not  perceive  how  Plumb  could  control  his  acts.  These 
indorsements  made  by  Plumb,  so  far  as  we  can  see,  were 
wmolly  nugatory,  and  had  no  effect  "whatever.  The  indorse- 
ments were  no  more  than  that  of  any  other  stranger  to  the 
agreement. 

What  has  been  said  in  reference  to  the  necessity  of  Plumb's 
consent  to  the  contract  applies  to  his  inserting  the  condition 
that  it  was  to  be  on  the  terms  that  the  road  should  be  con 
structed  within  the  time  specified  in  the  contract,  or  within 
such  further  time  as  should  be  agreed  upon  for  its  construc- 
tion. It  did  not  matter,  in  the  slightest  degree,  what  terms 
or  conditions  he  inserted  in  his  consent,  as  it  in  nowise  affected 
the  agreement  between  other  parties.  He  was  only  stating 
what  he  desired  and  consented  to,  and  not  what  the  company 
would  consent  to,  but  he  acted  for  himself,  and  not  for  the 
company. 
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The  tender  of  the  stock  and  the  demand  of  the  money  were 
sufficiently  proved.  We  fail  to  perceive  any  error  in  this 
record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Ward 

v. 

Cecelia  J.  Armstrong. 

1.  Trust — when  one  results  by  law.  Where  a  party  managing  an  estate 
uses  funds  belonging  to  the  estate  with  which  to  buy  an  outstanding  tax 
title  on  real  estate,  a  resulting  trust  to  the  extent  of  that  title  will  arise,  by 
operation  of  law,  in  favor  of  the  heirs  entitled  to  the  funds  used,  and  the 
grantee  will  be  considered  as  holding  as  trustee  for  such  heirs. 

2.  Same — where  land  is  bought  partly  with  trust  funds.  If  a  party  pur- 
chases land  with  trust  funds,  and  adds  his  own  funds  to  the  purchase  money, 
a  trust  will  result  to  the  owner  of  the  trust  funds  employed,  and  the  burden 
will  rest  upon  the  trustee  to  show  the  amount  put  in  by  him,  and  if  that  be 
not  shown  the  cestui  que  trust  will  take  the  whole  estate. 

3.  Resulting  trust — not  affected  by  Statute  of  Frauds.  A  resulting 
trust  arises  upon  proof  of  the  ownership  of  the  funds  used  to  make  a  pur- 
chase, and  does  not  depend  upon  any  agreement,  and  hence  is  not  affected 
by  the  Statute  of  Frauds. 

4.  Trustee — his  right  to  deal  in  trust  property.  A  trustee  is  not  per- 
mitted to  deal  in  trust  property  so  as  to  make  a  profit  to  himself.  All  pro- 
fits derived  from  its  use  are  for  the  benefit  of  the  cestui  que  trust,  and  in  all 
dealings  the  trustee  may  have  with  the  cestui  que  trust  in  regard  to  the  trust 
property,  the  burden  rests  on  him  of  showing  its  fairness. 

5.  Same — his  right  to  purchase.  While  the  trust  remains  unperformed, 
the  trustee  will  not  be  permitted  to  purchase  the  trust  property  as  a  stranger 
might,  except  upon  a  full  and  fair  disclosure  of  everything  that  relates  to  it, 
that  may,  in  any  material  degree,  affect  its  valued  If  he  has  an  advantage- 
ous offer  for  the  property,  it  is  his  duty  to  make  this  known  to  the  cestui 
que  trust,  before  purchasing  from  him. 

6.  Laches — what  delay  not  sufficient  to  bar  relief.  Where  a  bill  was  filed 
to  have  a  deed  set  aside,  and  to  have  a  resulting  trust  declared,  within  a  year 
after  the  facts  of  the  trust  came  to  the  complainant's  knowledge,  this  was 
not  such  an  unreasonable  delay  as  to  bar  equitable  relief. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

Messrs.  Dent  &  Black,  for  the  appellant. 

Messrs.  Cooper,  Garnett-  &  Packard,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

John  Bracken,  in  his  lifetime,  claimed  to  be  the  equitable 
owner  of  the  lands  involved  in  this  litigation,  but  the  legal  title 
was  in  one  Thomas  Gavelin.  After  the  death  of  John  Bracken, 
his  executors  instituted  a  suit  against  Gavelin,  to  procure  the 
legal  title  for  the  benefit  of  his  heirs,  three  of  whom  survived 
him.  Francis  Bracken,  one  of  the  heirs,  married  complainant, 
and  died  in  1862.  A  posthumous  child  was  born  unto  him, 
which  lived  but  a  short  time,  and  died,  leaving  complainant 
its  only  heir  at  law.  Pending  the  litigation  concerning  the 
Gavelin  title,  the  property  was  sold  for  drainage  assessments, 
and  was  bought  by  Donnelly,  who  afterwards  sold  the  certifi- 
cate of  purchase  to  Kerfoot.  It  was  thought  to  be  for  the  in- 
terests of  the  heirs  that  an  arrangement  should  be  made  with 
Kerfoot  to  perfect  the  tax  title  on  the  property,  which  was 
done.  After  Kerfoot  had  obtained  a  tax  deed,  at  the  request 
of  John  H.  Bracken,  who  had  then  assumed  the  management 
of  the  affairs  of  the  estate  of  his  father,  he  conveyed  all  the 
title  to  the  property  which  he  had  acquired  under  that  deed  to 
James  Ward,  one  of  defendants.  Without  any  permission 
from  any  of  the  heirs,  so  far  as  we  can  know  from  this  record, 
Ward  afterwards  conveyed  the  property,  by  quitclaim  deed, 
to  his  daughter,  Sarah  Agnes  Ward,  there  being  no  considera- 
tion for  the  conveyance. 

In  the  meantime,  Gavelin  sold  his  interest  in  the  property 
to  Henry  W.  Blodgett,  and  by  subsequent  negotiations,  con- 
ducted by  John  H.  Bracken,  in  connection  with  Ward,  he 
conveyed  the  property  to  Ward,  for  the  consideration  of  $1900, 
which  was  all  paid  by  Ward.  That  put  an  end  to  the  litiga- 
tion concerning  the  title  to  the  property,  and  afterwards  John 
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H.  Bracken  conveyed  his  undivided  one-third  interest  in  the 
property  to  Sarah  Agnes  Ward,  and  complainant,  who  had 
inherited  through  her  deceased  child  the  interest  that  was  in 
her  husband,  also  conveyed  to  Sarah  Agnes  Ward  one  undi- 
vided one-third  interest  in  the  property,  for  the  consideration 
of  $150  paid  to  her.  It  was  not  until  1873  that  Thomas 
Bracken,  the  other  heir,  conveyed  his  interest  in  the  property 
to  Ward. 

The  bill  is  framed  on  the  theory,  the  tax  title  on  the  prop- 
erty was  purchased  from  Kerfoot  with  money  that  belonged 
to  the  estate  of  John  Bracken,  and  that  Ward  took  the  title  in 
trust  for  the  benefit  of  the  heirs,  that  in  case  they  should  be 
unsuccessful  in  the  litigation  with  Gavelin,  they  might  hold 
it  as  an  adverse  title  to  the  property  to  that  of  Gavelin,  which 
they  were  contesting. 

It  is  sought  to  establish  a  resulting  trust  in  the  property  in 
favor  of  complainant,  and  have  her  deed  of  the  27th  of 
August,  1868,  to  Ward,  set  aside,  on  the  ground  it  was  obtained 
from  her  in  ignorance  of  the  fact  Ward  held  the  tax  title  to 
the  property  in  trust  for  her.  After  the  several  conveyances 
to  her,  Sarah  Agnes  Ward,  by  quitclaim  deed,  reconveyed 
whatever  interest  she  had  in  the  property  back  to  her  father. 

On  the  hearing,  the  court  declared  Ward  held  one-third  of 
the  property  in  trust  for  complainant,  and  having,  by  inter- 
locutory decree,  determined  the  rights  of  the  parties,  ordered 
a  reference  to  the  master  that  the  equities  might  be  adjusted 
on  the  basis  of  the  decree.  James  Ward  being  the  only  party 
complaining  of  the  decree,  the  case  comes  before  us  on  his 
appeal. 

There  is  some  contradiction  in  the  testimony,  but  we  may 
assume  as  fairly  proven,  that  the  money  with  which  the  tax 
title  was  purchased  from  Kerfoot  was  the  money  of  the  estate 
of  John  Bracken.  That  it  was  bought  in  aid  of  the  title  claimed 
by  the  heirs,  admits  of  no  doubt.  It  seems  probable  a  portion 
of  the  money  was  borrowed  of  defendant,  Ward,  by  John  H. 
Bracken,  who  had  charge  of  the  affairs  of  the  estate  after  the 
executors  ceased  to  act,  with  which  to  make  payment  for  the 
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tax  title  to  the  property,  and  was  afterwards  adjusted  between 
them. 

Treating  the  money  with  which  the  tax  title  was  purchased 
as  funds  belonging  to  the  estate  of  John  Bracken,  as  we  are 
warranted  in  doing  from  the  testimony,  on  conveyance  to  de- 
fendant, a  resulting  trust  in  the  property  to  the  extent  of  that 
title  arises,  by  operation  of  law,  in  favor  of  the  heirs,  and  the 
grantee  must  thereafter  be  considered  as  holding  it  as  trustee 
for  the  parties  to  whom  the  funds  used  belonged.  The  rela- 
tions existing  between  the  trustee  and  the  cestuis  que  trust  do 
not  depend  upon  any  agreement  made  at  the  time  of  the  con- 
veyance to  the  trustee  in  this  case,  but  arise  upon  proof  of  the 
ownership  of  the  funds  used  in  making  the  purchase.  That 
fact  determines  the  character  of  the  transaction,  and  the  trust 
presumed  in  favor  of  the  owners  of  the  funds  employed  in 
making  the  purchase,  is  in  nowise  affected  by  the  Statute  of 
Frauds,  as  it  is  not  a  matter  of  agreement. 

It  is  familiar  law,  the  trustee  may  not  deal  in  trust  property 
so  as  to  make  a  profit  to  himself.  Whatever  use  he  may  make 
of  it,  if  profit  is  derived,  the  law  presumes  it  is  for  the  benefit 
of  the  cestui  que  trust,  and  will  require  him  to  render  an  ac- 
count. In  all  dealings  he  may  have  with  the  cestui  que  trust 
in  regard  to  the  trust  property,  the  burden  rests  on  him  of 
showing  their  fairness.  While  the  trust  remains  unperformed, 
the  trustee  will  not  be  permitted  to  purchase  the  property  as  a 
stranger  might,  except  upon  a  full  and  fair  disclosure  of  every- 
thing that  relates  to  it,  that  may,  in  any  material  degree,  affect 
the  value  or  propriety  of  making  the  transaction..  This  salu- 
tarj^  principle,  we  think,  has  its  application  to  this  case. 

It  was  with  the  aid  of  the  tax  title  which  defendant  held  in 
trust  for  complainant  and  the  other  heirs,  he  was  enabled  to 
make  an  advantageous  purchase  of  the  adverse  title  to  the 
property  that  had  been  the  subject  of  litigation  for  so  many 
years.  It  is  no  answer  to  this  position  to  say,  the  tax  title,  if 
tested,  might  have  proved  to  be  worthless.  The  same  may  be 
affirmed  of  the  equitable  title  the  heirs  had  been  endeavoring 
to  assert.     With  both  titles  combined,  defendant  was  able  to 
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procure  the  absolute  title  for  really  one-half  the  value  of  the 
property.  There  can  be  no  doubt  the  owner  of  the  adverse 
title  considered  the  strength  of  both  titles  held  by  the  heirs,  in 
making- his  proposition  to  give  or  take  so  much  to  settle  the 
controversy.  It  may  be,  the  conduct  of  John  H.  Bracken,  in 
the  part  he  took  in  the  negotiations  for  the  adverse  claim  to 
the  property,  is  not  free  from  criticism;  but  that  fact  did  not 
relieve  defendant  from  his  obligations  as  trustee  for  the  other 
heirs.  Before  he  could  bargain  with  complainant  for  her  in- 
terest in  the  property,  the  law  made  it  his  duty  to  inform  her 
of  everything  that  materially  affected  its  value.  This  he  did 
not  do.  Long  before  he  obtained  complainant's  deed  to  his 
daughter,  he  had  a  most  advantageous  offer  for  the  title  of  the 
heirs,  but  instead  of  making  that  fact  known  to  complainant, 
he  purchased  the  property  on  such  terms  as  he  thought  would 
realize  a  profit  to  himself.  When  these  offers  were  made,  it 
was  obviously  his  duty  to  communicate  them  to  the  parties 
interested  in  the  estate,  and  it  was  for  them  to  elect  which 
offer  they  would  accept — whether  they  would  sell  their  inter- 
est at  the  price  offered,  or  buy  at  the  price  their  adversary  was 
willing  to  accept.  Had  he  done  so,  it  is  hardly  probable  com- 
plainant would  have  accepted  the  sum  she  did  for  the  convey- 
ance of  her  interest,  when  she  could  have  realized  more  than 
double  what  she  received,  by  accepting  either  proposition  made 
to  her  trustee.  Neither  her  counsel  conducting  the  litigation 
on  her  behalf,  nor  her  relatives,  with  whom,  it  is  insisted,  she 
advised  as  business  agents,  were  informed  of  the  offers  that 
had  been  made  to  defendant  concerning  the  title  of  the  prop- 
erty, before  the  transaction  was  concluded. 

It  is  not  claimed  that  complainant  had  any  actual  knowledge 
of  the  facts  before  she  made  the  conveyance  to  defendant's 
daughter  of  her  interest  in  the  land.  Whatever  may  have 
been  the  motives  of  defendant,  and  whether  he  was  misled  by 
the  efforts  of  John  H.  Bracken  to  obtain  more  than  his  fair 
proportion  of  the  avails  of  the  property,  he  must  have  known 
the  funds  with  which  the  tax  title  was  purchased  belonged  to 
the  estate  of  John  Bracken,  and  that  he  was  chargeable  as 
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trustee  for  the  heirs,  and  that  fact  being  established,  the  law 
would  not  permit  him  to  deal  with  the  trust  property  as  his 
own.  So  far  as  the  evidence  in  this  record  shows,  the  tax  title 
was  of  as  much  value  as  the  equitable  title  claimed,  that  was 
in  litigation.  The  holder  of  the  adverse  title  considered  both, 
together,  as  nearly  equal  in  value  to  one-half  the  property. 
It  was  using  the  trust  property,  whatever  its  real  value  was, 
with  which  to  buy  the  outstanding  title  to  defendant's  benefit, 
that  the  law  forbids. 

It  will  be  understood,  no  matter  what  the  intention  of  de- 
fendant may  have  been,  the  transaction  was  for  the  benefit  of 
the  cestuis  que  trust,  and  the  court  correctly  decreed  that  com- 
plainant, as  one  of  them,  was  entitled  to  the  benefit  of  the 
bargain  in  proportion  to  her  interest  in  the  trust  property. 

On  another  view,  it  may  be  conceded,  a  part  of  the  funds 
with  which  the  tax  title  was  purchased  belonged  to  defendant ; 
but,  still,  we  think  the  law  is,  if  a  party  purchase  lands  with 
trust  funds,  and  adds  his  own  funds  to  the  purchase  money,  a 
trust  will  result  to  the  owner  of  the  trust  funds  employed,  and 
the  burden  will  be  upon  the  trustee  to  show  the  amount  he 
had  embarked  in  the  enterprise;  otherwise  the  cestui  que  trust 
will  take  the  whole  estate.  Seaman  v.  Cook,  14  111.  501; 
Perry  on  Trusts,  sec.  128.  We  find,  here,  no  satisfactory  evi- 
dence that  defendant  furnished  any  distinct  share  or  aliquot 
part  of  the  funds  with  which  the  tax  title  to  the  property  was 
purchased. 

ISTo  laches  can  fairly  be  imputed  to  complainant.  It  is 
proven  she  brought  her  bill  to  set  aside  her  deed,  and  to  have 
declared  a  trust  in  the  property  in  her  favor,  within  a  year  after 
the  facts  of  the  trust  came  to  her  knowledge.  That  was  not 
unreasonable  delay,  as  was  ruled  in  an  analogous  case  in  this 
court  {Tyler  v.  Daniel,  65  111.  316).  There  is  proof  she  was 
dissatisfied  soon  after  the  delivery  of  the  deed,  in  1868,  with 
the  amount  she  had  received  for  her  interest  in  the  property, 
but  she  had  no  knowledge,  then,  of  the  existence  of  the  facts 
that  would  avoid  the  deed  as  between  her  and  her  trustee. 
That  she  may  have  deliberated  before  making  the  conveyance, 
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and  advised  with  her  counsel  and  relatives  as  to  the  propriety 
of  making  it,  is  more  than  probable,  but  neither  she  nor  her 
advisers  had  any  knowledge  of  the  facts  that  established  a  trust 
in  her  favor,  nor  of  the  advantageous  offers  that  had  been  made 
to  her  trustee  for  settling  the  litigation  concerning  the  prop- 
erty. Whatever  deliberation  there  may  have  been,  was  upon 
another  phase  of  the  case,  and  not  upon  the  facts  as  disclosed 
in  this  record. 

The  decree  is  in  accordance  with  those  equitable  principles 
that  govern  the  relation  of  trustee  and  cestui  que  trust,  is  war- 
ranted by  the  testimony,  and  must,  therefore,  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  C.  D.  F.  Smith 

v. 
The  Common  Council  of  The  City  of  Auroka  et  al. 

1.  Common  Pleas  Courts  for  Elgin  and  Aurora  continued  in  force  by 
new  constitution.  The  courts  of  common  pleas  for  the  cities  of  Elgin  and 
Aurora  were  continued  in  force  subsequent  to  the  adoption  of  the  present 
constitution,  as  they  existed  under  the  act  of  February  16,  1859,  until  the 
"  Act  in  relation  to  Courts  of  Record  in  Cities,"  in  force  July  1,  1674. 

2.  Same— effect  of  act  of  1874.  By  the  act  of  1874  in  relation  to  city 
courts,  the  courts  of  common  pleas  for  the  cities  of  Elgin  and  Aurora  were 
continued  the  same  as  they  were,  except  the  name  was  changed,  and  their 
jurisdiction  was  made  concurrent  with  circuit  courts,  within  the  city,  in  all 
civil  cases,  in  all  criminal  cases  except  treason  and  murder,  and  in  appeals 
from  justices  of  the  peace,  and  it  was  provided  that  the  proceedings  and 
practice  therein  should  be  the  same  as  in  circuit  courts,  and  that  the  judge 
should  be  elected  the  same  as  other  city  officers. 

3.  The  word  "  city,"  in  the  act  of  1874,  is  used  -merely  to  designate  an 
election  district,  but  this  does  not  require  that  a  judge  shall  be  elected  in 
each  of  said  cities.  One  judge  may  still  be  elected  for  both  courts,  as 
before. 

This  was  an  application,  in  this  court,  by  C.  D.  F.  Smith, 
for  a  mandamus  against  the  common  council  of  the  city  of 
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Aurora  and  the  city  council  of  the  city  of  Elgin,  to  compel 
them  and  the  clerks  of  the  city  courts  in  said  cities  to  cause  an 
election  to  be  held,  according  to  law,  by  the  legal  voters  of  said 
cities,  for  a  judge  for  the  city  court  of  Aurora  and  city  court 
of  Elgin. 

The  respondents  demurred  to  the  relator's  petition,  and  thus 
the  question  was  presented  to  the  court. 

Mr.  C.  D.  F.  Smith,  pro  se. 

Mr.  M.  O.  Southworth,  for  the  City  of  Aurora;  Mr.  Eugene 
Clifford,  for  the  City  of  Elgin. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Courts  of  common  pleas  having  been  established  in  the  cities 
of  Elgin  and  Aurora,  by  previous  acts  of  the  General  Assembly, 
it  was  provided  by  an  act  of  the  General  Assembly  amend- 
atory thereof,  in  force  February  16,  1859,  that  one  judge 
should  be  elected  by  the  qualified  electors  of  the  two  cities,  for 
both  courts.  The  first  election  was  to  be  on  the  fourth  Monday 
of  February,  1859,  and  thereafter  the  election  was  to  be  held 
on  the  fourth  Monday  of  February  of  every  succeeding  fourth 
year.  The  person  so  elected  was  to  hold  his  office  until  his 
successor  should  be  elected  and  qualified.  It  is  -provided  by 
section  two  of  this  act:  "  That  if,  for  any  cause,  an  election 
should  not  be  held  at  the  time  herein  specified,  *  *  then 
an  election  shall  be  held  in  the  same  manner  provided  for  in 
case  of  vacancy,  as  specified  in  this  act."  This  is  found  in 
section  6,  as  follows :  "  In  case  of  vacancy  *  *  *  in  the 
office  of  judge,  immediately  upon  the  fact  becoming  known, 
it  shall  be  the  duty  of  the  clerks  of  said  courts  to  fix  upon  a 
time,  within  four  weeks  thereafter,  for  a  new  election  of  judge, 
and  to  give  notice  thereof  in  their  respective  cities  at  least  ten 
days  before  said  elections,  in  a  public  newspaper  in  such  city, 
for  the  same  time,  which  shall  be  conducted  in  the  same  man- 
ner as  provided  by  section  two  of  this  act." 

E~o  election  for  such  judge  was  held,  or  ordered  to  be  held, 
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on  the  fourth  Monday  of  February,  1875,  and  the  relator  asks 
a  peremptory  mandamus  "  commanding  the  city  council  of  the 
city  of  Elgin  and  the  common  council  of  the  city  of  Aurora, 
and  the  clerks  of  said  courts,  to  cause  an  election  to  be  held, 
according  to  law,  by  the  voters  of  said  cities,  for  a  judge  of  the 
city  court  of  Elgin  and  the  city  court  of  Aurora." 

There  can  be  no  question  that  the  courts  of  common  pleas 
for  the  cities  of  Elgin  and  Aurora  were  continued  in  force  subse- 
quent to  the  adoption  of  the  present  constitution,  as  they  existed 
under  the  act  of  February  16,  1859,  until  the  "  Act  in  relation 
to  Courts  of  Record  in  Cities,"  in  force  July  1,  1874,  became 
a  law,  for  this  is  expressly  provided  for  by  the  fifth  section  of 
the  schedule  to  the  constitution.  The  only  question  is,  to  what 
extent  does  the  last  named  act  repeal  or  modify  the  provisions 
of  the  act  of  February  15,  1859. 

It  is  enacted,  by  the  first  section  of  the  act  of  July  1,  1874, 
that  the  several  courts  of  record  now  existing  in  and  for  cities, 
and  such  as  may  hereafter  be  established  bylaw  in  and  for  any 
city  in  this  State,  shall  severally  be  styled  "  The*city  court  of 
(name  the  city),  and  shall  have  concurrent  jurisdiction  with  the 
circuit  courts,  within  the  city  in  which  the  same  may  be,  in  all 
civil  cases  and  in  all  criminal  cases  except  treason  and  murder, 
and  in  appeals  from  justices  of  the  peace  in  said  city;  and  the 
course  of  proceeding  and  practice  in  such  courts  shall  be  the 
same  as  in  the  circuit  courts,  so  far  as  may  be." 

Section  five  provides  that  the  judges  of  such  courts,  respect- 
ively, shall  be  elected  by  the  qualified  electors  of  such  city,  in 
the  same  manner  that  city  officers  of  such  city  are  elected," 
etc. 

Section  twenty  is  as  follows:  "  The  several  courts  of  record 
now  established  are  hereby  continued  under  the  name  and 
style  of  '  The  City  Court  of  (name  of  city),'  with  all  the  powers 

and  iurisdiction  conferred  bv  this  act." 

.i  i/ 

The  changes  effected,  where  the  local  acts  otherwise  provided, 
are  plainly  these,  and  none  other: 

First.     The  name  of  the  court  is  changed. 


160  The  People  ex  rel.  v.  City  of  Aurora.     [Sept.  T. 

Opinion  of  the  Court. 

Second.  It  has  jurisdiction  concurrent  with  the  circuit 
court,  within  the  city,  in  all  civil  cases,  in  all  criminal  cases 
except  treason  and  murder,  and  in  appeals  from  justices  of  the 
peace. 

Third.  The  course,  proceeding  and  practice  are  the  same 
as  in  the  circuit  courts. 

Fourth.  The  judges  are  to  be  elected  in  the  same  manner 
that  city  officers  are  elected. 

That  the  word  "  city  "  is  uniformly  used  in  the  singular 
number,  we  regard  of  no  significance  to  show  that  it  was  in- 
tended the  judge  should  be  elected  from  a  single  city,  where, 
before,  he  was  required  to  be  elected  from  two  or  more  cities, 
for  this  is  used  merely  as  a  designation  of  the  election  district, 
which,  in  the  cases"  of  the  courts  thereafter  to  be  organized, 
was  a  single  city.  A  rule  of  construction  laid  down  in  the 
same  revision  of  the  laws  for  the  construction  of  this  and  other 
laws  embraced  in  the  revision  is,  "  Words  importing  the  sin- 
gular number  may  extend  and  be  applied  to  several  persons  or 
things,  and  words  importing  the  plural  number  may  include 
the  singular."     (Kev.  Stat.  p.  1011,  §  1 — 3d  clause.) 

The  section  of  the  schedule  before  referred  to  continued  the 
courts  then  in  existence,  "  until  otherwise  provided  by  law," 
and  the  language  of  the  twentieth  section  continues  the  courts 
then  established,  but  under  a  different  name. 

We  are  of  opinion  this  continued  the  courts  of  common 
pleas  of  Elgin  and  Aurora,  under  the  name  of  city  courts,  to 
be  held  by  a  single  judge,  as  they  were  then  established,  and 
who  should  continue  to  be  elected  by  the  votes  of  both  cities. 
This  is  not  repugnant  to  any  provision  in  the  act,  and  there  is 
nothing  from  which  it  clearly  appears  that  this  feature  in  the 
organization  of  the  court  was  to  be  changed. 

The  peremptory  mandamus  is  awarded. 

Mandamus  awarded. 


1876.]  Caldwell  et  al.  v.  Lawrence.  161 

Opinion  of  the  Court. 


J.  Feank  Caldwell  et  ah 

v. 

Adolph  E.  Lawrence. 

i 

1.  Patities — in  suit  on  promissory  note — equitable  ownership.  In  a  suit 
by  the  indorsee  of  a  promissory  note,  a  plea  that  the  plaintiff  had,  for  a 
valuable  consideration,  redelivered  the  note  to  the  payee,  is  bad  on  demurrer, 
unless  it  shows  defendant  has  some  defense  to  the  note. 

2.  A  suit  on  a  promissory  note  is  properly  brought  in  the  name  of  the 
person  in  whom  the  legal  title  to  the  note  is  vested,  and  it  is  a  matter  of  no 
consequence,  so  far  as  defendant  is  concerned,  who  may  be  the  equitable 
owner  of  the  note,  if  he  has  no  defense  to  it. 

3.  Pleading — declaration  on  assigned  note.  In  a  suit  upon  a  promissory 
note  by  an  assignee,  it  is  not  necessary  to  allege  that  the  indorsement  was 
made  upon  any  particular  day,  even  though  the  indorsement  was  in  fact 
dated. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Marshall  &  Sterrett,  for  the  appellants. 
Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

All  the  objections  taken  to  the  judgment  in  this  case  are 
purely  technical,  and  in  no  manner  affect  the  merits  of  the 
cause.  The  action  is  upon  a  promissory  note,  payable  to  one 
D.  K.  Kness,  and  was  by  him  indorsed  and  delivered  to  plain- 
tiff. Both  defendants  pleaded  the  general  issue,  but  one  of 
them  pleaded,  specially,  that  plaintiff,  for  a  valuable  consid- 
eration, had  delivered  the  note  back  to  the  payee,  and  thereby 
had  parted  with  all  his  right  and  interest  in  the  note,  and  that 
the  right  of  action  had  revived  in  the  payee.  A  demurrer 
was  sustained  to  this  plea,  and,  we  think,  very  properly.  The 
legal  title  to  the  note  was  still  in  plaintiff,  and  the  facts  averred 
simply  showed  the  payee  was  equitably  entitled  to  the  pro- 
ceeds ;  but  that  is  a  question  with  which  defendant  need  not 
11— 84th  III. 
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concern  himself.  It  is  not  alleged  he  had  any  defense  to  the 
note  as  against  the  payee,  and  in  whom  were  the  equities  is  a 
matter  of  no  consequence.  Had  the  plea  set  forth  facts  which 
constituted  a  defense  to  the  note,  either  in  whole  or  in  part,  a 
very  different  question  would  have  been  presented.  The  legal 
title  of  the  note  remaining  in  plaintiff,  the  fact  the  payee  may 
have  been  the  equitable  owner,  constitutes  no  sort  of  defense 
to  the  action.  The  suit  was  rightfully  brought  in  the  name 
of  the  party  in  whom  was  the  legal  title  to  the  indebtedness, 
and  it  can  make  no  difference  to  defendant  who  may  have  been 
the  equitable  owner  of  the  note,  if  he  had  no  defense  on  the 
merits. 

There  was  no  variance  on  either  ground  suggested.  The 
averment  the  note  was  indorsed  by  the  payee  to  plaintiff  is 
general,  and  it  is  not  material  the  indorsement  was,  in  fact, 
dated.  It  was  not  necessary  it  should  be  alleged  the  indorse- 
ment was  upon  any  particular  day,  and  the  averment  in  that 
regard  is  full  enough.  With  regard  to  the  averment  as  to  the 
rate  of  interest,  the  declaration  is  in  the  precise  language  of 
the  note,  and  there  is  no  variance. 

Evidence  tendered,  the  note  had  been  redelivered  to  the 
payee,  was  properly  rejected.  ]STo  defense  was  pleaded,  nor 
was  any  offer  made,  on  the  trial,  to  prove  any  under  the  gen- 
eral issue.  As  we  have  seen,  the  evidence  offered  Was  upon  a 
wholly  immaterial  issue. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Thomas  Kenwick  et  al. 

v. 

Horace  P.  Hall  et  al. 

1.  Jurisdiction  in  chancery — to  determine  legality  of  corporation.  By 
our  statute,  an  information  in  the  nature  of  a  quo  warranto  will  lie  where 
any  association  or  number  of  persons  shall  act,  within  this  State,  as  a  corpo- 
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ration  without  being  legally  incorporated,  and  a  court  of  chancery  has  no 
jurisdiction  to  determine  the  question  as  to  whether  such  association  is 
legally  incorporated  or  not. 

2.  Quo  warranto — proper  remedy  to  test  legality  of  organization  of 
school  district.  If  a  number  of  persons  assume  to  act  as  school  trustees  of 
a  district,  claimed  by  them  to  be  legally  organized,  the  question  as  to  the 
legal  existence  of  such  district  can  only  be  tested  by  filing  an  information  in 
the  nature  of  a  quo  warranto. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  L.  Lowell,  and  Mr.  C.  Kelltjm,  for  the  appellants. 

Mr.  A.  C.  Allen,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  trustees  of  schools  of  two  adjoining  towns  established, 
or  attempted  to  establish,  a  new  school  district,  composed  of 
territory  taken  part  from  a  district  in  one  town,  part  from  a 
district  in  the  other  town,  and  part  from  another  district  in  the 
latter  town.  Directors  of  schools  were  chosen  for  this  sup- 
posed new  school  district. 

Appellants,  owners  of  real  estate  in  the  several  old  districts 
from  which  the  territory  for  the  new  one  was  taken,  and  also 
of  real  estate  in  the  boundaries  of  the  new  district,  filed  their 
bill  in  equity  in  the  circuit  court,  alleging  that  the  proceed- 
ings in  this  regard  were,  in  many  respects,  irregular  and  illegal, 
and  that,  in  contemplation  of  law,  no  new  district  had  been 
formed ;  and  alleging,  among  other  things,  that  the  directors 
of  the  new  district  were  about  to  contract  debts  to  build  a  new 
school  house,  which  would  impose  an  illegal  burden  upon 
them,  or  at  least  an  improper  cloud  upon  their  lands  in  the 
new  district,  and  asking  for  an  injunction  forbidding  these 
directors  and  other  public  officers  from  recognizing  the  new 
district  as  having  a  legal  existence,  and  especially  forbidding 
the  contracting  of  debt  to  build  the  proposed  new  school 
house.  The  circuit  court,  on  motion,  dissolved  the  injunction 
and  dismissed  the  bill,  and  complainants  appeal  to  this  court. 
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We  find  no  grounds  in  this  bill  upon  which  to  found  juris- 
diction in  a  court  of  equity.  The  objections  presented  to  the 
regularity  of  the  proceedings  called  in  question  are  merely 
technical.  If  these  objections  be  fatal,  there  is  a  complete 
remedy  at  law. 

By  our  statute,  an  information  in  the  nature  of  a  quo  war- 
ranto will  lie  where  "  any  association  or  number  of  persons 
shall  act  within  this  State  as  a  corporation  without  being 
legally  incorporated."  If  it  be  true,  as  alleged  in  this  bill, 
that  a  new  district  has  never  been  created  under  the  law,  in 
such  case  the  legal  existence  of  this  quasi  corporation  can  be 
tested,  and  its  illegality  established  by  proceedings  under  this 
statute.  "We  find  in  this  record  neither  fraud,  accident,  mis- 
take nor  irreparable  damages,  nor  any  other  ground  for  the 
jurisdiction  of  a  court  of  equity. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


John  Fostee 
v. 
*The  Chicago   and  Alton  Eailroad  Co. 

1.  Negligence — in  guard  to  curve  of  railroad,  resulting  in  injury  to 
employee.  Where  a  switchman  of  a  railway  company,  while  engaged  in 
coupling  cars  from  the  inside  of  a  short  curve,  caught  his  foot  between  the 
main  rail  and  the  guard  placed  about  three  inches  from  it  to  prevent  the 
wheels  from  jumping  the  track,  and  thereby  lost  his  leg  by  having  it  run 
over;  and  it  appeared,  from  the  testimony  of  men  of  experience,  that  the 
guard  rail  was  properly  constructed,  and  that  it  was  hazardous  to  couple 
from  the  inside,  but  comparatively  safe  from  the  outside  of  the  curve,  and 
that  the  party  injured  was  familiar  with  the  curve,  and  gave  no  notice  to 
the  company  of  any  defect,  it  was  held,  that  even  if  the  company  was  guilty 
of  negligence  as  to  the  manner  in  which  the  guard  was  constructed,  it  was 
slight,  and  that  of  the  switchman  gross,  and;that  he  was  not  entitled  to 
recover  for  the  injury. 

2.  Error— instructions  that  work  no  injury.  Where,  under  the  facts  of 
a  case,  the  plaintiff  can  not  recover,  and  a  verdict  is  found  against  him,  the 
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judgment  will  not  be  reversed  for  errors  in  some  of  the  instructions  against 
him. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G-.  Rogers,  Judge,  presiding. 

Mr.  John  W.  Showalter,  for  the  plaintiff  in  error. 

Mr.  C.  Beckwith,  and  Messrs.  Monroe,  Bisbee  &  Ball,  for 
the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  brought  this  action  to  recover  damages 
from  defendant  in  error,  for  the  loss  of  his  leg.  Plaintiff  in 
error  was,  on  the  12th  of  June,  1873,  and  had  been  for  some 
time,  in  the  employment  of  the  Chicago,  Danville  and  Yin- 
cennes  Railroad  Company,  as  a  switchman.  The  accident 
occurred  on  that  day,  whilst  he  was  engaged  in  coupling  cars  on 
the  road.  Previous  to  that  time,  that  company  had  been,  by 
arrangement,  allowed  to  run  its  cars  over  the  road  of  defendant 
in  error,  from  Bridgeport  to  Chicago,  the  former  company  to 
assume  all  risks  and  to  conform  to  all  the  rules  and  regulations 
of  the  road  of  defendant  in  error.  Plaintiff  in  error  was  shown, 
by  the  evidence,  to  have  been  a  railroad  man,  and  had  been 
engaged,  to  a  greater  or  less  extent,  in  coupling  cars  since 
1867.  He  had  been  over  the  part  of  the  road  where  the  acci- 
dent occurred,  twice  each  day,  for  about  six  weeks,  and  was 
familiar  with  the  track  and  its  condition. 

Plaintiff  in  error  sustained  the  injury  near  the  center  of  a 
short  curve.  Around  this  curve  a  guard  rail  was  laid,  which 
is  used  to  prevent  the  car  wheels  from  mounting  the  rail  on 
the  outside  of  the  curve  and  running  from  the  track.  The 
trucks,  to  which  the  wheels  are  attached,  are  a  solid  frame, 
and,  in  running  around  the  curve,  the  wheels  run  in  a  straight 
line.  They  go  straight  until  their  flanges  strike  the  rail,  when 
they  are  deflected,  and  then  they  go  straight  again  until  they 
strike  the  rail,  thus  rendering  the  guard  rail  on  the  inner  or 
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short  line  of  the  curve  indispensable  to  prevent  trains,  run- 
ning at  a  rapid  rate  of  speed,  from  jumping  the  track. 

Experience  has  shown  that  this  third,  or  guard  rail,  when 
properly  placed,  is  best  calculated  to  accomplish  the  purpose. 
In  its  construction,  the  guard  rail,  it  is  obvious,  must  not 
be  so  placed  as  to  leave  no  play  for  the  flange  of  the  car  wheel, 
as  trains  running  at  a  rapid  rate  would  incline  to  jump  the 
track  or  spread  the  rails;  and  if  the  end  of  a  guard  rail,  from 
any  cause,  should  become  slightly  displaced,  and  project  to- 
wards the  track  rail,  the  wheel  would  mount  it  and  throw  the 
train  from  the  track. 

The  thickness  of  the  flange  of  the  car  wheel  is  designed  to 
be  one  and  five-eighths  inches,  and  it  necessarily  runs  between 
the  rail  on  the  short  line  of  the  curve  and  the  guard  rail,  which 
is  usually  a  little  higher  than  the  track  rail.  This  was  a  com- 
promise track,  to  accommodate  cars  varying  in  width  from 
four  feet  eight  and  one-half  inches  to  four  feet  nine  and  one- 
quarter  inches,  which,  it  is  claimed,  requires  more  space 
between  the  track  rail  and  the  guard  than  it  would  had  all 
cars  passing  over  it  been  of  the  same  width.  The  rails  are 
wider  at  the  base  and  top  than  in  the  space  between  those 
points,  thus  creating  a  considerable  concavity  midway  between 
the  top  and  bottom. 

Whilst  coupling  cars,  he  being  on  the  shorter  side  of  the 
curve,  the  foot  of  plaintiff  in  error  slipped  into  the  space 
between  the  track  rail  and  the  guard  rail,  and,  becoming  fast 
so  he  could  not  extricate  it,  the  car  ran  over  it,  and  crushed 
and  mangled  it  to  such  an  extent  that  his  leg  had  to  be  ampu- 
tated, and  he  sues  to  recover  damages,  and  claims  that  there 
was  gross  negligence  in  constructing  the  track  at  this  curve. 

It  is  obvious  that  the  concavity  of  the  two  rails,  placed 
opposite  and  near  each  other,  renders  it  dangerous  to  persons 
walking  over  them.  "Witnesses  for  defendant  in  error  say  that 
the  space  between  the  track  rail  and  the  guard  rail,  on  a  curve 
of  twelve  and  one-half  degrees,  as  this  was,  should  be,  differ- 
ing in  their  conclusions,  from  two  and  three-quarters  to  four 
inches,  and  witnesses  for  plaintiff  in  error  fixing  it  at  from 
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two  and  one-quarter  to  three  inches.  There  was  some  con- 
trariety in  the  evidence  as  to  the  width  of  the  space  at  the 
place  where  the  accident  occurred.  It  appears  that,  at  differ- 
ent points  on  this  curve,  the  width  between  the  track  rail  and 
the  guard  rail  was  from  three  to  three  and  five-eighths  inches, 
and  there  was  evidence  tending  to  show  that  it  was  three 
inches  at  the  place  of  the  accident. 

It  is  obvious  that,  where  a  person  steps  into  the  open  space 
between  these  rails,  the  sole  of  the  shoe,  by  the  weight  of  the 
person,  would  curve  up  so  as  to  let  the  foot  pass  into  the 
wider  space  below,  caused  by  the  concavity  of  the  sides  of  the 
opposite  rails,  and  on  attempting  to  withdraw  the  foot,  owing 
to  its  pressure  on  the  inside  of  the  sole,  the  outer  edges  could 
not  curve  downwards  so  as  to  relieve  the  foot,  and  it  could  not 
be  readily  disengaged.  "We  apprehend  that  the  weight  of  a 
man  of  ordinary  size  would  force  the  foot  into  a  space  con- 
siderably narrower  than  the  sole  of  the  shoe,  by  thus  curving 
it  upwards,  and  hence  such  places  must  be  dangerous  to  walk 
over. 

The  witnesses  called  by  defendant  in  error,  who  testified  as 
to  the  proper  space  that  should  be  between  these  rails,  were, 
most  of  them,  engineers,  or  railroad  builders,  or  track  repairers, 
of  long  and  extensive  experience,  and,  being  men  of  respecta- 
bility, it  was  natural  that  the  jury  would  be  inclined  to  regard 
their  evidence,  rather  than  opposing  theory  or  mathematical 
calculation.  These  were  men  of  practical  experience,  and 
testifying  from  the  tests  of  the  application  of  trains  running 
over  curves  on  railroads,  their  business  being  to  construct 
such  curves  with  a  view  to  practical  safety  to  persons  travel- 
ing on  railroads,  and  with  reference,  also,  to  the  safety  to  their 
employees  and  others  rightfully  on  their  tracks.  In  mathe- 
matical calculations  as  to  the  application  of  force  to  machinery, 
it  is  not  an  easy  matter  to  take  into  account  all  resisting  and 
obstructing  elements  that  have  to  be  provided  for  or  overcome. 
Hence,  practical  tests  are  of  more  value  than  theoretical  cal- 
culations. The  jury  seem  to  have  been  afforded  every  facility 
for  ascertaining  the  true  condition  of  the  track,  and  of  wTeigh- 
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ing  the  evidence  before  them,  and,  from  the  testimony  as  pre- 
served in  the  record,  we  are  satisfied  that  they  could  not  have 
rightfully  found  but  as  they  did.  We  are  not  able  to  say,  from 
the  evidence,  that  if  the  company  was  guilty  of  any  negligence, 
it  was  such  as  to  render  it  liable. 

The  evidence  conclusively  shows  that,  had  plaintiff  in  error 
been  on  the  outside  of  the  curve,  his  foot  could  not  have  been 
caught,  and  the  injury  could  not  have  occurred,  and,  with  his 
experience,  he  must  have  known  that  it  would  have  been  safe, 
and  that  the  other  was  unsafe  at  the  ordinary  space  of  three 
inches.  Even  at  that  width,  if  the  foot  were  to  slightly  turn 
to  one  side,  it  would  evidently  slip  into  it,  and  it  would  be 
more  difficult  to  disengage  it  than  if  the  space  were  greater. 
Plaintiff  in  error  seems  to  have  been  indifferent  to  his  safety, 
and  even  highly  negligent.  When  safety  and  danger  were 
before  him,  he  seems  to  have  chosen  the  latter;  and  it  is  clear 
to  our  minds  that,  had  he  used  ordinary  prudence,  the  acci- 
dent would  not  have  occurred.  This,  he  was  bound  to  do, 
unless  the  company  was  guilty  of  gross  negligence. 

The  evidence  shows  that  plaintiff  in  error  could  have  safely 
coupled  the  cars  from  the  outer  side  of  the  curve.  He  had 
an  assistant,  who  could,  under  his  directions,  have  signaled 
the  engine-driver,  or  he  could  have  given  the  signal  and  then 
have  walked  across  the  track  to  the  outside  of  the  curve, 
dropped  the  pin,  and  then  left  the  track  with  at  least  compara- 
tive safety.  The  company  proved  that  the  guard  rail  was  laid 
three  inches  from  the  track  rail,  and  that  they  had  endeavored 
to  keep  it  at  that  distance.  The  proof  tended  to  show  that  to 
be  the  usual  and  proper  width;  but  if  it  was  not,  or  if  it  was 
wider,  plaintiff  in  error  was  a  railroad  man  of  considerable 
experience,  and  must  have  known  if  it  was  hazardous,  and  if 
so,  it  was  his  duty  to  have  reported  it  to  the  proper  officer. 
He  could  judge  as  well  whether  his  foot  could  get  into  the 
space  as  could  an  engineer.  It  required  no  special  education 
or  complicated  mathematical  calculation  to  determine  that 
question,  and  plaintiff  in  error,  no  doubt,  by  observation, 
could  have  determined  whether  it  was  dangerous  to  persons 
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walking  on  the  track,  whether  he  could  have  determined  or 
not  that  it  could  have  been  reduced  in  width  and  safely 
answered  for  the  passage  of  cars  over  the  curve.  He  gave  no 
notice,  but  continued  to  run  all  risks  without  using  the  oppo- 
site side  of  the  track,  which  would  have  been  safe. 

We,  from  the  evidence,  are  unable  to  say  that  the  railroad 
company  was  guilty  of  negligence,  or  if  it  could  be  so  held,  it 
was  slight,  and  that  of  plaintiff  in  error  was  gross.  Hence 
there  are  no  grounds  for  a  recovery,  and  had  the  jury  found 
differently,  the  verdict  would  not  have  been  permitted  to 
stand.  This  being  true,  even  if  there  are  errors  in  some  of 
the  instructions,  we  would  not  reverse  and  remand  the  cause 
to  reach  the  same  result.  It  could  but  lead  to  expense  and 
vexation,  without  being  of  any  benefit  to  any  one. 

It  is  apparent  that  substantial  justice  has  -been  done,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Henry  Francis 

v. 

James  Rankin  et  al. 

Debtor — may  secure  creditor,  though  it  delays  others.  A  debtor  may- 
secure  a  creditor,  where  it  is  done  in  good  faith,  notwithstanding  the  ulti- 
mate effect  may  be  delay  to  other  creditors. 

Appeal  from  the  Circuit  Court  of  "Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  property  in  controversy  was  seized  under  writs  of  at- 
tachment against  the  goods  of  Henry  Yan  Tuyl,  who  had  left 
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the  State,  and  this  proceeding  was  instituted  to  try  the  right 
of  property.  Claimant  was  security  for  the  absconding  debtor 
for  a  considerable  sum  of  money,  and  to  save  himself  against 
loss  on  account  of  such  suretyship,  he  took  a  chattel  mort- 
gage on  the  property,  consisting  chiefly  of  a  lot  of  corn  stand- 
ing in  the  field.  After  Yan  Tuyl  had  left,  he  took  possession 
of  such  articles  of  personal  property  embraced  in  the  mort- 
gage as  he  could  find,  and  also  such  possession  as  was  practi- 
cable of  the  corn  then  unhar vested.  While  the  property  was 
so  in  the  possession  of  claimant,  it  was  seized  by  the  creditors 
of  Yan  Tuyl  under  writs  of  attachment. 

Without  discussing  the  merits  of  the  case  we  think  the 
judgment  ought  to  be  reversed,  because  of  the  refusal  of  the 
court  to  give  the  third  instruction  in  the  series  asked  on  behalf 
of  claimant.  It  states  the  principle,  a  debtor  may  secure  a 
creditor,  where  it  is  doue  in  good  faith,  notwithstanding  the 
ultimate  effect  might  be  to  delay  other  creditors.  Thornton 
v.  Davenport,  1  Scam.  296.  No  instruction  given  contained 
this  principle,  and  as  it  was  applicable  to  the  facts  of  the  case, 
as  developed  by  the  evidence,  it  ought  to  have  been  given. 
Perhaps  all  that  was  material  in  the  other  refused  instructions 
was  contained  in  those  given,  and,  if  so,  it  was  not  error  to 
refuse  to  give  them. 

On  account  of  the  error  indicated,  the  judgment  will  be  re-' 
versed  and  the  cause  remanded. 

Judgment  reversed. 


Hieam  Gould  et  al. 

v. 
Mary  E.  Steinburg. 

1.  Fraudulent  conveyances — absolutely  void  as  to  creditors.  Deeds 
made  in  fraud  of  creditors  are,  under  the  statute,  absolutely  void  as  to  cred- 
itors and  subsequent  purchasers  in  good  faith ;  and  a  creditor  of  the  grantor 
in  such  a  deed  may,  after  a  levy  upon  the  land,  and  sale  and  sheriff's  deed 
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to  him,  rile  a  bill  in  equity,  and  have  such  fraudulent  deeds  set  aside  as 
clouds  upon  his  title  acquired  by  the  sheriff's  deed  to  him. 

2.  Same — when  'purchaser  under  execution  acquires  title,  notwithstanding 
prior  deed.  Where  a  deed  is  made  in  fraud  of  creditors,  it  is  absolutely 
void  as  to  such  creditors,  and  the  title  remains  in  the  grantor  in  such  fraud- 
ulent deed,  and  will  pass  to  the  purchaser  at  a  sale  under  an  execution 
against  such  grantor,  notwithstanding  such  fraudulent  deed. 

Appeal  from  the  Circuit  Court  of  DuBage  county;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 

Mr.  W.  H.  Richardson,  and  Mr.  Charles  Blanch ard,  for 
the  appellants. 

Mr.  E.  E.  Barber,  and  Mr.  B.  M.  Munn,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Before  1859,  Hiram  Gould  had  executed  seven  notes,  jointly 
with  one  Eicherson,  for  liabilities  of  Eicherson.  He  at  that 
time  occupied  a  large  farm  in  Will  county,  to  which  he  had 
unincumbered  title.  In  November,  1859,  he  conveyed  these 
lands,  by  two  separate  deeds,  to  one  Jackson,  his  brother-in- 
law.  These  deeds  were  recorded  December  1,  1859.  After- 
wards, judgments  were  entered  of  record  in  the  circuit  court 
of  Will  county,  against  Eicherson  and  Hiram  Gould,  upon 
some  of  these  old  notes,  execution  was  sued  out  on  these  judg- 
ments, and  parts  of  this  property  levied  upon  and  sold  as  the 
property  of  Hiram  Gould,  and  sheriff's  deeds,  in  due  time, 
were  made  to  appellee  on  these  sales.  These  judgments  were 
entered  in  1867  and  1868,  and  the  sheriff's  deeds  were  made 
before  the  filing  of  this  bill  in  May,  1870. 

The  bill  charges,  that  the  conveyances  to  Jackson  were 
fraudulently  made,  to  delay  and  hinder  creditors,  and  asks  to 
have  them  set  aside.  By  an  amendment  of  the  bill,  it  is 
charged  that,  in  1861,  Jackson  and  his  wife  reconveyed  these 
lands  to  Hiram  Gould,  and  that  this  deed  was  fraudulently 
altered  by  changing  the  name  of  the  grantee  in  the  deed, 
"Hiram  Gould,"  into  the  words  "James  Gould,"  and  that  the 
deed  was  fraudulently  kept  from  the  records  until  after  the  filing 
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of  this  bill,  and  then  recorded  in  its  changed  condition,  and 
the  bill  asks  to  have  removed  the  cloud  npon  complainant's 
title,  arising  from  the  alleged  alteration  of  this  last  deed,  and 
from  the  recording  of  the  same,  as  an  apparent  conveyance  of 
the  lands  in  question  to  James  Gould. 

Answers  were  filed,  denying  all  fraud  in  the  deeds  by  Hiram 
Gould  and  wife  to  Jackson,  and  insisting  that  the  deed  of 
1861,  made  by  Jackson  and  wife,  was  originally  made  to 
"  James  Gould,"  and  never  did  contain  the  name  of  "  Hiram 
Gould  "  as  grantee. 

Proofs  were  taken  and  heard,  and  the  circuit  court  set  aside 
all  these  deeds  as  fraudulent,  and  declared  the  title  to  the 
lands  mentioned  in  the  sheriff  deeds  to  be  in  appellee.  Hiram 
and  James  Gould  bring  the  record  here  by  appeal. 

The  testimony  is  very  contradictory,  and  after  a  careful  re- 
view of  it,  we  can  not  say  that  the  decree  is  not  sustained  by 
the  evidence. 

Some  of  the  witnesses  were  examined  in  open  court,  at  the 
hearing,  and  testified  in  the  presence  of  the  circuit  judge,  and 
were  examined  by  him. 

The  case  turned  upon  the  truth  of  that  oral  evidence,  and 
was  decided  against  that  testimony.  Of  the  trustworthiness 
of  these  witnesses,  the  circuit  judge*  had  much  better  means 
of  judging  correctly  than  this  court  can  have. 

It  seems  to  have  been  his  judgment,  that  the  conveyances 
of  1859  were  made  for  a  fraudulent  purpose,  and  were,  there- 
fore, void  against  creditors,  and  that  James  Gould,  to  say  the 
least,  was  not  a  bona  fide  purchaser  without  notice. 

The  preponderance  of  the  testimony  as  to  the  alteration  in 
the  deed  of  1861  of  the  name  "Hiram"  to  that  of  "James," 
seems  in  favor  of  the  allegation  that  it  was  altered.  The  orig- 
inal deed  (by  the  agreement  of  the  parties)  is,  however,  brought 
here  for  our  inspection,  and  on  its  face  it  seems  to  have  been 
tampered  with.  If  it  is  true  that  this  deed  contained  the  name 
of  James  as  grantee  when  it  was  executed  and  acknowledged, 
it  would  seem  probable  that  Enoch  Jackson,  the  justice  who 
certified  the  acknowledgment,  and  Delancy  Jackson,  one  of 
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the  makers,  were,  at  the  time  of  the  making  of  the  deed,  ]ed 
by  some  act  to  suppose  that  the  deed  contained  the  name  of 
"  Hiram  "  as  grantee,  although  the  name  of  the  grantee  then 
written  in  the  deed  was  in  fact  "  James,"  and  that  the  deed 
was  not  carefully  scrutinized  by  the  Jacksons  at  the  time.  If 
this  be  true,  however,  James  Gould  must  have  been  a  party 
to  the  deceit,  for  he  testifies  that  he  was  present  when  the  deed 
was  drawn  up,  and  that  it  was  delivered  to  him. 

While  the  real  truth  in  this  case  is  not  made  absolutely 
certain  by  the  proofs,  we  find  no  good  ground  to  say  that  the 
judge  of  the  circuit  court  did  not  decide  according  to  the 
weight  of  the  evidence. 

There  are  many  minor  features  of  these  transactions  devel- 
oped in  the  record,  which  tend  to  the  conclusion  that  the  deeds 
of  1859  and  the  deed  of  1861  were  all  for  the  purpose  of  delay- 
ing and  defrauding  the  creditors  of  Hiram  Gould,  and  that 
James  Gould  became  a  party  to  the  fraud,  so  as  to  charge 
him  therewith. 

It  is  contended  that  it  is  too  late  for  appellee  to  ask  for  the 
relief  sought,  after  having  sold  the  property  and  taken  a  sher- 
iff's deed.  This  position  is  not  tenable.  By  the  statute,  deeds 
made  in  fraud  of  creditors  are  absolutely  void  as  to  creditors 
and  subsequent  purchasers  in  good  faith.  This  is  not  a  bill  to 
subject  to  sale  an  equity  not  otherwise  subject  to  sale  on  exe- 
cution, but  a  bill  to  quiet  title,  by  declaring  void  an  apparent 
conveyance,  which,  though  void,  is  a  cloud  upon  the  title. 

These  deeds  being  void  for  fraud,  the  legal  title  remained 
in  Hiram  Gould  until  it  was  divested  by  the  sheriff's  deed. 

The  decree  must  be  affirmed,  with  costs. 

Decree  affirmed. 

Mr.  Justice  Scott:  On  inspection  of  the  original-  deed,  it 
appears  to  me  to  have  been  written  at  the  same  time,  by  the 
same  hand,  and  with  the  same  ink.  Clearly,  the  alteration, 
whatever  it  is,  was  made  before  the  succeeding  word  was 
written. 
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Geokge  V.  Byed 

V. 

George  R.  H.  Hughes. 

1.  Contract — legality  of— illegal  consideration.  A  contract  made  by  a 
confidential  agent  and  adviser  of  his  principals,  by  which  the  agent  is  to 
induce  the  principals,  to  discharge  their  present  attorney  and  employ 
another,  the  latter  agreeing,  in  consideration  thereof,  to  pay  the  agent  one- 
half  of  his  fees,  is  illegal,  and  can  not  be  enforced  by  the  agent,  either  at 
law  or  in  equity. 

2.  Same — when  terminated.  If  a  real  estate  agent  of  parties  at  a  dis- 
tance procures  his  principals  to  employ  an  attorney  to  be  associated  with 
him  in  their  business,  under  an  agreement  with  the  attorney  to  divide  fees, 
the  contract  is  in  the  nature  of  a  partnership,  and  is  terminated  when  the 
agent  is  discharged  by  his  principals,  and  he  can  not  thereafter  claim  any 
share  in  fees  received  by  the  attorney  for  services  subsequently  performed 
for  the  principals. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  J.  W.  Beach,  for  the  appellant. 

Messrs.  Lawrence,  Campbell  &  La  whence,  for  the  appel- 
lee. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  George  Y.  Byrd, 
against  Geo.  R.  H.  Hughes,  to  compel  an  accounting  and  a 
division  of  certain  property,  which  the  defendant  is  alleged  to 
have  obtained  for  services  as  agent  or  attorney  of  certain 
parties  who  were  residents  of  the  State  of  Virginia. 

To  the  bill  the  defendant  interposed  a  general  demurrer, 
which  the  court  sustained,  and  rendered  a  decree  dismissing 
the  bill,  to  reverse  which  the  complainant  has  taken  this  appeal. 
The  question  therefore  presented  is,  conceding  the  averments 
of  the  bill  to  be  true,  is  appellant  entitled  to  relief  in  a  court 
of  equity? 
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'he  bill  alleges,  that  in  the  year  1868,  appellant  was  a  real 
estate  agent  in  Chicago,  and  was  employed  by  AVm.  T.  Turner 
and  John  A.  Washington,  of  Virginia,  who  were  the  owners 
of  valuable  real  estate  in  Chicago,  and  then  investing  money 
in  Cook  county,  and  that  he  became  their  agent  and  confiden- 
tial adviser;  that  Richard  T.  Merrick,  Esq.,  then  a  distin- 
guished lawyer  of  the  Illinois  bar,  was  retained  by  said  Turner 
and  Washington  as  their  professional  adviser;  that  appellant 
occupied  the  same  office  with  Hughes,  who  was  an  attorney  at 
law;  that  while  said  complainant  acted  as  agent,  aforesaid,  of 
said  Turner  and  "Washington,  in  and  about  their  said  purchases 
and  the  settling  of  the  title  and  terms  of  purchase  to  the  same, 
he  employed  said  Hughes  as  his  attorney  from  time  to  time  in 
and  about  the  property,  but  said  Hughes  importuned  the  said 
complainant  that  he  would  procure  for  said  Hughes  a  retainer 
direct  from  said  Turner  and  Washington,  and  that  he  would 
associate  said  complainant  with  him  in  the  said  business  and 
agency,  and  that  if  complainant  would  do  so,  he,  said 
Hughes,  would  in  no  way  interfere  to  remove,  supersede  or 
supplant  said  complainant  in  and  about  his  said  agency,  and 
that  he  would  treat  complainant  fairly,  and  pay  complainant  a 
fair  proportion  of  the  profits  arising  out  of  the  said  appoint- 
ment and  association,  and  that  he,  the  said  Hughes,  then  and 
there,  at  the  county  aforesaid,  promised  and  agreed  to  and 
with  the  said  complainant,  that  he,  the  said  Hughes,  would 
account  to  and  with,  give  and  pay  complainant  therefor,  and 
as  payment  and  consideration  therefor,  as  aforesaid,  one-half 
part  of  all  and  singular  of  whatever  sum  or  sums  of  money  or 
property  or  other  thing  of  value  should  be  received  by  the 
said  Hughes,  or  be  paid  by  the  said  Turner  and  Washington, 
or  either  of  them,  to  the  said  Hughes,  by  way  of  and  for  said 
retainer  and  fee,  and  one-half  of  all  and  singular  of  whatever 
sum  or  sums  of  money  or  property  should  be  received  by,  or 
paid  to,  the  said  Hughes,  by  (or  from)  the  said  Turner  and 
Washington,  or  either  of  them,  as  compensation  and  other- 
wise, for  and  by  reason  of  and  on  account  of  his  employment 
as  attorney  at  law  or  solicitor  or  agent,  by  the  said  Turner 
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and  Washington,  in  or  about  the  estate  and  business  and  prop- 
erty of  the  said  Turner  and  Washington,  or  either  of  them, 
herein  mentioned,  all  of  which  said  promises  and  agreement  so 
made  by  the  said  Hughes  to  the  said  complainant,  as  aforesaid, 
(by  the  said  Hughes),  was,  by  the  said  complainant,  then  and 
there  agreed  to  and  fully  accepted  by  the  complainant,  and 
fully  understood  and  mutually  agreed  to  and  accepted  by  the 
said  complainant  and  the  said  Hughes;  that  in  pursuance  of 
said  promise,  and  relying  on  the  good  faith  and  friendship  of 
said  Hughes,  and  relying  on  the  intimacy  and  the  confidence 
growing  out  of  their  said  relation  as  attorney  and  client,  and 
not  suspecting  any  treachery  on  the  part  of  said  Hughes,  he, 
the  said  complainant,  (in  that  behalf  made,  in  consideration  of 
the  promises  and  undertakings  and  agreements  of  the  said 
Hughes  to  pay  and  recompense  therefor,  as  aforesaid,)  did 
write  letters  to  the  said  Turner  and  to  the  said  Washington, 
recommending  a  change  of  attorneys  from  the  said  Merrick 
to  the  said  Hughes,  and  upon  using  all  fair  arguments  in  the 
premises,  he  at  last  induced  said  Turner  and  Washington  to 
employ  said  Hughes  as  their  attorney  and  confidential  adviser 
in  and  about  said  real  estate,  and  suits  growing  out  of  the 
same  for  the  purchase  money,  and  to  associate  said  Hughes 
with  him  in  said  agency,  all  of  which  was  well  known  to  said 
Washington  and  Turner,  and  fully  ratified  and  confirmed  by 
them;  that  in  consequence  of  said  new  relation,  said  Hughes 
was  brought  in  contact  with  said  Turner  and  Washington,  and 
did  win  their  confidence,  and  by  reason  of  his  opportunities  and 
superior  knowledge  of  the  law,  won  their  esteem  and  regard, 
and  so  fraudulently  abused  the  trust  and  confidence  placed  in 
him  by  the  complainant,  as  aforesaid,  as  to  disparage  com- 
plainant in  the  good  opinion  of  his  said  principals  (the  said 
Turner  and  Washington),  and  they,  fraudulently,  were  induced 
by  said  Hughes  to  wholly  ignore  said  complainant,  and  con- 
stitute said  Hughes  as  their  agent,  to  the  exclusion  of  com- 
plainant, who  was  in  the  receipt  of  a  fair  revenue  (by  reason 
of  his  said  agency)  from  said  Turner  and  Washington,  with 
a  fair  prospect  of  a  further  increase,  and  said  complainant 
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became  wholly  deprived  of  said  profits,  both  present  and  pros- 
pective. 

The  bill  then  alleges,  that  Washington  and  Turner  pur- 
chased a  certain  tract  of  land  in  Cook  county,  from  Wm.  B. 
Ogden ;  that  Ogden  sued  them  for  $35,000 ;  that  a  judgment 
was  recovered,  in  the  U.  S.  Circuit  Court,  for  $36,481.66. 

The  bill  further  alleges  an  appeal  to  the  Supreme  Court, 
the  retaining  of  Hughes  by  Washington  and  Turner,  and  the 
subsequent  death  of  Washington ;  that  afterwards  the  executor 
of  the  estate  of  Washington,  and  Turner,  made  a  contract,  in 
writing,  with  Hughes,  by  which  the  latter  was  to  prosecute 
said  appeal  at  his  own  expense,  and  take  charge  of  the  prop- 
erty, and  have  one-third  of  the  land,  or  its  proceeds,  for  his 
services. 

The  bill  then  alleges,  that  Hughes  realized  profits,  in  the 
aggregate,  amounting  to  $300,000,  out  of  the  agreement,  after 
long  litigation,  terminating  in  1875,  and  asks  that  Hughes 
may  be  required  to  divide  the  same  with  the  complainant. 

The  first  question  presented  by  the  allegations  of  the  bill  is, 
whether  the  contract  which  the  complainant  seeks  to  enforce, 
is  based  upon  a  consideration  that  a  court  of  equity  can  sanc- 
tion and  uphold. 

The  transaction,  when  properly  analyzed,  is  this:  The  com- 
plainant was  the  agent  and  confidential  adviser  of  Turner  and 
Washington,  who  resided  in  Yirginia,  and  had  large  real  es- 
tate interests  in  Chicago.  They  had  in  their  service  a  distin- 
guished lawyer  in  Chicago,  to  attend  to  such  legal  business  as 
would  necessarily  grow  out  of  the  money  they  had  invested 
and  were  investing  in  Cook  county. 

The  complainant,  whose  duty  it  was  to  guard  and  protect 
the  interests  of  Turner  and  Washington,  whose  agent  he  was, 
and  give  them  honest  advice,  and  not  place  himself  in  a  posi- 
tion where  there  would  be  a  conflict  between  duty  on  the  one 
hand,  and  self-interest  on  the  other,  in  utter  disregard  of  these 
well  known  and  wholesome  principles,  entered  upon  the  task 
to  induce  his  principals  to  discharge  their  attorney  and  em- 
ploy, in  his  stead,  the  defendant.  What  was  the  object? 
12— 84th  III. 
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Surely  not  to  enhance  the  interest  of  his  principals,  because 
he  concedes  they  had  in  their  service  an  attorney  of  skill  and 
learning.  But  the  sole  object  was,  that  he  might  obtain  one- 
half  of  all  fees  the  attorney  might  earn  in  the  transaction  of 
his  principals'  business.  The  complainant,  as  we  learn  from 
the  bill,  at  last  succeeded  in  inducing  his  principals  to  dis- 
charge their  attorney  and  employ  the  defendant,  and  now,  as 
the  attorney  refuses  to  divide  the  fees  thus  earned  of  appel- 
lant's principals,  he  calls  upon  a  court  of  equity  to  enforce  his 
illegal  contract. 

We  are  aware  of  no  principle  of  equity  jurisprudence  which 
would  allow  a  court  of  equity  to  lend  its  aid  to  assist  the  com- 
plainant in  the  collection  of  fees  earned  under  a  contract 
based,  as  this  one  is,  upon  a  consideration  immoral  and  illegal. 
A  contract  based  upon  an  illegal  consideration  could  not  be 
enforced  in  a  court  of  law,  much  less  would  a  court  of  equity, 
where  a  complainant  is  required  to  come  into  court  with  clean 
hands,  enforce  the  performance  of  a  contract  founded  upon 
an  illegal  consideration. 

But,  even  if  the  contract  set  up  in  the  bill  rested  upon  a 
valid  consideration,  we  perceive  no  ground  upon  which  the 
bill  could  be  maintained.  Suppose  the  defendant  was  asso- 
ciated with  the  complainant  in  the  agency,  and  retained  as  the 
attorney  of  Washington  and  Turner,  under  an  arrangement 
that  he  would  divide  fees  with  the  complainant, — when  Wash- 
ington and  Turner  discharged  the  complainant,  that  terminated 
the  arrangement. 

The  contract  was  in  the  nature  of  a  partnership  which  might 
be  terminated  at  such  time  as  either  party  saw  proper  to  with- 
draw. It  is  true,  neither  withdrew,  but  Washington  and 
Turner  terminated  the  arrangement  by  discharging  the  com- 
plainant from  the  management  of  the  business.  The  mere 
fact  that  they  saw  proper,  after  complainant  was  no  longer  an 
agent,  to  enter  upon  a  new  contract  with  the  defendant,  under 
which  he  performed  service  and  earned  large  fees,  can  be  no 
ground  for  allowing  the  complainant  to  come  in  and  share 
with  him. 
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It  is  not  claimed,  in  the  bill,  that  fees  were  earned  while 
the  complainant  was  acting  in  connection  with  the  defendant, 
and  have  not  been  accounted  for,  but  the  complaint  is,  fees 
were  earned  long  after  complainant  had  been  discharged  from 
the  business,  under  a  written  contract  the  defendant  made,  to 
which  the  complainant  was  an  utter  stranger. 

We  perceive  no  ground  upon  which  the  bill  can  be  sus- 
tained.    The  decree  will,  therefore,  be  affirmed. 

Decree  affirmed. 


Kobert  Leitch  et  al. 

v. 
Maria  J.  Boyingtoist. 

1.  Landlord  and  tenant — apportionment  of  rent.  If  parties  in  pos- 
session of  premises  under  a  lease  from  one  who  has  departed  this  life,  after 
the  death  of  the  landlord  pays  one  of  the  heirs  his  equitable  share  of  the 
rent,  this  will  establish  the  relation  of  landlord  and  tenant,  and  entitle  such 
heir  to  recover  rent  for  the  subsequent  use  of  the  premises. 

2.  Same — rent  after  agreement  to  cancel  lease.  Where  lessees  of  premises 
acquire  the  title  from  a  portion  of  the  heirs  of  the  original  lessor,  and  agree 
with  another  one  of  the  heirs  to  procure  a  partition  of  the  property,  and  in 
that  event  that  the  lease  shall  be  canceled,  and  no  more  rent  paid,  if  the 
partition  is  delayed  a  year  when  an  immediate  one  was  contemplated,  the 
lessees  will  be  liable  to  such  heir  for  his  pro  rata  share  of  the  rent,  until 
the  partition  is  consummated. 

3.  Attorney's  pees — when  allowed  under  lease  authorizing.  Although 
a  lease  may  provide  for  allowing  an  attorney's  fee  for  enforcing  the  cove- 
nants thereof,  yet,  when  a  new  arrangement  is  made,  so  that  the  suit  for  rent 
is  not  upon  the  lease,  it  is  error  to  allow  an  attorney's  fee  in  the  case. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  J.  H.  Knowlton,  and  Mr.  E.  P.  "Weber,  for  the  ap- 
pellants. 


Mr.  Allan  C.  Story,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

On  October  14,  1867,  Elizabeth  Wilder,  the  wife  of  Benja- 
min "Wilder,  leased  certain  property  in  the  neighborhood  of 
the  stockyards,  in  Chicago,  to  Turner  &  Maxfleld,  at  a  yearly 
rent  of  $1500,  for  a  term  commencing  October  14,  1867,  and 
ending  January  1,  1876. 

About  a  year  after  this,  Mrs.  Wilder  died  intestate,  and 
Benjamin  Wilder,  by  deed,  released  all  his  interest  to  the 
children  of  Mrs.  Wilder  (and  their  representatives),  being  ten 
in  number,  of  whom  Mrs.  Boyington,  the  appellee,  was  one. 
The  interest  of  Turner  &  Maxfleld  was  transferred  to  appel- 
lants, who- succeeded  Turner  &  Maxfleld  in  the  possession. 
The  appellants  recognized  appellee  as  entitled  to  one-tenth  of 
the  accruing  rent,  and  paid  rent  to  her  at  the  rate  of  $150  per 
annum,  for  some  time  previous  and  up  to  January  1,  1873. 
Before  that  time,  each  of  the  appellants  had  acquired  one-tenth 
interest  in  the'property,  by  purchase,  from  some  of  the  inter- 
ests of  other  of  the  descendants  of  Mrs.  Wilder. 

About  this  time,  negotiations  took  place  between  appellee 
and  appellants,  and  some  of  the  other  owners,  for  a  division  or 
partition  of  the  property,,  and  appellants  agreed  that,  upon 
partition  being  made,  they  would  surrender  their  rights  in  the 
lease  from  Mrs.  Wilder  to  Turner  &  Maxfleld,  and  it  is  insisted 
by  appellants  that  it  was  then  agreed  by  appellee  and  others, 
that  in  that  event  no  more  rent  was  to  be  paid  under  this  lease 
after  January  1,  1873.  Proceedings  for  partition  were  begun 
soon  after,  and  consummated  in  April,  1874. 

Pending  these  proceedings,  appellants,  or  one  of  them,  had 
leased  a  part  of  their  property  to  one  Storer,  at  an  annual  rent 
of  $800.  In  the  partition,  the  part  of  the  property  covered  by 
the  Storer  lease  was  allotted  to  the  appellee.  On  the  day  of 
the  entry  of  the  final  decree  of  partition,  this  Storer  lease  was 
transferred  to  appellee,  and  the  original  lease  to  Turner  & 
Maxfleld  was  canceled  and  surrendered  by  appellants. 

This  suit  was  brought  by  appellee  for  her  share  of  the  rent 
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under  the  Turner  &  Maxfield  lease,  for  the  time  intervening 
between  the  first  of  January,  1873,  and  May  1,  1874. 

There  is  also  a  claim  for  attorney's  fees  in  prosecuting  this 
suit.  This  claim  is  set  up  under  a  clause  in  Mrs.  Wilder's 
lease,  by  which  Turner  &  Maxfield  covenanted  and  agreed  to 
pay  and  discharge  all  costs  and  attorney's  fees  and  expenses 
that  shall  arise  from  enforcing  the  covenants,  etc.  A  jury  was 
waived,  and  the  issues  tried  by  the  court.  The  finding  was 
for  plaintiff  below,  $150  as  rent  and  $50  as  attorney's  fees, 
and  judgment  was  for  $200  and  costs. . 

At  the  trial,  testimony  was  given  in  behalf  of  the  plaintiff, 
tending  to  prove  that  on  the  day  of  the  entering  of  the  final 
decree  of  partition  and  the  surrender  of  the  leases,  appellee, 
by  her  agent,  insisted,  as  a  condition  precedent  to  this  final 
adjustment,  that  the  share  of  the  rent  accruing  to  her  from 
January  1,  1873,  until  May  1,  1874,  under  the  Turner  &  Max- 
field lease,  should  be  paid  by  appellants,  and  Powell,  one  of 
appellants,  promised  that  this  rent  should  be  paid,  and  that 
this  promise  was  accepted  as  a  part  of  the  basis  of  final  adjust- 
ment. The  evidence  on  this  subject  was  contradictory,  and 
was  given  in  the  presence  of  the  judge  who  tried  the  case,  who 
had  a  much  better  opportunity  of  arriving  at  the  truth  than 
wre  have  on  the  examination  of  this  record. 

We  do  not  feel  authorized,  by  anything  in  the  record,  to 
disturb- this  finding. 

In  the  absence  of  the  several  agreements  sworn  to  in  con- 
nection with  this  arrangment  as  to  the  partition,  the  appellants 
were  clearly  liable  to  appellee  for  this  rent.  They  were  in  the 
possession  and  enjoyment  of  the  premises,  under  a  lease,  at  a 
rent  of  $1500  a  year,  to  one-tenth  of  which  appellee  was 
equitably  entitled,  and  they  had  recognized  that  equity,  and 
established  the  relation  of  landlord  and  tenant  with  her,  before 
this  time,  by  paying  to  her  the  jpro  rata  share  of  this  rent  for 
a  time  before  January  1,  1873. 

Several  witnesses  testify,  in  substance,  that,  early  in  the  year 
1873,  this  arrangement  to  have  partition  made  was  agreed 
upon,  and  that  it  was  part  of  that  agreement  the  Turner  & 
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Maxfield  lease  should  be  canceled,  and  no  more  rent  was  to  be 
paid  upon  the  same.  In  contemplation  of  the  parties  to  this 
agreement,  all  this  was  to  be  done  without  delay.  This  agree- 
ment, for  some  reason,  was  not  fulfilled.  The  proceedings,  for 
some  cause,  were  delayed,  and  appellants  continued  in  the 
enjoyment  of  the  premises,  and  rented  to  other  parties  por- 
tions of  the  premises,  and  received  rent  therefor.  When  the 
final  adjustment  was  reached,  it  was  not  unreasonable,  the 
status  of  affairs  being  changed,  that  some  equitable  arrange- 
ment should  be  made  in  relation  to  the  rents  for  the  inter- 
vening period.  If  the  Turner  &  Maxfield  lease  had  been 
canceled  at  the  time  contemplated  by  the  original  agreement 
in  1873,  there  would  have  been  no  rent  to  pay.  In  the  release 
of  the  Turner  &  Maxfield  lease,  executed  on  the  22d  of  May, 
1874,  sixty  days  are  given  appellants  to  remove  their  fixtures. 
This  is  a  new  element,  not  mentioned  in  the  first  agreement. 
The  final  consummation  of  this  agreement  for  partition,  and 
the  cancellation  of  the  old  lease,  were  evidently  brought  about 
upon  a  modification  of  the  original  arrangement.  In  deter- 
mining what  that  new  arrangement  was,  in  deciding  whether 
it  was  as  the  witness  Boyington  swTears  it  was,  or  as  the  wit- 
ness Powell  swears  it  was,  it  was  not  improper  that  the  judge 
who  tried  the  case  should  consider  the  relative  equity  of  the 
two  arrangements,  and  hence  their  relative  probability.  It 
would  seem  that  the  finding  rests  on  the  hypothesis  that  the 
rent  from  January  1,  1873,  until  May  1,  1874,  was  agreed  by 
appellee  to  be  surrendered,  and,  the  final  adjustment  having 
been  delayed  a  year  longer  than  anticipated,  the  parties  agreed 
that  the  use  of  the  property  had  by  appellants  by  reason  of 
this  delay,  not  having  been  provided  for  in  the  original  agree- 
ment, was  agreed  to  be  paid  for  under  the  final  arrangement, 
and  for  that  reason  the  rent  allowed  was  but  $150,  instead  of 
$200. 

The  finding  of  $50  for  attorney's  fees  can  not,  however,  be 
sustained.  The  recovery  of  rent  by  appellee  rests  rather  upon 
the  agreement  between  her  and  the  appellants,  growing  out  of 
the  original  lease  and  their  subsequent  relations,  and  is  not 
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founded  upon  the  covenants  of  the  lease,  although  the  lease 

furnished  the  rate  at  which  rent  should  be  allowed.      The 

allowance  of  attorney's  fees  was  error. 

The  judgment  is  reversed  at  the  costs  of  appellee,  and  the 

cause  remanded  with  direction  to  the  circuit  court  to  enter 

judgment  for  the  plaintiff  below  for  the  sum  of  $150  and  for 

costs  in  the  court  below. 

Judgment  reversed. 


Nicholas  Wilhelm 

v. 

Kaspar  G.  Schmidt  et  al, 

1.  Payment — of  its  application.  Where  a  debtor,  at  the  time  of  making 
a  payment,  fails  to  direct  its  application,  the  creditor  may  apply  it  as  he 
pleases  upon  the  different  debts  due  him,  and  if  the  creditor  does  not  make 
such  application  the  court  will  make  such  appropriation  as  is  reasonable 
and  equitable. 

2.  Where  neither  the  debtor  nor  creditor  makes  an  application  of  a  pay- 
ment,  the  law  will  apply  it  first  to  that  debt  for  which  the  security  is  most 
precarious. 

3.  Same—; payment  by  note.  The  mere  acceptance,  by  a  creditor,  of  a 
negotiable  note  of  a  third  person,  makes  it  but  a  collateral  security,  and 
when  given  for  a  pre-existing  debt  the  piesumption  is  that  it  was  not  the 
intention  that  it  should  operate  as  an  immediate  and  absolute  satisfaction 
and  discharge  of  the  debt,  and  nothing  short  of  an  actual  agreement,  or 
some  evidence  from  which  a  positive  inference  of  discharge  can  be  made, 
will  suffice  to  produce  such  effect. 

4.  Collateral  security — effect  on  original  debt.  It  is  the  general  rale 
that  the  acceptance  of  collateral  security  has  no  effect  whatever  on  the 
legal  rights  and  liabilities  of  the  parties,  as  respects  the  original  debt, 
either  to  impair  or  suspend  the  right  of  action  thereon. 

5.  Former  decisions— -followed.  The  decision  in  Alden  v.  Goldie,  82 
111.  561,  that  a  sale  of  property  under  a  trust  deed,  at  the  door  of  the  present 
court  house  in  the  city  of  Chicago,  under  a  power  to  sell  at  the  door  of  the 
court  house  since  destroyed  by  fire,  is  authorized  and  proper,  is  approved 
and  followed. 

6.  Married  woman — power  to  contract.  A  note  and  mortgage  given  by 
a  married  woman,  for  a  pre-existing  debt  of  her  husband,  is  void. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon 
W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Harding,  JSTissen  &  Barnum,  for  the  appellant. 

Messrs.  Leake  &  Yocke,  for  the  appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court : 

Krewer  and  his  wife,  by  warranty  deed  dated  June  13, 1874, 
conveyed  to  Schmidt  and  Glade  a  part  of  lot  139,  in  Butter- 
field's  addition  to  Chicago,  subject  to  an  incumbrance  by  way 
of  trust  deed,  made  by  Krewer  and  wife  September  7,  1870, 
to  one  Troost,  as  trustee,  to  secure  the  payment  of  Krewer's 
promissory  note,  of  even  date  therewith,  for  $800,  to  Nicholas 
Wilhelm,  payable  two  years  after  its  date,  with  ten  per  cent 
per  annum  interest,  payable  annually. 

Troost  having,  on  the  22d  day  of  September,  1874,  adver- 
tised to  sell  the  premises  under  the  trust  deed,  for  the  satis- 
faction of  the  amount  due  on  the  note,  Schmidt  and  Glade,  on 
the  30th  day  of  September,  1874,  filed  their  bill  in  chancery 
to  enjoin  the  sale,  the  bill  setting  up,  that  prior  to  the  date  of 
the  conveyance  from  Krewer  and  wife  to  the  complainants, 
Krewer  had  paid  to  Wilhelm  $230  for  interest  accrued  on  the 
note,  leaving  but  the  sum  of  $890  due  thereon,  which  sum 
had  been  tendered  to  Wilhelm  and  he  refused  to  accept  the 
same.  The  cause  was  heard  upon  pleadings  and  proofs,  a 
decree  passed  in  favor  of  the  complainants,  enjoining  the  sale, 
and  this  appeal  was  taken  by  defendant  Wilhelm  to  reverse 
the  decree. 

Appellant  admits  the  payment,  by  Krewer,  of  $227,  but 
alleges  it  was  on  other  indebtedness. 

Krewer  testifies,  that  in  the  summer  of  1872,  (he  could  not 
state  whether  it  was  in  August  or  September,)  he  paid  Wilhelm 
$200  on  account  of  interest  on  the  note,  and  afterward  paid 
him  $35. 

Wilhelm  admits  the  payment  of  that  sum  of  $200,  but  tes- 
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titles  that  it  was  on  the  20th  or  23d  of  October,  1872,  and  was 
on  other  indebtedness  which  Krewer  was  owing  him  at  the 
time,  and  admits  the  payment,  afterward,  of  $27  on  such  other 
indebtedness. 

The  lot  had  been  sold  on  the  15th  of  May,  1871,  at  city  tax 
sale,  for  non-payment  of  a  city  assessment,  and  one  Forsyth 
held  the  tax  sale  certificate.  Krewer  wanted  this  taken  up  or 
to  have  the  lot  redeemed,  but  not  having  the  money,  he  applied 
to  Wilhelm  to  do  it  for  him.  Wilhelm  borrowed  the  money 
for  one  year,  at  interest,  $166,  and  paid  it  to  Forsyth  in  re- 
demption of  the  lot  from  the  tax  sale,  on  the  11th  of  July, 
1871,  taking  Forsyth's  receipt  for  it,  and  a  surrender  of  the 
tax  sale  certificate.  Wilhelm  testifies  that  the  $200  was  paid 
on  account  of  this  tax  matter,  and  that  Krewer  wanted  the 
receipt,  but  he  did  not  have  the  receipt  with  him  at  the  time; 
that  the  matter  rested  until  September  8th,  1873,  as  appears 
by  the  indorsement  on  the  back  of  the  Forsyth  receipt  which 
was  surrendered  up  to  Krewer,  when  this  tax  matter  was 
finally  settled  between  the  parties.  The  city  had  paid  back 
some  $46  of  the  assessment,  and  the  difference  between  that 
sum  and  the  amount  advanced  by  Wilhelm,  with  interest, 
amounting  to  some  $117,  was  paid  over  to  Wilhelm  by 
Krewer,  8th  September,  1873,  nothing  further  being  said  by 
either  about  the  $200.  Wilhelm  testifies  that  he  had  applied 
the  money  on  $300  which  he  lent  to  Krewer  on  the  11th  of 
February,  1871.  There  is  no  evidence  as  to  the  application 
of  the  $200  at  the  time  it  was  paid,  besides  that  of  the  parties. 
That  is  directly  contradictory,  the  evidence  of  the  one  neutral- 
izing that  of  the  other. 

It  can  not  be  said,  then,  to  appear  that  the  debtor,  at  the 
time  of  the  payment,  directed  its  application.  If  he  did  not, 
it  would  be  left  with  the  creditor  to  make  the  application  as 
he  pleased.  But  it  may  be  equally  said,  that  it  does  not  here 
appear  that  the  creditor,  either,  made  the  application.  In 
which  case,  of  neither  debtor  nor  creditor  applying  the  pay- 
ment, the  application  devolves  on  the  court,  which  will  make 
such  appropriation  as  is  reasonable  or  equitable. 
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At  the  time  of  the  payment  of  the  $200,  Wilhelm  testifies 
that  Krewer  was  indebted  to  him  in  three  several  sums,  of  $300 
lent  February  11,  1871;  $50  advanced  for  payment  of  a  sewer 
in  September,  1870;  and  $50  advanced  shortly  afterward  to 
pay  for  a  pigeon-hole  table,  without  any  time  of  payment  fixed 
for  either. 

The  controversy  in  the  case  chiefly  respects  this  sum  of 
$300.  Appellees  contend  that  it  was  lent  to  the  wife  of 
Krewer,  and  not  to  Krewer  himself.  The  circumstances  were 
these : 

Krewer's  father  had  formerly  owned  the  lot  in  question, 
while  this  son  occupied  the  same,  and  had  erected  thereon  a 
house  in  which  he  kept  a  saloon,  and  on  which  he  had  given 
a  chattel  mortgage  before  he  (the  son)  acquired  title  to  the 
land. 

In  February,  1871,  the  chattel  mortgage  on  Krewer's  house 
maturing,  and  Krewer  failing  to  pay  the  amount  thereby  se- 
cured, the  holder  proceeded  to  foreclose  the  same  by  sale  on 
the  11th  of  February,  1871.  It  does  not  appear  that  there 
were  any  bidders  at  the  sale  except  Mrs.  Krewer,  who  bid 
$300,  and  to  whom  the  house  was  struck  off  for  that  price, 
but  she  had  no  money  to  make  good  her  bid. 

After  waiting  an  hour  or  two  the  officer  who  had  made  the 
sale  got  impatient  and  was  about  to  sell  the  house  over  again" 
when  Wilhelm,  who  had  been  out  and  around  making  exer- 
tions to  raise  the  money,  returned,  having  borrowed  it  himself 
on  his  own  credit;  the  money  was  then  paid  to  the  officer  and 
he  made  a  bill  of  sale  of  the  house  running  to  the  wife  of 
Krewer. 

Without  entering  into  the  details  of  the  testimony,  we  will 
say  that,  from  the  consideration  of  the  whole  evidence,  taken 
all  together,  we  have  no  doubt  that  Krewer  himself,  and  not  his 
wife,  was  the  borrower  of  this  money  from  Wilhelm — that  the 
wife  had  no  further  real  concern  in  the  matter  than  passively 
to  take  the  title  in  her  name  for  the  accommodation  of  her 
husband. 

Wilhelm  testifies  that  Krewer  agreed  to  secure  the  payment 
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of  this  money  by  a  mortgage  on  the  lot,  but  afterward  refused 
to  do  so,  and  the  matter  ran  along  until  the  14th  day  of 
April,  1871,  when,  as  all  the  security  he  could  get,  he  took  a 
chattel  mortgage  from  Mrs.  Krewer,  on  the  house,  for  security 
of  the  payment  of  the  money.  The  mortgage  being  given  to 
secure  a  promissory  note  then  executed  by  Mrs.  Krewer  for 
$150;  it  embracing  this  $300,  the  two  other  sums  of  $50  each, 
lent  by  Wilhelm  to  Krewer,  and  $50  to  be  advanced  to  him. 

A  question  arises  here,  as  to  the  effect  of  the  taking  of  this 
note  and  mortgage  from  Mrs.  Krewer;  whether  the  effect 
would  not  be — allowing  that  the  $300  was  lent  to  Krewer,  the 
husband — that  there  was  here  a  substitution  of  one  debtor  for 
another,  and  a  discharge  or  extinguishment  of  Krewer's  debt, 
by  means  of  making  Mrs.  Krewer  the  debtor  in  place  of  her 
husband.  There  is  no  positive  testimony  upon  the  subject, 
and  nothing  more  than  the  mere  transaction  itself,  from  which 
to  deduce  any  such  consequence,  excepting  the  testimony  of 
Wilhelm,  which  does  not  appear  to  be  contradicted,  that  the 
note  and  chattel  mortgage  were  taken  only  as  collateral  secu- 
rity for  Krewer's  debt  of  $100,  and  to  cover  a  promised  future 
advance  of  $50  to  be  made  to  Krewer. 

We  recognize  the  rule  to  be,  that  the  mere  acceptance,  by 
the  creditor,  of  a  negotiable  note  of  a  third  person,  makes  it 
but  collateral  security ;<  that  when  such  note  is  given  for  a 
pre-existing  debt,  the  presumption  is,  that  it  was  not  the  in- 
tention of  the  parties  that  it  should  operate  as  an  immediate 
and  absolute  satisfaction  and  discharge  of  the  debt,  and  that 
nothing  short  of  an  actual  agreement,  or  some  evidence  from 
which  a  positive  inference  of  discharge  can  be  made,  will  suf- 
fice to  produce  such  effect;  and  that  it  is  the  general  principle 
that  the  acceptance  of  collateral  security  has  no  effect  what- 
ever on  the  legal  rights  and  liabilities  of  the  parties,  as 
respects  the  original  debt,  either  to  impair  or  suspend  the 
right  of  action.  See  1  Smith's  Leading  Cases,  330,  in  note  to 
Cumber  v.  Wane;  2  American  Leading  Cases,  5th  Ed.  263, 
et  seq.j  where  the  cases  are  collected  and  reviewed;  Tobey  v. 
Barber,  5  Johns.  68;  Jaffrey  v.  Cornish,  10  N.  H.  505;  Peter 
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v.  Beverly,  10  Pet.  532;  Mclntyre  v.  Kennedy,  Childs  <& 
Co.  5  Casey,  448. 

We  come  to  the  conclusion,  then,  that  the  facts  disclosed 
by  the  record,  do  not  show  that  the  note,  and  mortgage  on 
the  house,  given  by  Mrs.  Krewer  on  the  14th  of  April,  1871, 
operated  to  discharge  the  pre-existing  indebtedness  of  Krewer, 
her  husband,  to  Wilhelm. 

It  appears,  then,  that  at  the  times  of  the  making  of  the 
payments  by  Krewer  to  Wilhelm,  of  $230  or  $227,  there  was 
a  subsisting  indebtedness,  otherwise  than  upon  the  $800  note 
in  question,  of  Krewer  to  Wilhelm,  of  $400,  payable  on  de- 
mand, for  three  several  sums  of  money  previously  lent  and 
advanced  by  Krewer  to  Wilhelm.  It  not  satisfactorily  appear- 
ing, from  the  evidence,  that  either  the  debtor  or  creditor  made 
the  application  of  the  payment,  how  will  the  law  apply  it  in 
accordance  with  its  own  notion  of  justice  and  equity?  The 
house  on  which  the  chattel  mortgage  was  executed  by  Mrs. 
Krewer,  was  destroyed  by  the  fire  of  October,  1871,  so  that 
the  security  of  that  mortgage  is  valueless.  The  $400  indebt- 
edness is  then  unsecured,  further  than  by  the  mere  note  of 
Mrs.  Krewer.  It  is  held  to  be  equitable  to  apply  the  payment 
first  to  that  debt  for  which  the  security  is  most  precarious. 
Field  v.  Holland,  6  Cranch,  8.  In  1  American  Leading 
Cases,  may  be  found  a  full  citation  and  review  of  the  authori- 
ties upon  the  application  of  payments,  and  in  view  of  them,  it 
is  there  said,  in  the  note  of  the  annotators,  that  "  the  authori- 
ties are  all  but  unanimous  in  establishing  the  principle,  that 
the  law  will  apply  a  payment  to  the  debt  which  is  least  se- 
cured ;"  p.  350,  5th  Ed.  This  court  declared  the  same  princi- 
ple in  the  case  of  Hare  v.  Stegall,  60  111.  380.  Indeed,  in 
that  case,  the  broader  rule  was  recognized,  that  the  law  would 
make  the  application  in  the  manner  most  advantageous  to  the 
creditor;  and,  although  there  are  to  be  found  exceptional  cases 
to  the  contrary,  it  is  believed  that  this  is  the  general  and  pre- 
dominant principle  under  the  authorities. 

We  are  of  opinion,  then,  that  these  payments  by  Krewer 
should  not  be  held  to  apply  on  the  $800  note  secured  by  the 
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trust  deed,  but  that  their  application  should  be  made  upon  the 
other  unsecured  indebtedness  of  $400  of  Krewer  to  "Wilhelm. 

A  question  is  made  as  to  the  right,  under  the  power  of  sale, 
of  the  trustee  to  sell  at  the  door  of  the  present  court  house  in 
Chicago,  situate  on  the  corner  of  La  Salle  and  Adams  streets. 
"We  have,  at  the  present  term,  decided  in  favor  of  the  right, 
in  the  case  of  Alden  v.  Goldie,  82  111.  581. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Decree  reversed. 

Per  Curiam:  Upon  petition  for  a  rehearing  in  this  case, 
the  point  is  made  that  the  note  and  chattel  mortgage  given  by 
Mrs.  Krewer  were  not  due  at  the  time  the  payments  were 
made,  and  that  it  is  a  rule,  that  where  no  application  of  a  pay- 
ment is  made  by  the  debtor,  and  one  debt  is  not  yet  payable, 
but  the  other  is  already  overdue,  a  general  payment  will  be 
ascribed  to  the  latter.  2  Greenlf.  Ev.  §  533.  We  deem  it  a 
sufficient  reply  to  this,  that  the  pre-existing  debt  of  Krewer,  the 
husband,  on  account  of  which  we  found  this  note  and  mortgage 
to  have  been  given,  was  due  at  such  time;  and  the  note  and 
mortgage  being  given  by  a  married  woman,  were  void,  and 
may  be  treated  as  a  nullity,  and  so  as  not  standing  in  the  way 
of  a  just  and  equitable  application  of  the  payments  to  that 
indebtedness  of  Krewer,  in  respect  of  which  such  note  and 
chattel  mortgage  wTere  given. 

Perceiving  no  sufficient  reason  for  a  rehearing,  it  is 
denied. 

Mr.  Justice  Dickey:  In  my  judgment,  the  acceptance  of 
the  note  and  mortgage  of  a  married  woman,  though  the  same 
was  not  obligatory  on  her,  is,  nevertheless,  satisfactory  proof 
that  the  day  of  payment  agreed  upon  was  that  mentioned  in 
the  note.  That  debt  not  being  due  when  the  payments  were 
made,  such  payments  can  not,  properly,  be  applied  to  the  debt 
not  due. 
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The  People  ex  rel.  Thomas  F.  Witherow 

*>• 

D.  James  Leary. 

Attorney  at  law — cause  for  striking  from  roll.  Where  an  attorney  at 
law,  during  the  progress  of  a  suit  for  divorce,  made  his  own  affidavit  before 
a  notary  public,  to  be  used  on  the  hearing  of  a  motion  for  provisional 
alimony  for  his  client,  and  then  erased  his  name  therefrom  and  inserted 
that  of  his  client,  upon  which  he  procured  an  order  of  court  and  obtained 
money  from  the  husband  of  his  client,  his  name  was  stricken  from  the  roll 
of  attorneys. 

This  was  a  proceeding,  instituted  in  this  court,  by  informa- 
tion, against  Leary,  to  have  his  name  stricken  from  the  roll  of 
attorneys,  for  misconduct  in  his  profession.  The  facts .  suffi- 
ciently appear  in  the  opinion. 

Mr.  Thomas  F.  Witherow,  pro  se. 

Mr.  D.  J.  Leary,  pro  se. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  information,  at  the  instance  of  the  Bar  Associa- 
tion of  the  City  of  Chicago,  in  which  Thomas  F.  Witherow, 
Esq.,  a  member  of  that  association,  appears  as  relator,  and 
against  D.  James  Leary,  an  attorney  and  counselor  of  this 
court,  charging  him  with  unprofessional  conduct. 

It  appears,  as  early  as  January  19,  1875,  the  committee  on 
grievances  of  the  bar  association,  to  which  was  referred  the 
complaint  made  to  the  association,  of  the  defendant's  conduct, 
notified  the  defendant  they  would  be  in  session  on  the  23d  day 
of  January  to  consider  the  complaints,  and  would  be  pleased 
to  hear  what  he  might  have  to  say,  and  such  evidence  as  he 
might  offer  in  his  behalf.  Mr.  Leary  paid  no  attention  to  this 
notice. 

The  complaint  investigated  by  this  committee  was,  in  sub- 
stance, filing  by  the  defendant  an  affidavit,  known  by  him  to  be 
false,  in  a  certain  action  pending  in  the  Superior  Court  of  Cook 
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county,  wherein  Martin  M.  Powers  was  complainant  and  Annie 
Powers  was  defendant,  praying  for  a  divorce  on  the  ground 
of  adultery,  defendant  being  the  attorney  for  Mrs.  Powers. 
Whilst  the  suit  was  pending,  Mrs.  Powers,  early  in  December, 
1872,  was  confined  in  childbed,  and  application  was  made  by 
defendant  to  the  Superior  Court  for  an  order  against  her  hus- 
band to  supply  her  with  means  of  support  during  this  sick- 
ness. The  motion  to  that  effect  was  made  in  court  by  the 
defendant,  and  in  its  support  he  filed  an  affidavit  purporting 
to  have  been  made  and  signed  by  Mrs.  Powers,  and  sworn  to 
before  one  William  E.  Cowper,  a  notary  public  of  Chicago. 
On  the  strength  of  this  affidavit,  an  allowance,  as  prayed,  was 
made  by  the  court. 

The  charge  is,  this  affidavit  was  manufactured  by  the  defend- 
ant, and  neither  signed  nor  sworn  to  by  Mrs.  Powers,  or  by 
any  one  by  her  direction.  Mrs.  Powers  denies  it  under  oath, 
and  so  does  the  notary,  and,  we  have  no  doubt,  notwithstand- 
ing his  own  affidavit,  the  affidavits  of  Charles  Wilson  and  of 
Eugene  M.  Hartman  filed  by  defendant  in  his  behalf.  The 
evidence  in  this  record  most  clearly  establishes,  as  we  think, 
the  falsity  of  these  and  the  undoubted  truth  of  the  other  affi- 
davits, and  leaves  no  doubt  on  our  minds  that  the  affidavit  was 
prepared  and  sworn  to  by  defendant  himself,  and,  after  the 
jurat  was  put  to  it,  he  erased  his  name  therefrom  and  substi- 
tuted that  of  "  Annie  Powers,"  the  defendant  and  his  client. 

The  note  of  the  judge  trying  the  cause  for  divorce,  which 
has  been  used  as  evidence  without  objection,  shows  most  clearly 
that  defendant's  statement  as  to  the  time  when  and  place 
where  the  affidavit  was  made,  can  not  be  true.  By  that  state- 
ment, it  appears  Mrs.  Powers  was  not  before  Cowper,  the 
notary,  or  Leary,  or  absent  from  her  house  during  the  month 
of  December,  1872,  being  confined  during  all  that  time  in 
childbed.  Cowper,  the  notary,  testifies,  in  the  most  unqualified 
manner,  that  at  no  time  was  Mrs.  Powers  sworn  to  an  affidavit 
before  him,  but  that  defendant  was.  We  regret  a  member  of 
the  bar,  an  attorney  of  this  court,  should  so  act.  A  motive 
for  his  conduct  may  be  found  in  the  fact  he  had  procured  Mrs. 
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Powers,  while  in  her  confinement,  to  sign  a  paper  authorizing 
him  to  receive  any  money  which  the  court  might  allow  her  in 
the  progress  of  the  cause. 

For  a  consideration  so  mercenary  the  defendant  has  degraded 
himself,  and  his  name  is  not  entitled  to  remain  on  the  roll  of 
honorable  men,  and  it  must  be  stricken  from  the  roll  of  attor- 
neys. 


Ezekiel  Morrison 

v. 
George  Woodlet. 

1.  Sale — when  title  passes.  If  the  owner  of  a  large  number  of  railroad 
ties,  lying  in  dock,  sells  three  thousand  of  the  same,  receives  payment,  and 
the  purchaser  afterwards  makes  arrangement  with  the  keeper  of  the  dock, 
who  is  also  agent  for  the  vendor,  to  take  charge  of  the  ties,  it  would  seem 
the  title  will  vest,  and  the  vendor  will  not  be  responsible  for  the  subsequent 
loss  of  the  ties. 

2.  But  if  the  vendor,  after  the  facts  relied  on  as  vesting  the  title,  agrees 
to  take  back  the  ties  and  let  the  purchaser  have  others,  in  lieu  thereof,  which 
he  fails  to  do,  he  will  be  liable  to  the  purchaser  for  the  price  paid. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Monroe,  Bisbee  &  Ball,  for  the  appellant. 

Mr.  A.  B.  Jenks,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Appellant  and  appellee  were  both  residents  of  Chicago,  and 
each  had  his  place  of  business  there.  On  the  24th  of  Febru- 
ary, 1870,  appellant  sold  to  appellee  3000  railroad  hemlock 
ties,  at  twenty  cents  each,  and  gave  him  a  bill  and  receipt,  in 
the  words  following: 

"  Chicago,  Feb.  24,  1870. 

"  Mr.  George  Woodley  bought  of  E.  Morrison  3000  hemlock 
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railroad  ties,  lying  on  Foss'  dock,  Muskegon,  free  of  dockage, 
and  subject  to  Chicago  inspection — ties  to  be  taken  off  dock 
at  the  first  of  navigation. 

"To  3000  hemlock  ties,  @  20  cents $600.00 

"  Received  payment. 

"  E.  Morrison." 

Appellant,  at  that  time,  had  lying  on  that  dock  in  Wiscon- 
sin, some  7000  to  8000  of  that  kind  of  ties,  these  remaining 
there  under  the  care  of  Mr.  Fleming,  who  had  bought  the  ties 
for  appellant,  (but  who  had,  as  appellant  testifies,  no  authority 
to  sell  or  dispose  of  the  same,)  until  May.  The  appellee  wrote 
to  Fleming  from  Chicago,  on  the  7th  of  May,  1870,  as  follows: 

"Chicago,  May  7,  1870. 

"A.  M.  Fleming,  Esq. — Dear  Sir:  Your  telegram  is  rec'd, 
have  answered ;  don't  ship.  There  is  no  market  for  them  now, 
and  every  dock  is  full  here;  has  been  three  large  cargoes 
docked  to-day,  and  there  is  no  place  to  put  them,  here.  I 
expect  a  place  every  day,  and  will  send  for  them  at  earliest 
moment.  Please  see  the  owners  of  the  dock,  and  write  me 
what  they  will  charge  to  let  them  lay  longer;  do  the  best  you 
can  for  me,  as  the  prospect  is  that  I  shall  lose  money  on  them 
under  the  circumstances.  You  said  only  a  few  of  them  were 
in  the  way.  Can't  those  be  hauled  and  piled  on  the  bank? 
Please  figure  as  you  would  were  they  your  own,  and  write  me 
by  return  mail.  If  necessary,  I  will  come  over  or  send  a  man 
to  move  them,  and  if  no  other  way  presents,  will  send  a 
schooner  over  after  them.  Please  do  all  you  can  for  me,  and 
the  favor  will  be  duly  appreciated.     Yours,  truly, 

"  Geo.  Woodley, 
"  256  S.  Water  st.,  Chicago." 

Subsequently,  appellee  made  some  arrangement  with  the 
owner  of  the  dock,  to  avoid  the  necessity  of  immediate  removal 
of  the  ties,  and  paid  $20,  either  for  dockage  or  to  provide  for 
the  expense  of  removing  part  of  the  ties,  if  the  dock  should 
be  needed  for  other  purposes. 

The  3000  ties  sold  to  appellee  were  never  selected  or  set 
apart  for  appellee,  or  separated  from  the  other  ties  belonging 
13— 84th  III. 
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to  appellant,  and  not  embraced  in  this  sale.  Some  time  in 
September,  1870,  the  whole  of  these  ties  (embracing  those  sold 
by  appellant  to  appellee)  were  taken  from  this  dock  and  used 
in  the  construction  of  the  Grand  Rapids  and  Lake  Shore  rail- 
road, without  the  knowledge  or  consent  of  either  appellant  or 
appellee. 

Appellant  insists,  the  proof  shows  it  was  the  intention  of  the 
parties  that  the  property  in  the  ties  should  vest  at  once  in  ap- 
pellee, and  that,  at  least  ever  after  they  were  put  by  appellee 
(as  appellant  insists)  in  the  care  of  Fleming,  appellant  had 
nothing  more  to  do  about  these  ties,  and  did  nothing  more 
about  them,  and  hence  was  in  no  way  liable  to  appellee  either 
for  the  loss  of  the  ties  or  for  the  money  he  received  from  ap- 
pellee. To  some  members  of  this  court  this  would  seem  to  be 
the  fair  conclusion  from  the  weight  of  the  evidence.  To  others 
it  seems  that  the  circuit  court  was  right  in  coming  to  a  differ- 
ent conclusion,  from  a  fair  consideration  of  all  the  proofs. 

It  is  plain  that  there  is  evidence  tending  to  prove,  that  after 
all  that  is  relied  upon  by  appellant  as  vesting  the  title  in 
appellee,  there  was  a  new  arrangement  made  between  the 
parties,  by  which  it  was  agreed  that  appellant  take  back  the 
ties  on  the  dock,  and  in  lieu  thereof  agreed  to  let  appellee  have 
a  like  amount  of  like  ties  from  a  quantity  of  ties  belonging  to 
appellant,  at  another  place,  a  few  miles  north  of  the  dock  Tit 
Muskegon,  and  also  tending  to  show,  that  instead  of  letting 
appellee  have  his  3000  ties  from  the  latter  place,  appellant  sold 
and  shipped  to  other  parties  all  the  ties  he  had  at  that  place. 

The  evidence  is  contradictory  on  this  branch  of  the  case,  and 
in  many  other  respects,  and  after  a  careful  examination  of  all 
the  evidence,  we  find  no  sufficient  ground  for  disturbing  the 
judgment. 

Judgment  affirmed. 
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Matthias  Schmidt  et  al. 
v. 
Mary  Mitchell. 

1.  Change  of  venue — rigid  of  party  consenting  to,  to  withdraw  his  con- 
sent. The  statute  relating  to  change  of  venue  requires  that  an  application 
for  such  change  be  made  by  or  with  the  consent  of  all  the  parties  plaintiff 
or  defendant,  as  the  case  may  be ;  and  where  such  application  is  made  by 
one  defendant,  with  the  consent  of  his  co-defendant,  the  latter  may  with- 
draw his  consent  at  any  time  before  the  motion  is  decided,  and  thus  prevent 
the  change  being  granted. 

2.  Intoxicating  liquor — evidence  to  shoto  whether  injury  was  the  result 
of  intoxication  or  exposure.  If  a  person,  in  consequence  of  intoxication, 
should  get  into  a  difficulty,  resulting  in  being  shot  in  the  thigh,  the  party 
selling  the  liquor  to  him  may  be  responsible  for  the  direct  consequences 
naturally  resulting  from  the  injury  received,  but  if,  after  becoming  sober, 
he  should  disregard  the  instructions  of  his  physician,  and  walk  upon  the 
injured  limb,  and  thus  cause  inflammation  to  set  in,  from  the  effect  of  which 
it  becomes  necessary  to  amputate  the  limb,  resulting  in  his  death,  the  liquor 
seller  will  not  be  responsible  to  the  wife  of  the  deceased  for  the  loss  of  his 
life ;  and  it  is  error  to  exclude  testimony  offered  by  the  defendant  which 
tends  to  prove  that  the  death  was  the  result  of  recklessness  and  exposure 
on  the  part  of  the  deceased. 

3.  Same— liquor  seller  not  responsible  for  death  caused  by  mistreatment 
of  party  wounded  in  consequence  of  his  intoxication.  If  the  death  of  a  party 
who  receives  a  wound  while  intoxicated  can  be  traced  as  the  natural  and 
probable  result  of  any  new  or  intervening  cause,  such  as  reckless  exposure 
of  himself,  or  amputation  of  the  wounded  limb  when  an  amputation  was 
not  necessary,  the  liquor  seller  will  not  be  responsible  to  the  wife  for  the 
death* 

4.  Damages — must  be  natural  result  of  act  complained  of.  The  damages 
to  be  recovered  in  an  action  must  always  be  the  natural  and  proximate  con- 
sequence of  the  wrongful  act  complained  of.  If  a  new  force  or  power  has 
intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  mischief  or  injury, 
the  first  must  be  considered  as  too  remote. 

Appeal  from  the  Circuit  Court  of  "Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

11  -i 

*See  Shugart  v.  Egan,  83  111.  56. 
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Messrs.  Sackett  &  Bennett,  for  the  appellants. 

Messrs.  Kilgour  &  Manahan,  and  Mr.  M.  H.  Williams,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  Mary  Mitchell,  against 
appellants,  who  are  alleged  to  have  sold  the  plaintiff's  hus- 
band intoxicating  liquors  which  caused  his  intoxication,  by 
reason  of  which,  and  while  the  same  continued,  he  became 
quarrelsome,  and  made  a  disturbance  in  the  night,  at  the 
house  of  one  Henry  Friedenbach,  and  while  making  such 
disturbance,  and  by  reason  thereof,  the  said  Mitchell,  the  hus- 
band of  the  plaintiff,  received  a  mortal  wound  from  a  bullet 
discharged  at  him  from  a  pistol  used  by  said  Friedenbach  in 
defense  of  his  house,  of  which  wound  Mitchell  died. 

The  court  overruled  a  motion  for  a  change  of  venue,  and 
this  is  the  first  error  relied  upon  by  appellants.  Section  9, 
chapter  146,  Revised  Statutes  of  1874,  page  1094,  declares, 
where  there  are  two  or  more  plaintiffs  or  defendants,  a  change 
of  venue  shall  not  be  granted  unless  the  application  is  made 
by  or  with  the  consent  of  all  the  parties  plaintiff  or  defend- 
ant, as  the  case  may  be. 

It  appears  that  the  petition  for  a  change  of  venue  was  pre- 
sented by  one  of  the  three  defendants.  At  the  time  the  motion 
was  made,  the  other  two  defendants  consented,  but  before  any 
action  was  taken  by  the  court,  one  of  the  defendants  withdrew 
his  consent,  and,  when  the  motion  came  on  for  a  hearing,  he 
filed  a  written  protest  against  the  venue  being  changed.  We 
see  no  reason  why  one  defendant  may  not  revoke  the  authority 
given  a  co-defendant  to  present  a  petition  of  this  character, 
at  any  time  before  the  court  has  acted  upon  it.  If  this  may 
be  done,  the  court  could  not  do  otherwise  than  deny  the  appli- 
cation, because,  under  the  statute,  the  venue  could  not  be 
changed  without  the  consent  of  all  the  defendants,  and  they 
did  not  all  consent. 
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On  the  trial,  the  defendants  offered  to  prove  by  Dr.  Snyder 
that  he  was  the  attending  p'hysician  and  surgeon  called  by 
Mitchell  to  treat  him  the  same  night  and  soon  after  the  injury 
was  received  by  him;  that,  as  such  physician,  he  instructed 
Mitchell  that  he  should  not  use  his  leg  by  walking  upon  it,  as  it 
would  be  dangerous,  and  might  produce  inflammation  or  some 
other  difficulty;  that  Mitchell  disregarded  such  orders,  and 
did,  within  a  few  days  after  the  injury,  use  his  leg  by  walking 
upon  it,  and  that  these  instructions  were  given  on  the  night 
of  the  injury,  and  several  times  afterwards.  The  offered  evi- 
dence the  court  would  not  admit  to  the  jury,  and  the  decision 
is  relied  upon  as  error. 

The  evidence  which  was  introduced  tends  to  prove  that 
Mitchell,  the  husband  of  the  plaintiff,  was  in  the  habit  of  get- 
ting intoxicated,  and,  when  in  that  condition,  he  was  quarrel- 
some. It  also  appears  that,  on  the  afternoon  and  evening  of 
January  25,  1874,  he  obtained  of  the  defendants,  at  their 
saloons  in  Sterling,  liquors,  and  became  intoxicated.  He 
resided  some  six  or  eight  miles  from  Sterling,  on  the  farm  of 
Henry  Friedenbach.  About  10  o'clock  at  night,  he  started 
home,  and  near  midnight  he  made  an  attack  on  the  house  of 
Friedenbach,  and,  while  in  the  act  of  breaking  in  the  windows, 
he  was  shot  in  the  thigh,  some  four  inches  below  the  groin. 
A  surgeon  was  at  once  called  to  treat  the  wound.  For  five  or 
six  days,  Mitchell  appeared  to  be  recovering  from  the  effect 
of  the  injury.  After  that,  however,  for  some  cause,  the  symp- 
toms became  unfavorable  and  dangerous,  and,  upon  a  consulta- 
tion of  surgeons,  it  was  thought  best  to  amputate  the  leg.  On 
the  6th  day  of  February  the  operation  was  performed,  and  in 
about  three  hours  Mitchell  died. 

It  is  clear,  from  the  evidence,  that  appellee  has  been  in- 
jured in  her  means  of  support,  and  the  proposition  does  not 
admit  of  controversy,  that,  if  the  death  was  the  natural  and 
proximate  result  of  the  intoxication  produced,  in  whole  or  in 
part,  by  liquors  obtained  of  appellants,  then  appellee's  right 
of  recovery  can  not  be  questioned ;  but  if  the  wound  received 
by  Mitchell  was  slight,  and  not  in  itself  dangerous,  and  his 
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death  resulted  from  a  failure  to  observe  proper  care  and  precau- 
tion after  the  injury,  the  loss  plaintiff  sustained  could  not  be 
regarded  as  a  direct  consequence  of  the  intoxication,  for  which 
the  defendants  should  respond  in  damages. 

If  a  person,  while  intoxicated,  should  receive  a  slight  wound 
upon  the  arm,  in  consequence  of  the  intoxication,  the  liquor 
dealer  who  sold  the  liquors  that  produced  the  intoxication 
might  be  responsible  for  the  direct  consequences  which  would 
naturally  flow  from  the  injury  received;  but  suppose  the 
person  injured,  after  he  became  sober,  should,  in  a  reckless 
manner,  expose  himself,  and  the  exposure  should  result  in 
inflammation  and  gangrene  in  the  limb  to  such  an  extent  that 
amputation  was  necessary,  the  loss  occasioned  by  such  miscon- 
duct could  not  be  visited  upon  the  vender  of  the  liquor. 

Parsons  (vol.  3,  page  177)  says:  "It  is  sometimes  difficult 
to  draw  the  line  between  what  are  and  what  are  not  the  natural 
consequences  of  an  injury.  Always,  however,  if  the  conse- 
quences of  the  act  complained  of  have  been  increased  and 
exaggerated  by  the  act,  or  the  omission  to  act,  of  the  plaintiff, 
this  addition  must  be  carefully  discriminated  from  those 
natural  consequences  of  the  act  of  the  defendant,  for  which, 
alone,  he  is  responsible."  If,  therefore,  the  wound  inflicted 
upon  the  deceased  was  in  'consequence  of  the  intoxication,  it 
was,  then,  a  material  question  for  the  jury  to  determine,  from" 
the  evidence,  whether  the  wound  received  was  the  cause  of 
Mitchell's  death,  or  whether  the  death  was  the  result  of  mis- 
conduct on  his  part  in  using  his  leg  contrary  to  and  in 
disregard  of  the  advice  of  his  surgeon.  The  evidence  offered 
and  excluded  had  a  direct  bearing  upon  this  question.  It  was 
proper  for  the  consideration  of  the  jury,  and  it  was  error  to 
exclude  it. 

In  the  instructions  given  for  the  plaintiff,  the  sixth  and 
eleventh  are  claimed  to  be  erroneous.     They  are  as  follows: 

"  6.  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  defendants,  or  either  of  them,  sold  Frederick 
Mitchell  intoxicating  liquors,  by  reason  of  which  said  Mitchell 
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was  intoxicated,  and  by  reason  of  such  intoxication  said  Mitchell 
made  an  unlawful  attack  on  the  house  of  one  Friedenbach  in 
the  night  time,  and  was,  by  reason  thereof,  shot  by  said 
Friedenbach,  in  defense  of  his  house,  and  received  in  such 
attack  a  wound,  which  seemed  in  its  nature  serious  or  danger- 
ous, and  thereupon  employed  physicians,  of  ordinary  standing 
in  the  community,  to  attend  on  the  wound,  and  said  physicians, 
in  the  use  of  ordinary  skill,  decided  to  amputate  the  leg  of 
said  Mitchell,  and  that  said  Mitchell  died  soon  after  such  ampu- 
tation, if  done  in  good  faith,  by  surgeons  of  ordinary  standing 
in  the  community,  and  in  an  ordinarily  skillful  manner,  it  can 
not  be  set  up  by  defendants  in  excuse  or  extenuation  of  their 
acts,  and  the  jury  should  find  for  the  plaintiff." 

';  11.  The  jury  are  instructed  that  the  degree  of  skill  or 
extent  of  application  of  physicians  is  not  in  issue  in  this  case, 
and  that  if  the  physicians,  who  performed  this  amputation  in 
good  faith,  believed  the  same  to  be  necessary,  and  performed 
the  same  with  reasonably  ordinary  skill,  and  the  patient  died 
sooner  than  he  would  from  the  wound,  if  any,  alone,  then  such 
earlier  death,  even  if  proved,  would  be  no  excuse  for  those,  if 
any,  who  caused  his  intoxication,  as  alleged  in  the  declaration, 
from  which  the  injury  arose,  which  necessitated  the  amputa- 
tion, in  the  judgment  of  such  physicians." 

It  will  be  observed  that  the  statute  which  authorizes  the 
action  confines  the  damages  to  be  recovered  to  such  as  may  be 
regarded  the  direct  consequence  of  the  intoxication.  The 
language  of  the  act  is,  every  husband,  wife,  child,  parent, 
guardian,  employee,  or  other  person  who  shall  be  injured,  in 
person  or  property,  or  means  of  support,  by  any  intoxicated 
person,  or  in  consequence  of  the  intoxication,  habitual  or 
otherwise,  of  any  person,  shall  have  a  right  of  action,  etc. 
Greenleaf,  in  vol.  2,  on  Evidence,  sec.  256,  announces  the  rule, 
that  "  the  damages  to  be  recovered  must  always  be  the  natural 
and  proximate  consequence  of  the  act  complained  of." 

There  can  be  no  doubt  in  regard  to  the  rule,  that,  where 
damages  are  attempted  to  be  recovered  for  an  injury,  the  dam- 
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ages  must  result  as  the  natural  and  proximate  consequence  of 
the  wrongful  act,  but  it  is  often  difficult  to  determine  whether 
the  cause  of  an  injury  is  proximate  or  remote. 

In  Tweed  v.  Insurance  Co.  7  "Wall.  44,  the  Supreme  Court 
of  the  United  States,  in  discussing  this  question,  said:  "One 
of  the  most  valuable  of  the  criteria  furnished  us  by  the 
authorities  is,  to  ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  mischief,  the  other  must  be  considered 
too  remote." 

In  Fent  v.  Toledo,  Peoria  and  Warsaw  Railway  Co.  59 
111.  349,  this  court  quoted,  with  approval,  the  language  of 
Parsons,  in  his  work  on  Contracts,  vol.  3,  page  179,  as  follows: 
"  That  every  defendant  shall  be  held  liable  for  all  those  conse- 
quences which  might  have  been  foreseen  and  expected  as  the 
result  of  his  conduct,  but  not  for  those  he  could  not  have  fore- 
seen, and  was,  therefore,  under  no  moral  obligation  to  take 
into  consideration."  The  same  doctrine  was  again  announced 
in  Toledo,  Wabash  and  Western  Railway  Co.  v.  Muthers- 
haugk,  71  111.  572. 

In  instruction  number  six,  two  new  causes  intervened  be- 
tween the  death  of  Mitchell  and  the  alleged  cause,  the  intoxi- 
cation, either  of  which  might  stand  as  the  cause  of  the  loss 
for  which  the  action  is  brought,  and  yet  the  jury  might  infer 
from  the  instruction  that  they  were  not  bound  to  regard  either. 

It  is  apparent  that  the  amputation  was  the  immediate  cause 
of  Mitchell's  death,  and  while  it  may  be  true,  if  an  action  was 
brought  against  the  physicians,  the  use  of  ordinary  skill  might 
be  a  protection  to  them,  yet  it  by  no  means  follows,  if,  in  fact, 
the  amputation  was  unnecessary,  and  the  nature  of  the  wound 
did  not  require  it,  that  the  defendants  could  be  held  liable  for 
the  damages  occasioned  by  the  loss  of  Mitchell's  life,  for  the 
obvious  reason  that  his  death  was  not  in  consequence  of  the 
intoxication,  but  in  consequence  of  a  new  agency,  with  which 
they  were  not  connected  and  for  which  they  can  not  be  held 
responsible. 
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As  to  the  eleventh  instruction,  we  perceive  no  ground  upon 
which  it  can  be  sustained.  Suppose  the  physicians  who  per- 
formed the  operation  believed  it  to  be  necessary,  and  exercised 
ordinary  skill  in  performing  the  operation,  if  they  were,  in  fact, 
mistaken,  and  no  operation  was  needed,  and  the  deceased  would 
have  recovered  had  he  received  no  treatment  whatever  from 
physicians,  we  apprehend  the  defendants  could  not  be  held 
liable  for  damages  resulting  from  an  error  in  the  judgment  of 
the  physicians,  and  yet,  as  we  understand  the  instruction,  it 
announces  the  doctrine  that  they  would  be  responsible. 

The  action  of  the  court  in  the  giving  and  refusing  other 
instructions  has  been  discussed,  but  it  will  not  be  necessary  to 
discuss  the  questions  involved  further.  What  has  been  said 
would  seem  to  be  sufficient  to  settle  the  real  controverted  ques- 
tions in  the  case.  If  the  death  of  Mitchell  could  be  regarded 
as  the  natural  and  proximate  consequence  of  the  intoxication, 
then  the  defendants  would  be  liable  to  the  plaintiff  for  the 
loss.  If,  on  the  other  hand,  the  death  was  in  consequence  of  a 
new  agency  intervening,  they  can  not  be  held  responsible. 

While  the  defendants  might  have  anticipated  and  foreseen 
the  intoxication  of  Mitchell  might  have  resulted  in  his  falling 
upon  the  street  and  receiving  personal  injuries,  or  being  thrown 
from  his  sleigh  on  the  road  home,  and  thus  injured,  or,  per- 
haps, received  injuries  from  exposure,  yet  it  can  not  be  held 
that  the  defendants  might  have  foreseen  and  expected,  as  a 
consequence  of  the  intoxication,  that  Mitchell  would,  after 
going  a  distance  of  six  or  eight  miles,  make  an  attack  upon  a 
neighbor's  house,  and  be  wounded  by  a  shot;  or  that,  by  care- 
lessness, after  being  wounded,  his  life  would  be  in  danger;  or 
that  a  leg  would  be  amputated,  when  amputation  was  unneces- 
sary, resulting  in  death.  These  and  kindred  things  of  a  like 
nature  may  be  regarded  not  as  the  proximate  consequence  of 
the  intoxication,  but  as  the  remote  cause,  for  which  the  defend- 
ants can  not  be  held  responsible. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Sheldon  and  Mr.  Justice  Scott,  dissent. 
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Martin  Tabor  et  al. 

v. 

The  People  ex  rel.  Julian  8.  Runisey,  Collector,  etc. 

Taxes — oath  of  town  collector  before  county  clerk,  proper.  An  affidavit 
of  a  town  collector  to  his  return  to  the  county  collector,  made  in  December, 
1872,  before  the  county  clerk,  is  not  void,  and  the  clerk,  at  that  time,  was 
authorized  to  administer  oaths  and  affirmations. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  application,  by  Julian  S.  Pumsey,  collector  of 
Cook  county,  for  judgment  against  certain  lands  and  lots  for 
taxes,  etc.,  due  thereon  and  unpaid,  and  taken  by  appeal  from 
the  county  to  the  circuit  court,  where  the  objections  to  the  ren- 
dition of  judgment  were  not  sustained. 

Mr.  William  Hopkins,  and  Messrs.  Barker  &  Waite,  for 
the  appellants. 

Mr.  John  M.  Pohntree,  for  the  appellee. 

Per  Curiam:  It  is  urged  by  appellants  that  the  affidavits 
of  the  town  collectors  to  their  returns  to  the  county  collector 
were  void,  because  sworn  to  before  the  county  clerk. 

The  act  of  1853  requiring  the  returns  to  be  sworn  to  before 
the  county  treasurer,  was  revised  in  1855,  (Sess.  Laws  1855,  p. 
35,)  and  expressly  repealed  by  the  general  revenue  law  of  1872. 
Sess.  Laws  1871-2,  p.  70. 

The  returns  in  this  case  were  made  in  December,  1872,  when, 
by  the  general  statute  on  oaths  and  affirmations,  the  county 
clerk  was  authorized  to  administer  the  oath. 

All  other  questions  presented  by  the  record  were  decided  by 
this  court  in  Karnes  v.  The  People,  73  111.  274,  and  further 
discussion  is  not  deemed  necessary,  as  that  decision  must  con- 
trol. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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J.  L.  Jarnagan 

V. 

Homer  Gaines. 

Mortgage — release  by  taking  new  notes  under  composition  agreement. 
Where  a  party,  having  a  note  secured  by  mortgage,  and  after  the  institution 
of  proceedings  in  bankruptcy  by  him  against  the  maker,  enters  into  an 
agreement  with  the  other  creditors  of  the  maker  to  dismiss  the  proceedings 
in  bankruptcy,  and  to  take  a  new  note,  payable  in  two  years  from  date,  with- 
out interest,  in  the  absence  of  proof  of  the  intention  of  the  parties,  the  taking 
of  such  new  note  will  operate  as  a  release  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  P.  H.  Sanford,  for  the  appellant. 
Messrs.  Douglass  &  Harvey,  for  the  appellee. 

Per  Curiam:  January  15,  1874,  the  firm  of  Robinson  & 
Sons,  composed  of  Pay  son  A.,  Moses,  and  Charles  S.  Robinson, 
were  indebted  to  J.  L.  Jarnagan,  the  appellant,  in  the  sum  of 
$2000,  for  borrowed  money,  and  on  that  day  gave  to  him 
therefor  their  two  promissory  notes,  of  $1000  each,  payable  in 
one  year,  with  ten  per  cent  per  annum  interest. 

February  2,  1874,  Moses  Robinson  and  wife  executed  to 
Jarnagan  a  mortgage,  to  secure  the  payment  of  one  of  said 
§1000  notes,  on  a  store  building  and  lots  in  Victoria,  Knox 
county,  111.,  in  which  building  the  firm  was  doing  business, 
Moses  Robinson  being  the  owner  in  fee  of  the  mortgaged 
property,  the  mortgage  being  filed  for  record  Feb.  6,  1874. 
The  firm  was,  at'  the  time,  in  failing  circumstances. 

Some  three  or  four  weeks  after  the  execution  of  the  mort- 
gage, Jarnagan,  with  the  full  knowledge  and  consent  of  the 
firm,  filed  his  petition  in  bankruptcy  against  the  firm  in  the 
United  States  District  Court  at  Chicago. 

In  the  latter  part  of  March,  1874,  there  was  an  arrangement 
between  the  firm  and  some  of  its  creditors,  to  extend  the  time 
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of  the  payment  of  their  debts  for  two  years,  and  let  them  go 
on  in  business,  and  the  following  agreements,  in  writing,  were 
executed: 

"  Chicago,  March  25,  1874. 

"  We,  the  undersigned,  hereby  agree  to  accept  from  Robin- 
son &  Sons,  of  Yictoria,  111.,  their  notes,  in  equal  payments  of 
three,  six,  nine  and  twelve  months,  without  interest,  in  full 
settlement  of  our  respective  claims,  not  to  be  binding  unless 
agreed  to  by  all  his  Chicago  creditors." 

Signed  by  eight  Chicago  firms. 

"Yictoria,  III.,  March  30,  A.  D.  1874. 

"  We,  the  undersigned  creditors  of  Robinson  &  Sons,  in' 
consideration  that  J.  L.  Jarnagan  will  dismiss  his  petition  in 
bankruptcy,  filed  against  them  in  the  United  States  District 
Court  at  Chicago,  do  hereby  agree  to  accept  from  said  Robin- 
son &  Sons  their  notes,  to  be  drawn  due  two  years  after  this 
date,  without  interest,  in  full  settlement  of  our  respective 
claims." 

Signed  by  J.  L.  Jarnagan  and  six  others. 

Jarnagan  dismissed  his  petition  in  bankruptcy,  and  surren- 
dered up  the  note  described  in  his  mortgage,  taking  in  lieu 
thereof  the  note  of  Robinson  &  Sons  for  $1000,  payable  in 
two  years,  without  interest,  and  did  the  same  with  respect  to 
his  other  note  of  $1000. 

In  the  latter  part  of  May,  1874,  the  firm,  becoming  satisfied 
they  could  not  go  on  and  do  business  for  two  years  and  pay 
their  debts,  made  a  general  assignment  of  their  property,  May 
29,  1874,  to  Chauncey  Gaines,  for  the  benefit  of  their  creditors. 
On  the  same  day,  Moses  Robinson  and  wife  made  a  deed  of 
the  mortgaged  property  to  Chauncey  Gaines,  in  trust  and  for 
the  purposes  of  the  assignment.  July  21,  1874,  Chauncey 
Gaines  sold  the  mortgaged  premises,  at  public  sale,  to  Homer 
Gaines,  the  appellee,  for  $1200,  and  executed  to  him  a  deed 
therefor. 

This  bill  in  equity  was  filed  by  Homer  Gaines  against  Jar- 
nagan, for  the  cancellation  of  the  mortgage  of  the  latter,  and 
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its  removal  as  a  cloud  upon  the  title  of  Homer  Gaines.  The 
court  below,  upon  hearing  on  the  pleadings  and  proofs,  decreed 
the  relief  sought,  and  the  defendant  appealed  from  the  decree. 

It  is  insisted  on  the  part  of  the  complainant,  that  by  reason 
of  the  defendant's  signing  said  agreement  of  March  30,  1874, 
and  surrendering  to  the  firm  his  note  secured  by  the  mortgage, 
and  taking  a  new  note  therefor,  due  in  two  years,  without  in- 
terest, the  debt  was  paid  and  the  mortgage  lien  destroyed. 

There  is  some  incompetent  hearsay  testimony,  tending  to 
show  a  distinct  intention  that  the  mortgage  should  be  released, 
and  there  is  some  testimony  of  subsequent  admissions  of  Jar- 
nagan,  to  the  effect  that  he  considered  the  mortgage  released, 
but  in  view  of  the  explanatory  evidence  on  his  part,  perhaps 
this  should  be  regarded  as  but  his  legal  conclusion  as  to  the 
legal  effect  of  what  had  been  done.  Taking  the  competent 
evidence  only,  there  is  little  else  in  the  testimony  to  show  any 
intention  on  the  part  of  either  of  the  parties,  or  any  of  the 
creditors,  that  the  mortgage  should  be  released,  than  the  mere 
transaction  itself,  namely,  the  execution  of  the  above  writings, 
and  the  surrender  up  and  exchange  of  notes  as  mentioned  in 
the  circumstances  under  which  the  same  was  done.  And  a 
majority  of  the  court  are  of  opinion  that  was  sufficient;  that 
the  mortgage  was  released  by  the  facts  detailed,  without  proof 
of  any  distinct  intention  that  it  should  be  released;  that  its 
release  was  the  legal  effect  of  the  transaction  itselll 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Edward  C.  Lewis 
Willard  Graves. 

1.  Married  women— power  to  convey  or  mortgage  without  their  husbands 
joining.  The  laws  relating  to  the  conveyance  of  real  estate  not  being 
changed  by  the  Married  Woman's  Act  of  1861,  a  mortgage  given  by  a  mar- 
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ried  woman  living  separate  from  her  husband,  upon  her  real  estate,  to  secure 
the  payment  of  the  purchase  money  of  other  property  bought  by  her,  her 
husband  not  joining  therein,  as  a  conveyance,  is  void. 

2.  Same — lien  in  equity  upon  their  separate  estate.  The  execution  of  a 
mortgage  by  a  married  woman,  alone,  upon  her  separate  property,  may  fur- 
nish a  satisfactory  ground  upon  which  a  court  of  equity  may  properly  estab- 
lish a  lien  upon  it ;  but  if  this  is  done,  the  lien  will  have  no  retroactive  oper- 
ation so  as  to  affect  rights  acquired  prior  to  the  decree  and  after  the  execution 
of  the  mortgage.  The  lien  will  operate  upon  the  property  in  its  condition 
at  the  date  of  the  decree. 

3.  "Where  a  married  woman  without  her  husband  executed  a  mortgage 
upon  her  real  estate,  and  afterwards  the  same  was  sold  under  a  proceeding 
to  enforce  a  mechanic's  lien  for  improvements  thereon,  it  is  error,  on  fore- 
closure of  the  mortgage,  to  declare  it  the  prior  lien. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Mrs.  Margaret  Winters,  the  wife  of  John  "Winters,  living 
separate  from  her  husband  and  transacting  business  in  her 
own  name,  executed  to  Graves  a  mortgage  on  the  west  40 
feet  of  lot  10,  in  block  117,  in  the  city  of  LaSalle,  part  of  her 
separate  estate,  to  secure  to  him  the  payment  of  $600  and  in- 
terest, money  due  him  from  her  as  the  purchase  money  of  other 
real  estate  conveyed  to  her  by  him.  The  mortgage  was  exe- 
cuted October  27, 1866,  and  recorded  on  the  13th  of  November, 
of  the  same  year. 

On  the  17th  day  of  July,  1869,  this  west  40  feet  of  lot  10 
was  sold  by  the  master  in  chancery  at  public  sale  to  Lewis  for 
$403.69,  and  was  afterwards,  in  pursuance  of  that  sale,  con- 
veyed by  master's  deed  to  Lewis  on  the  19th  of  October,  1870. 
The  master's  sale  was  founded  upon  and  made  in  pursuance  of 
a  decree  of  the  circuit  court  in  a  proceeding  instituted  by 
Philip  Conlin  against  Margaret  Winters  and  her  husband  for 
a  mechanic's  lien  upon  this  property,  for  labor  and  material 
furnished  by  Conlin  after  the  recording  of  the  mortgage,  in 
making  improvements  upon  the  same. 

This  is  a  proceeding,  instituted  in  chancery,  by  Graves 
against  Mrs.  Winters  and  her  husband  and  Lewis,  seeking, 
among  other  things,  to  subject  this  property  to  the  payment 
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of  this  mortgage  debt,  and  to  declare  this  property  bound  for 
the  same  by  a  lien  paramount  to  the  title  of  Lewis. 

On  hearing,  the  circuit  court  made  a  decree  to  that  effect, 
and  providing  for  the  sale  of  the  property  in  satisfaction  of  the 
mortgage  debt. 

Lewis  brings  this  appeal. 

There  were  other  matters  involved  in  the  suit,  and  covered 
by  the  decree,  in  which  Lewis  had  no  interest. 

Messrs.  Eldridge  &  Lewis,  for  the  appellant. 
Mr.  L.  B.  Crooker,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  decree  in  this  case  can  not  be  sustained.  It  has  been 
settled  by  this  court  that  the  laws  relating  to  the  conveyance 
of  the  real  estate  of  a  married  woman  were  not  changed  by  the 
Married  Woman's  Act  of  1861.  Cole  v.  Van  Riper,  44  111. 
58,  and  Bressler  v.  Kent,  61  111.  426.  It  follows  that  the 
mortgage,  as  a  conveyance,  was  void,  the  husband  of  Mrs.  Win- 
ters not  having  joined  in  its  execution.  It  is,  however,  con- 
tended by  appellee  that  the  estate  of  a  married  woman  should 
"  be  held  in  equity  liable  for  debts,  charges  and  incumbrances 
which  she  expressly  charges  thereon,"  and  that  a  lien  should 
"  be  established  in  equity  against  the  separate  property  of  the 
wife  for  the  debts  contracted  by  her  in  her  separate  business, 
she  having  expressed  her  desire  to  create  such  a  lien  by  her  act 
in  siominfi:  this  mortage." 

This  may  be  true,  but  a  majority  of  the  court  think  that 
such  estate  is  not  so  held,  except  from  and  after  the  time  when 
such  lien  "  is  established  in  equity"  by  a  decree  of  the  court. 
The  debt  of  a  married  woman  is  not,  by  its  own  force,  a  lien 
upon  her  separate  estate.  A  mortgage  made  by  her  alone,  as 
we  have  seen,  is  not  such  a  lien,  and  while  the  execution  of 
such  a  paper  may  be  an  expression  of  her  desire  to  create  such 
a  lien,  and  may  be  a  very  satisfactory  ground  upon  which  a 
court  of  equity  may  properly  establish  a  lien  in  equity  against 
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her  separate  property,  still  no  such  lien  exists  until  it  is  estab- 
lished by  the  decree  of  the  court. 

When  so  established,  it  can  have  no  retroactive  operation. 
Such  a  lien,  when  it  takes  effect,  must  act  upon  the  property  in 
the  condition  in  which  the  decree  finds  it.  The  mechanic's  lien 
is  of  a  different  character.  It  derives  its  force  from  the  statute. 
The  doing  of  the  labor,  under  the  conditions  required  by  the 
statute,  creates,  eo  instantly  a  lien  upon  the  property,  which 
continues  from  that  moment  until  the  debt  is  satisfied,  unless 
it  is  waived,  released  or  suffered  to  expire  for  want  of  proceed- 
ings, by  the  statute  made  necessary  to  keep  it  alive. 

In  this  case,  the  mechanic's  lien  was  in  existence,  and  was 
so  declared  by  the  court  long  before  the  decree  establishing 
this  mortgage  debt  as  a  lien  upon  the  property  in  question. 
Lewis  holds  under  the  prior  lien,  and  his  rights  can  not  prop- 
erly be  made  subordinate  to  those  of  complainant. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 


Lake  Shore  and  Michigan  Southern  Railroad  Co. 

v. 
Charles  McMillan  et  al. 

1.  Mechanic's  lien — who  may  question  decree  allotting  lien.  An  inter- 
vening defendant  in  a  proceeding  for  a  mechanic's  lien,  who  fails  to  show 
any  title  or  interest  in  the  property  sought  to  be  affected,  has  not  such  a 
standing  in  court  as  will  enable  him  to  call  in  question  a  decree  establish- 
ing the  lien. 

2.  Answer — sworn  answer  as  evidence.  A  sworn  answer,  so  far  as  re- 
sponsive to  the  allegations  of  a  petition  for  a  mechanic's  lien,  is  competent 
evidence,  but  in  relation  to  new  matter  therein  set  forth,  not  called  for  in 
the  petition,  is  not  evidence,  but  a  mere  matter  of  pleading. 

3.  Certificate  of  evidence — matters  not  offered  on  hearing.  The  cir- 
cuit court  has  no  power  at  a  term  subsequent  to  the  rendition  of  a  decree,  to 
permit  evidence  not  introduced  at  the  hearing,  nor  until  after  the  decree,  to 
be  incorporated  into  the  certificate  of  evidence,  and  if  it  does,  such  evidence 
will  be  stricken  out. 
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Wkit  of  Error  to  the  Superior   Court  of  Cook  county. 

Mr.  CD.  Eoys,  for  the  plaintiff  in  error. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  defendant  in 
error  E.  P.  Allis. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

McMillan,  on  March  30,  1874,  filed  his  petition  against  Gil- 
lespie, asking  a  mechanic's  lien  upon  certain  real  estate  in 
Cook  county,  for  an  indebtedness  of  Gillespie  to  the  petitioner 
for  work  and  materials  in  constructing  a  mill  upon  the  land 
in  question.  The  petition  called  for  an  answer  under  oath. 
The  other  defendants  in  error  came  into  court,  and  upon 
their  application  were  permitted  to  answer  the  petition,  and 
each  of  them  interposed  a  claim  for  a  mechanic's  lien  upon  the 
same  property  for  like  labor  and  materials,  and  presented  such 
claims,  with  prayer  for  such  lien,  either  by  a  separate  inter- 
vening petition,  or  by  incorporating  such  petition  into  the 
answer. 

On  the  27th  of  February,  1875,  this  cause  still  pending,  the 
plaintiff  in  error  filed  an  answer  in  the  cause  to  the  original 
petition  and  to  the  several  intervening  petitions,  denying  that 
Gillespie  was  the  owner  of  the  property  in  question,  or  had 
any  interest  therein,  charging  that  the  mill  was  built  with  the 
money  of  plaintiff  in  error,  taken  and  used  by  Gillespie  with- 
.out  the  knowledge  or  consent  of  said  plaintiff  in  error,  and 
charging  that,  for  the  purpose  of  confessing  and  perpetuating 
"  the  property  rights  "  of  plaintiff  in  error,  Gillespie,  on  the 
19th  of  December,  1873,  executed  to  the  plaintiff  in  error  a 
deed  of  trust,  declaring  the  construction  of  the  mill  with  the 
money  of  plaintiff  in  error,  and  intending  thereby  to  affirm 
and  recognize  said  trust.  The  answer  also  denies  that  the 
labor  and  materials  mentioned  in  said  several  petitions,  re- 
spectively, was  done  or  were  furnished  as  alleged,  and  charges 
that  on  the  20th  day  of  January,  1874,  a  petition  in  bankruptcy 
was  filed  against  Gillespie  in  the  District  Court  of  the  United 
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States  for  the  Northern  District  of  Illinois,  asking  that  he  be 
declared  a  bankrupt.  The  answer  further  charges,  that  such 
proceedings  were  afterwards  had,  that  he  was  declared  a  bank- 
rupt, and  that  the  bankruptcy  proceedings  were  then  still 
pending.     This  answer  was  sworn  to. 

By  agreement  of  the  parties,  this  cause,  in  all  its  branches, 
was  submitted  to  the  court  without  the  intervention  of  a  jury, 
with  agreement  of  the  parties  that  it  "  should  be  heard  accord- 
ing to  its  merits,  as  it  might  appear  to  the  court  from  the  evi- 
dence, without  regard  to  the  form  of  pleadings." 

The  hearing  was  had  March  29,  1875,  and  at  the  close  of 
the  proofs  it  was  agreed,  that  the  plaintiff  in  error  might  be 
allowed  to  introduce  a  record  of  the  bankruptcy  proceedings 
at  any  time  before  final  decree,  and  the  court  took  the  matter 
under  advisement,  and  afterwards,  no  such  record  having  been 
produced  or  introduced,  the  court  rendered  final  decree,  allow- 
ing to  the  defendants  in  error,  respectively,  a  lien  upon  the 
premises  for  certain  amounts  named  in  the  decree,  and  order- 
ing the  property  sold  to  satisfy  these  demands.  To  reverse 
these  final  orders,  plaintiff  in  error  brings  the  record  here  for 
review. 

On  the  8th  of  June,  1875,  a  certificate  of  evidence  was  signed 
by  the  judge  who  tried  the  case  (called  in  the  record  a  bill  of 
exceptions),  by  which  it  appears,  that  on  that  day  plaintiff  in 
error  asked  the  court  to  incorporate  into  the  transcript  of  the 
proceedings,  as  a  part  of  the  evidence,  an  authenticated  copy 
of  the  record  of  the  proceedings  in  the  bankrupt  court,  show- 
ing that  Gillespie  was  declared  bankrupt,  as  alleged  in  the 
answer  of  plaintiff  in  error.  This  application  was  resisted  by 
the  defendants  in  error,  but  the  court  overruled  their  objec- 
tions, and  the  same  was  incorporated  nunc  pro  tunc  as  part 
of  the  evidence. 

The  certificate  of  evidence  shows  that  each  of  defendants, 
respectively,  proved  the  allegations  of  his  petition,  but  the 
plaintiff  in  error  gave  no  evidence  tending  to  prove  that  it  had 
any  interest  in  the  premises.  There  was  oral  evidence  that 
Mr.  Gait,  acting  as  assignee  in  bankruptcy  of  Gillespie,  had 
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sold  this  property  to  Mr.  Stone,  a  director  of  the  corporation 
(plaintiff  in  error),  and  that  the  sale  was  made  subject  to  a 
supposed  lien  of  the  plaintiff  in  error  for  $45,000,  and  to  $5000 
of  mechanic's  liens,  and  that  John  C.  Dore  subsequently  made 
a  deed  to  Mr.  Stone  for  a  part  of  the  premises,  and  that  Mr. 
Smith  conveyed  the  north  half  of  the  premises  to  Mr.  Stone, 
subject  to  a  trust  deed  from  Smith  to  Mr.  Marshall. 

In  all  this  there  is  no  proof  tending  to  show  any  interest  in 
the  property  vested  in  plaintiff  in  error.  Hence,  plaintiff  in 
error  has  no  standing  in  court  which  can  enable  it  to  call  in 
question  the  decree. 

It  is  insisted,  that  the  sworn  answer  and  petition  of  plain- 
tiff is  proof  of  such  an  interest.  So  far  as  a  sworn  answer  is 
responsive  to  the  allegations  of  a  petition,  it  is  competent  evi- 
dence, but  in  so  far  as  relates  to  new  matter,  introduced  in  the 
answer,  not  called  for  in  the  petition,  the  answer,  though 
under  oath,  is  not  evidence.  It  is,  as  to  such  matter,  a  mere 
pleading.  ISTor  is  there  properly,  in  this  record,  any  compe- 
tent evidence  of  the  allegations  of  plaintiff  in  error  as  to  the 
alleged  fact  of  Gillespie's  bankruptcy.  A  motion  was  made 
in  this  court  to  strike  out  the  record  of  bankruptcy  from  the 
certificate  of  evidence  (or  bill  of  exceptions,  as  it  has  been  called 
by  counsel).  This  motion  was  reserved  for  consideration  at  the 
hearing  of  the  case.  It  must  be  stricken  out.  The  court  below 
had  no  power,  at  a  subsequent  term,  to  permit  matter  not  in- 
troduced at  the  hearing,  nor  until  after  the  decree,  to  be  thus 
injected  into  the  case  as  evidence  upon  the  hearing. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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John  Stanley 
v. 
.  The  People  of  the  State  of  Illinois. 

Appeal— -from  county  to  circuit  court  in  bastardy  case.  Under  the  statute 
of  1874,  the  defendant  has  the  right  to  appeal  from  a  judgment  of  the  county 
court  against  him,  on  a  charge  of  bastardy,  to  the  circuit  court,  and  to  have 
a  trial  de  novo. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Doyle  &  King,  for  the  plaintiff  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  against  plaintiff  in  error  upon  a 
charge  of  bastardy.  It  was  begun  in  the  county  court,  under 
the  act  of  1872,  but  was  not  tried  until  the  October  term,  1874, 
when  judgment  went  against  the  plaintiff  in  error.  He  ap- 
pealed to  the  circuit  court,  under  the  act  of  1874.  On  motion, 
the  circuit  court  dismissed  the  appeal,  and  this  order  is  as- 
signed for  error. 

It  was  error  to  disniiss  this  appeal.  Plaintiff  in  error,  under 
sections  187  and  188  of  the  statute  of  1874,  had  a  right  to 
appeal  in  such  case  to  the  circuit  court,  and  to  have  a  trial 
de  novo.  It  was  so  held  by  this  court  in  the  case  of  Holcomb 
v.  The  People,  79  111.  409. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Edwin  Wild,  Exr.  etc. 
v. 

Sarah  W.  Sweeney  et  al. 

1.  Wills — courts  of  chancery  have  no  jurisdiction  to  probate.  A  court 
of  chancery  has  no  jurisdiction  to  admit  a  will  to  probate,  that  being  con- 
ferred upon  the  county  courts. 

2.  Where  probate  of  a  will  is  refused  on  appeal  to  the  circuit  court,  in  a 
proceeding  to  which  the  person  named  as  executor  is  a  party,  the  decision 
of  the  court  will  be  final  until  reversed,  and  such  person  having  had  a  day 
in  court,  can  not  invoke  the  aid  of  a  court  of  chancery. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  the  appellant. 
Messrs.  Fuller  &  Graham,  for  the  appellees. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

An  instrument  of  writing,  purporting  to  be  the  last  will 
and  testament  of  Paschal  Mills,  deceased,  was  filed  in  the 
county  court  of  DeWitt  county,  and  upon  proof  heard  an 
order  was  made  by  the  court  admitting  the  will  to  probate. 
From  this  order  an  appeal  was  prosecuted  to  the  circuit  court, 
where,  upon  a  hearing,  the  decision  of  the  county  court  was 
reversed,  and  probate  of  the  will  refused.  The  bill  in  this 
case  was  filed  by  Edwin  Wild,  who  was  named  as  executor  in 
the  will,  for  the  purpose  of  proving  and  establishing  the  will 
in  a  court  of  equity,  and  the  sole  question  presented  is, 
whether  a  court  of  chancery,  under  the  facts  presented  by  the 
bill,  has  jurisdiction.  Section  18,  of  article  6,  of  the  consti- 
tution, provides,  that  county  courts  shall  be  courts  of  record, 
and  shall  have  original  jurisdiction  in  all  matters  of  probate, 
settlement  of  estates  of  deceased  persons,  appointment  of 
guardians  and  conservators,  and  settlement  of  their  accounts. 
Section  69  of  an  act  in  relation  to  county  courts,  Rev.  Stat. 
1874,  page  339,   in  conferring  jurisdiction  on  county  courts  in 
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probate  matters,  follows,  in  substance,  the  language  of  the 
section  of  the  constitution. 

Section  2,  of  chapter  148,  of  Wills,  provides  that  wills  shall 
be  in  writing,  attested  by  two  witnesses,  and  the  same  shall  be 
probated  in  the  county  court.  Section  14  of  the  same  act  de- 
clares appeals  may  be  taken  from  the  order  of  the  county 
court  allowing  or  disallowing  any  will  to  probate,  to  the  cir- 
cuit court  of  the  same  county,  by  any  person  interested  in 
such  will,  in  the  same  manner  as  appeals  may  be  taken  from 
justices  of  the  peace,  except  the  appeal  bond  may  be  approved 
by  the  county  clerk;  and  the  trials  of  such  appeals  shall  be 
de  novo.  Section  7  provides,  that  any  person  interested  may, 
at  any  time  within  three  years  after  such  will  has  been  pro- 
bated, contest  the  validity  of  the  same  by  bill  in  chancery. 

The  constitution,  and  the  various  •  provisions  of  the  statute, 
clearly  and  in  express  terms,  determine  that  the  county  court 
shall  be  the  tribunal  in  which  a  will  shall  be  probated,  and 
while  a  court  of  chancery  has  express  jurisdiction,  under  sec- 
tion 7,  to  entertain  a  bill  to  contest  the  validity  of  a  will  which 
has  been  admitted  to  probate,  it  is  quite  apparent,  from  the 
other  provisions  of  the  statute  upon  the  subject,  that  it  was 
never  intended  to  invest  any  court  in  the  State  with  power  to 
admit  a  will  to  probate,  except  the  county  court. 

But,  independent  of  the  provisions  of  the  legislature  mani* 
festing  a  clear  intent  to  give  the  county  court  exclusive  juris- 
diction over  the  subject,  when  a  party  has  a  defense  or  remedy 
at  law  a  court  of  chancery  will  not  take  jurisdiction. 

In  this  case,  it  is  not  only  apparent  that  appellant  had  a 
remedy  at  law  in  the  county  court,  and  if  there  defeated,  by 
appeal  in  the  circuit  court,  but  he  has  availed  himself  of  that 
remedy.  He  presented  the  will  to  the  county  court,  where  it 
was  admitted  to  probate,  but  upon  an  appeal  by  a  party  in  in- 
terest, the  circuit  court,  upon  hearing  the  evidence,  decided  the 
instrument  of  writing  was  not  the  will  of  the  alleged  testator, 
and  refused  to  admit  it  to  probate.  If  the  circuit  court  decided 
erroneously  appellant  had  a  remedy  by  appeal  or  writ  of  error, 
but  the  decision  of  the  circuit  court  will  be  final  unless  re- 
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versed.  Appellant  has  no  right,  after  he  has  submitted  to  a 
trial  at  law  before  the  circuit  court,  and  has  been  defeated,  to 
invoke  the  aid  of  a  court  of  chancery.  He  had  his  day  in 
court,  and  with  that  he  must  be  content. 

We  do  not  understand  that  the  text  books  lay  down  the  rule, 
that  a  court  of  equity  will  assume  the  jurisdiction  to  prove  a 
will.  Eedfield,  pages  12  to  13,  sec.  2,  says  the  jurisdiction  of 
the  probate  of  wills,  and  of  everything  pertaining  to  the  set- 
tlement of  estates,  is,  primarily,  exclusive  in  the  probate  court 
for  the  district  in  which  the  testator  is  domiciled  at  the  time 
of  'his  decease.  This  general  rule  is  of  such  universal  accept- 
ance in  all  the  American  States,  as  scarcely  to  require  any 
authority  in  its  confirmation.  Washburn  on  Real  Property, 
vol.  3,  page  431,  sec.  10,  says:  In  this  country,  provision  is 
made  in  the  several  States  for  establishing  a  will  by  a  general 
probate  thereof,  when  it  becomes,  like  a  judgment  of  court, 
conclusive  evidence  of  its  own  due  execution,  on  the  trial  of 
any  matter  involving  such  an  inquiry  in  any  other  court. 

In  Adams'  Equity,  page  484,  sec.  248,  it  is  said:  The  equity 
for  administering  the  assets  of  a  testator  or  intestate  does  not 
authorize  the -court  of  chancery  to  try  the  validity  of  a  will. 
The  jurisdiction  for  that  purpose,  in  regard  to  wills  of  per- 
sonal estate,  belongs  to  the  ecclesiastical  courts,  and  in  regard 
to  wills  of  real  estate,  to  the  courts  of  common  law.  On  page 
486,  the  author  further  says:  But  if  fraud  was  practiced  on 
the  testator,  in  obtaining  the  will,  so  that  the  contest  really  is, 
whether  the  will  ought  to  be  proved,  the  proper  course  is,  to 
oppose  the  grant  of  probate,  and  there  appears  to  be  no  juris- 
diction in  equity  to  relieve. 

The  citation  of  other  authorities  is  not  regarded  necessary. 
We  are  of  opinion  that  a  court  of  chancery  has  no  jurisdic- 
tion of  the  question.  The  terms  of  the  constitution  and  the 
statute  conferring  jurisdiction  upon  the  county  court,  so  clearly 
manifest  an  intention  to  provide  that  the  county  court  shall 

k exercise  the  jurisdiction,  that  we  can  not  hold  a  court  of  chan- 
cery has  any  power  to  interfere. 
The  judgment  will  be  affirmed. 
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George  D.  Cole  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — sufficiency  of  indictment.  Under  the  laws  of  this 
State  every  indictment  or  accusation  of  a  grand  jury  must  be  deemed  suffi- 
ciently correct  which  states  the  offense  in  the  terms  and  language  of  the 
statute  creating  the  same,  or  so  plainly  that  the  nature  of  the  offense  may 
be  easily  understood. 

2.  Same — conspiracy  against  the  administration  of  justice.  An  indict- 
ment charging  that  the  defendants  "unlawfully,  feloniously,  willfully  and 
fraudulently  did  conspire  and  agree  together,  with  the  fraudulent  intent 
wrongfully  and  wickedly  to  injure  the  administration  of  public  justice,  by 
then  and  there,  unlawfully,  willfully  and  fraudulently  attempting  to 
obtain  and  procure  a  decree  of  divorce,"  in  a  named  court,  specifies  an 
offense  under  section  46  of  the  Criminal  Code,  with  sufficient  certainty. 

3.  Same  —  changing  punishment  found  by  jury.  The  court  has  no 
rightful  authority  to  mitigate  the  measure  of  punishment  found  by  the 
jury  in  a  criminal  case,  and  sentence  the  defendant  to  imprisonment  for  a 
less  term  than  that  fixed  by  the  jury.     *    - 

4.  Statute — construction  of  adopted  one.  The  rule,  that  a  statute  copied 
from  that  of  another  State,  shall  receive  the  same  construction  before  given 
to  it  by  the  courts  of  such  other  State,  does  not  prevail  where  such  a  con- 
struction  is  in  antagonism  to  our  laws  and  in  conflict  with  the  practice 
prevalent  under  them  for  a  long  series  of  years. 

Welt  of  Error  to  the  Criminal  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  O.  L.  Parrish,  Mr.  D.  Harry  Hammer,  and  Messrs. 
Rockwell  &  Leman,  for  the  plaintiffs  in  error. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  indictment  in  this  case  was  found  under  the  46th  sec- 
tion of  the  Criminal  Code,  Rev.  Stat.  1874,  sec  46.  That 
section  provides,  in  substance,  that  if  two  or  more  persons 
conspire  and  agree  together,  with  the  fraudulent  or  malicious 
intent  wrongfully  and  willfully  to  do  any  illegal  act,  injurious 
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to  the  administration  of  public  justice,  every  offender,  on  con- 
viction, shall  be  imprisoned  in  the  penitentiary  not  exceeding 
three  years,  or  fined  not  exceeding  $1000.  It  will  be  observed 
the  indictment  charges  the  offense,  substantially,  in  the  lan- 
guage of  the  statute,  that  defendants  "  unlawfully,  feloniously, 
willfully  and  fraudulently  did  conspire  and  agree  together, 
with  the  fraudulent  intent  wrongfully  and  wickedly  to  injure 
the  administration  of  public  justice,  by  then  and  there  unlaw- 
fully, willfully  and  fraudulently  attempting  to  obtain  and  pro- 
cure a  decree  of  divorce,"  in  the  Superior  Court  of  Cook 
county,  and  that  is  all  the  law  requires.  By  our  laws  every 
indictment  or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  correct  which  states  the  offense  in  the  terms  and 
language  of  the  Criminal  Code,  or  so  plainly  that  the  nature 
of  the  offense  may  be  easily  understood.  Rev.  Stat.  1845, 
p.  181. 

It  is  suggested,  in  argument,  that  the  statute  under  which 
defendants  were  indicted  was  copied  from  the  Criminal  Code 
of  Iowa,  and,  prior  to  its  adoption  by  our  legislature,  it  had 
received  a  construction,  by  the  Supreme  Court  of  that  State, 
holding  that  an  indictment  under  this  statute  must  specifically 
set  forth  the  illegal  acts  which  constitute  the  offense,  and  that 
general  averments  are  not  sufficient, — citing  The  State  v.  Ste- 
vens ^  30  Iowa,  391,  State  v.  Porter,  28  id.  554,  State  v.  Jones, 
13  id.  269.  Even  under  the  construction  contended  for,  we 
think  the  "illegal  act"  that  constitutes  the  offense  is  suffi- 
ciently set  forth,  viz:  that  the  accused  unlawfully,  willfully 
and  fraudulently  attempted  to  obtain  a  divorce  in  the  Superior 
Court. 

But  waiving  that  view,  as  was  said  in  McCutcheon  v.  The 
People,  69  111.  601,  in  view  of  our  statute,  which  makes  it  suf- 
ficient to  set  forth  the  offense  in  the  indictment  or  informa- 
tion in  the  language  of  the  act  creating  it,  or  so  plainly  that 
the  nature  of  the  accusation  can  be  readily  understood,  and 
of  the  uniform  construction  given  to  it  by  our  decisions,  it 
can  hardly  be  said  the  legislature,  in  adopting  the  statute  of 
another  State,  intended  also  to  adopt  a  construction  in  direct 
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antagonism  with  our  laws,  and  in  conflict  wTith  the  practice 
that  has  prevailed  under  them  through  a  long  series  of  years. 
At  most,  it  is  but  a  presumption,  and  may  be  repelled  when 
such  construction  is  found  to  be  inconsistent  with  the  spirit 
and  policy  of  our  laws.  The  presumption  should  rather  be 
indulged  the  statute  under  consideration  was  enacted  in  view 
of  existing  laws,  as  construed  by  former  decisions  of  this  court. 
Under  this  view  of  the  law,  a  majority  of  the  court  hold  the 
indictment  is  sufficient. 

The  point  is  made,  the  verdict  is  against  the  weight  of  the 
evidence.  We  do  not  think  so.  We  have  examined,  with 
care,  the  testimony  contained  in  the  record,  and  see  no  reason 
to  be  dissatisfied  with  the  finding  of  the  jury.  The  credibility 
of  the  several  witnesses  was  a  question  for  the  jury,  and  if 
they  gave  credit  to  the  testimony  the  conviction  was  fully  war- 
ranted. According  to  the  testimony,  defendants  were  guilty 
of  a  most  flagrant  conspiracy  to  "  injure  the  administration  of 
public  justice." 

On  the  trial  the  jury  found  the  accused  guilty,  and  fixed  the 
term  of  imprisonment  in  the  penitentiary  at  three  years.  A 
motion  for  a  new  trial  was  entered,  but  the  court  overruled 
that  motion,  and  sentenced  defendants  to  imprisonment  in  the 
penitentiary  for  one  year,  instead  of  three  years,  the  term 
fixed  by  the  verdict  of  the  jury.  We  are  of  opinion,  all  the- 
members  of  the  court  concurring,  the  action  of  the  court  in 
fixing  the  term  of  imprisonment  at  one  year,  was  irregular, 
and  finds  no  warrant  in  the  statute  nor  in  the  practice  that 
prevails  in  the  courts,  that  we  are  aware  of.  The  court  had 
no  more  rightful  authority  to  mitigate  the  measure  of  punish- 
ment than  it  would  have  to  increase  it.  It  was  the  duty  of 
the  court,  either  to  pronounce  judgment  on  the  verdict,  or  set 
it  aside  and  award  a  new  trial.  But  defendants  have  not  as- 
signed the  action  of  the  court  in  this  regard,  as  error,  and  it 
need  not  be  further  considered. 

On  the  whole  record,  a  majority  of  the  court  are  of  opinion 
the  judgment  should  be  affirmed,  which  is  done. 

Judgment  affirmed. 
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Scholfield,  J.,  and  Dickey,  J.,  dissenting. 

Mr.  Justice  Scholfield:  I  am  unable  to  agree  with  my 
brethren  in  the  conclusion  reached  in  this  case.  '  I  think  the 
indictment  bad,  and  that  judgment  should  not,  therefore,  have 
been  given  on  the  verdict. 

When  the  object,  to  accomplish  which  the  alleged  conspi- 
racy is  formed,  is  not,  in  itself,  unlawful,  but  the  gist  of  the 
offense  consists  in  the  use  of  unlawful  means  to  accomplish 
the  object,  the  means  must  be  particularly  set  forth  in  the 
indictment.  2  Wharton's  Crim.  Law  (7th  Ed.)  §  2313;  2 
Bishop's  Crim.  Procedure,  §  221;  Alderman  v.  People,  4 
Mich.  414;  State  v.  Mayberry,  48  Maine,  218;  State  v.  Pot- 
ter, 28  Iowa,  554;  State  v.  Stevens,  30  id.  391;  State  V. 
Jones,  13  id.  269. 

This  rule  was  expressly  recognized  by  this  court  in  Smith 
v.  The  People,  25  111.  23,  where  it  was  said:  "We  may  safely 
assume  that  it  is  indictable  to  conspire  to  do  an  unlawful  act 
by  any  means,  and  also  that  it  is  indictable  to  conspire  to  do 
any  act  by  unlawful  means.  In  the  former  case,  it  is  not 
necessary  to  set  out  the  means  used,  while  in  the  latter  it  is,  as 
they  must  be  shown  to  be  unlawful." 

The  object  of  the  alleged  conspiracy,  here,  was  to  obtain  a 
divorce.  The  obtaining  of  a  divorce  is  not,  in  itself,  an  un- 
lawful act.  On  the  contrary,  it  is  authorized  by  statute,  and 
it  can  only  become  unlawful  when  the  means  by  which  it  is 
sought  to  be  obtained  are  such  as  are  unauthorized  by  law ; 
and,  under  the  rule  laid  down  by  the  foregoing  authorities, 
those  means  must  be  particularly  stated  in  the  indictment. 

Mr.  Justice  Dickey:  I  concur  in  the  views  expressed  by 
Mr.  Justice  Scholfield.  Our  constitution  provides,  that  "  in 
all  criminal  prosecutions  the  accused  shall  have  the  right  *  * 
to  demand  the  nature  and  cause  of  the  accusation,  and  to  have 
a  copy  thereof."  Our  statute  says,  "  every  indictment  *  * 
shall  be  deemed  sufficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  the  statutes  creating 
the  offense,  or  so  plainly  that  the  nature  of  the  offense  may  be 
easily  understood  by  the  jury." 
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Mr.  Justice  Dickey,  dissenting. 

The  charge  in  this  indictment  is,  that  defendants  "  did  com- 
bine, conspire  and  agree  together,  with  fraudulent  intent, 
wrongfully  and  wickedly  to  injure  the  administration  of  public 
justice,  by  unlawfully  and  fraudulently  attempting  to  obtain 
and  procure  a  decree  of  divorce  in  a  certain  cause,"  etc. 

This  charge,  thus  stated,  does  not  give  the  accused,  as  the 
constitution  requires,  "  the  nature  and  cause  of  the  accusa- 
tion ;"  nor  is  the  offense  stated  "  so  plainly  that  the  nature  of 
the  offense  may  be  easily  understood  by  the  jury,"  as  re- 
quired by  the  statute. 

What  do  we  learn  from  this  indictment  as  to  "the  nature  of 
the  offense,"  or  "the  nature  and  cause  of  the  accusation?" 
Did  they  conspire  to  bribe  the  judge  in  order  to  procure  the 
decree, — or  to  bribe  a  sheriff  to  pack  a  jury  in  the  case, — or  to 
corrupt  a  juror  already  selected, — or  to  bribe  the  opposing 
attorney  to  betray  his  client, — or  to  impose  upon  the  court  with 
a  forged  deposition?  What  was  the  nature  of  the  offense 
which  the  grand  jury  passed  upon  in  finding  this  indictment? 
]STo  man  can  tell  from  reading  this  indictment.  The  record 
shows  that  the  evidence  on  the  trial  tended  to  establish  two 
offenses:  First,  the  procuring  of  a  strange  woman  to  falsely 
personate  Mrs.  Cole  and  receive  service  of  the  summons;  and 
second,  an  attempt  to  induce  Major  to  give  false  testimony  at 
the  hearing  of  the  cause.  No  such  offense,  however,  is- 
pointed  out  in  the  indictment.  The  accused  are  presumed  in- 
nocent until  proven  guilty.  These  defendants,  if  really  inno- 
cent, could  have  had  no  idea,  before  the  trial,  of  the  nature  of 
this  accusation. 

If  the  testimony  now  in  the  record  be  the  same  as  that  laid 
before  the  grand  jury,  it  might  have  formed  the  basis  for  two 
distinct  charges,  as  above  suggested,  and,  in  such  case,  they 
should  have  been  charged  plainly,  each  in  a  separate  count. 

But  it  is  said,  it  is  sufficient  if  the  charge  be  stated  "  in  the 
terms  and  language  of  the  statute  creating  the  offense."  This 
is  not  sufficient,  unless  the  terms  and  language  of  the  statute 
are  so  plain  that  a  jury  may  easily  understand  therefrom  the 
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nature  and  identity  of  the  offense.  But  the  language  of  the 
statute  is  not  adopted  in  this  indictment. 

The  words  of  the  statute,  so  far  as  this  question  is  con- 
cerned, are  as  follows:  "  If  any  persons  conspire,  with  fraudu- 
lent intent,  wrongfully  and  wickedly  to  do  any  illegal  act 
injurious  to  the  administration  of  public  justice,  they  shall  be 
deemed  guilty  of  conspiracy,"  etc. 

The  indictment  follows  the  statute  in  charging  that  the  ac- 
cused did  "  conspire,  with  fraudulent  intent,  wrongfully  and 
wickedly,"  but  it  follows  the  language  of  the  statute  no  far- 
ther. Instead  of  charging  the  object  of  the  conspiracy  to  be, 
(in  the  language  of  the  statute,)"to  do  an  unlawful  act  inju- 
rious to  the  administration  of  public  justice,"  the  indictment 
charges  the  object  of  the  conspiracy  to  be  "  to  injure  the  ad- 
ministration of  public  justice,  by  unlawfully  and  fraudulently" 
doing  a  lawful  act.  There  is  a  clear  distinction  between 
the  doing  of  an  unlawful  act  and  the  doing  of  a  lawful  act  in 
an  unlawful  manner— a  distinction  recognized  in  many  cases 
in  our  own  statutes.  This  indictment  does  not  even  charge 
an  offense  in  the  terms  and  language  of  the  statute. 

This  is  not  a  mere  question  of  technical  law.  It  is  a  ques- 
tion of  an  important  and  substantial  right,  in  which  every 
citizen  has  an  abiding  interest.  It  is  the  birthright  of  every 
American,  that  before  he  be  called  to  answer  for  any  supposed 
crime,  he  shall  have  a  statement  of  the  charge,  so  plain  that 
he  may  know  whereof  he  is  charged,  and  may  have  an  oppor- 
tunity to  prepare  for  his  defense. 


Omae  S.  Richardson 

v. 
Edwaed  H.  Aiken. 

1.  Merger  of  cause  of  action  in  judgment.  After  judgment  upon  a 
promissory  note,  the  note  is  no  longer  a  subsisting  cause  of  action,  but  is 
merged  in  the  judgment,  but  this  is  not  so  if  the  judgment  is  void. 
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2.  Evidence — void  judgment — when  admissible.  Where  the  plaintiff  de- 
clares upon  a  promissory  note  and  upon  a  judgment,  and  it  is  proved,  by 
parol,  that  the  note  is  satisfied  by  a  judgment  thereon,  a  transcript  of  the 
judgment  is  admissible  in  evidence,  although  the  judgment  is  void  for  want 
of  a  sufficient  service,  as  showing  the  note  is  still  a  valid  and  subsisting 
obligation. 

Appeal  from  the  Circuit  Court  of  Will  county. 

Messrs.  Page  &  Plum,  for  the  appellant. 

Mr.  C.  B.  Garnsey,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action,  by  Richardson  against  Aiken,  alleging 
indebtedness  to  Richardson  by  a  corporation  (The  Illinois  Steam 
Forge  Company),  and  that  Aiken  was  a  stockholder  to  the 
amount  of  $5000,  and  other  facts  required  by  the  statute  ren- 
dering stockholders  liable  for  the  debts  of  the  corporation  to 
the  extent  of  the  stock  held  by  them  respectively.  The  de- 
fendant pleaded  nil  debit. 

The  issue  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  found  for  defendant,  and  judgment  was  entered 
for  costs  against  the  plaintiff,  who  appeals  to  this  court. 

The  declaration  contained  three  counts  differing  from  each 
other  only  in  the  manner  and  matter  of  the  alleged  indebted-- 
ness  of  the  corporation.  It  is  not  questioned  by  appellee  that 
the  proofs  fully  made  out  a  cause  of  action,  in  every  respect 
save  the  proof  of  indebtedness  by  the  corporation.  One 
count  alleged  an  indebtedness  upon  items  of  account,  as  in  the 
common  counts  in  ordinary  actions  of  assumpsit.  Another 
count  charged  indebtedness  founded  upon  a  promissory  note. 
A  third  count  charged  indebtedness  of  the  corporation  upon  a 
judgment  rendered  for  plaintiff  against  the  corporation. 

On  the  .  trial,  the  items  of  an  account  due  plaintiff  by  the 
corporation  were  proven,  and  that  the  promissory  note  men- 
tioned in  the  declaration  was  given  therefor,  and  the  note  was 
read  in  evidence. 

On  cross-examination,  the  witness  said  a  judgment  had  been 
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rendered  upon  the  note,  and  the  note,  itself,  had  a  memorandum 
in  writing  to  that  effect  indorsed  thereon.  Plaintiff  then 
offered  in  evidence  a  transcript  of  a  record  showing  a  suit  upon 
that  note,  and  judgment  thereon.  To  this  defendant  objected, 
upon  the  ground  of  a  supposed  defect  in  the  service  of  the 
summons  in  the  case,  and  the  court  held  that  the  sheriff's  re- 
turn was  defective,  and  gave  the  court  no  jurisdiction  of  the 
defendant  corporation,  and  on  that  ground  excluded  the  offered 
evidence  of  the  judgment. 

It  is  argued  by  appellee  that  this  decision  was  correct,  and 
that  no  recovery  could  be  had  based  upon  the  account,  because 
the  same  was  merged  in  the  note,  and  no  recovery  could  be 
had  upon  the  no.te,  for  the  reason  that  the  proof  showed  that 
a  judgment  was  rendered  thereon,  and  no  recovery  could  be 
had  upon  the  judgment  offered  in  evidence,  for  want  of  proper 
service  of  process. 

These  positions  can  not,  all  of  them,  be  sound;  and  if  any 
one  of  them  be  unsound  the  plaintiff  was  entitled  to  judgment. 

It  is  contended  that  the  parol  proof  shows  a  satisfaction  of 
the  note  by  showing  that  a  judgment  had  been  rendered 
thereon.  Considered  alone,  that  may  be  so;  but  when  a  trans- 
cript of  a  judgment,  purporting  to  be  upon  this  very  note,  is 
produced,  and  it  appears  upon  its  face  (as  is  insisted  by  appel- 
lee) that  this  judgment  is  void,  the  inference  is  irresistible 
that  this  void  judgment  is  the  one  referred  to  by  the  parol 
proof,  and  if  the  judgment  be  void,  the  note  is  not  merged 
therein,  but  is  a  subsisting  cause  of  action.  The  transcript 
was  proper  evidence,  whether  void  or  valid.  If  valid,  it  was 
proper  to  support  the  count  upon  the  judgment.  If  void,  it 
was  competent,  under  the  count  upon  the  note,  for  the  pur- 
pose of  rebutting  the  inference  that  the  note  was  merged  in 
a  judgment,  and  thus  showing  that  the  note  was  still  a  subsist- 
ing cause  of  action. 

The  court  erred  in  excluding  the  transcript  of  the  judgment. 
For  this  error  the  judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 
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The  City  of  Chicago 


Makgabet  Murphy. 

Municipal  corporation — liability  for  injury  from  defects  in  sidewalk. 
Where  the  evidence  fails  to  show  that  the  city  authorities  had  notice  that  a 
plank  in  a  sidewalk  was  loose,  which  caused  a  personal  injury,  or  such  cir- 
cumstances as  that  they,  in  the  exercise  of  a  reasonable  diligence,  should 
have  known  it  was  loose,  the  city  will  not  be  liable  to  the  person  injured. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G-.  Rogers,  Judge,  presiding. 

Mr.  Egbert  Jamieson,  for  the  appellant.    •" 

Per  Curiam:  This  was  an  action  on  the  case,  by  appellee, 
against  appellant,  to  recover  for  injuries  received  by  reason  of 
a  defective  sidewalk. 

The  jury,  after  being  instructed  by  the  court,  returned  a 
verdict  in  favor  of  the  plaintiff  for  $750,  upon  which  the  court, 
after  overruling  appellant's  motion  for  a  new  trial,  gave  judg- 
ment. 

The  only  point  made  against  the  judgment  is,  that  it  is 
unauthorized  by  the  evidence. 

The  case  made  by  plaintiff  is,  as  she  was  passing  along  on 
a  sidewalk  composed  of  planks,  a  gentleman  in  front  of  her, 
stepping  on  a  loose  plank,  threw  the  end  up,  so  that  she  struck 
it  with  her  leg,  a  little  below  the  knee,  inflicting,  as  her  physi- 
cian testifies,  a  painful  but  not  permanent  injury. 

The  evidence  fails  to  show  that  the  city  authorities  had 
notice  that  the  plank  was  loose,  or  such  circumstances  as  that 
they,  in  the  exercise  of  a  reasonable  diligence,  should  have 
known  that  it  was  loose.  The  only  evidence  showing  that  the 
plank  had  been  known  to  be  loose  before  the  injury  received 
by  appellee,  is,  that,  about  a  week  before  that  event,  a  woman 
had  taken  a  plank  up  about  that  place  to  searcli  for  a  five  cent 
piece  which  she  had  dropped,  and  that  a  young  man,  or  boy, 
had  subsequently  nailed  it  down  as  well  as  he  could.   Assuming 
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this  was  the  same  plank,  it  does  not  appear  when  it  again 
became  loose.  A  number  of  witnesses  passed  over  the  side- 
walk but  recently  before  the  accident,  and  failed  to  discover 
the  loose  plank;  and  it  does  not  appear  that  any  defect  was  at 
any  time  noticed  in  the  sidewalk  which  was  deemed  worthy 
of  communicating  to  those  of  defendant's  agents  who  have 
charge  of  streets  and  sidewalks.  We  think  the  point  well 
made. 

The  judgment  is  reversed. 

Judgment  reversed. 

Mr.  Justice  Dickey  did  not  participate  in  the  consideration 

of  this  case. 


Ann  E.  Lull 

v. 
Fred.  Korf. 

1.  Building  contract — architect's  certificate.  Where  payments  are  to 
be  made  for  work  on  the  certificate  of  two  architects,  who  are  partners,  and 
the  certificate  is  signed  by  one  in  the  firm  name,  this  will  be  sufficient  to 
justify  a  recovery  of  the  payments  where  no  objection  is  made  to  the  certi- 
ficate, but  payment  is  refused  on  the  ground  of  delay  in  completing  the 
work. 

2.  Same — when  party  precluded  from  urging  defects.  Where  work  on  a 
building  is  done  under  the  supervision  of  architects  chosen  by  the  parties 
to  the  contract,  the  owner  of  the  building  can  not  be  allowed  to  urge  defects 
in  the  work.  The  decision  of  the  architects  must  be  final  and  conclusive, 
unless  it  be  shown  their  certificate  is  the  offspring  of  fraud  or  mistake  con- 
nected with  the  issuing  or  obtaining  of  the  same. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Mr.  John  Woodbeidge,  for  the  appellant. 
Mr.  F.  S.  Moffett,  and  Mr.  A.  D.  Caetee,  for  the  appellee. 
15— 84th  III. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  in  the  Superior  Court  of  Cook  county, 
to  enforce  a  mechanic's  lien,  instituted  by  Fred.  Korf.  plain- 
tiff, and  against  Ann  E.  Lull,  defendant,  resulting  in  a  decree 
for  the  plaintiff  for  eight  hundred  and  forty-seven  dollars. 

The  defendant  has  appealed,  and  seeks  a  reversal  mainly  on 
the  ground  of  a  non-compliance  with  the  contract,  in  this,  that 
the  payments  were  to  be  made  on  the  certificates  of  the  archi- 
tects, F.  W.  Copeland  and  F.  O.  "Weony,  and  such  certificates 
were  not  furnished.  These  persons  were  partners,  and  the 
names  were  signed  to  the  certificate  by  one  of  them,  Copeland, 
and  when  presented  to  appellant  that  was  known  to  be  the 
fact,  but  no  objection  was  made  thereto,  the  only  claim  or  ob- 
jection to  payment  then  being,  delay  in  the  completion  of  the 
work.  Had  this  objection  been  then  made,  it  would  have  been 
a  matter  of  no  difficulty  to  procure  the  signature  of  Weony, 
for  he  testifies  he  considered  the  work  done  according  to  the 
contract,  and,  furthermore,  he  ratified  and  adopted  the  act  of 
Copeland  as  his  own,  thereby  in  fact  making  the  certificate  his 
own,  to  all  intents  and  purposes.  If  appellant  was  dissatisfied 
with  the  certificate  when  presented,  she  should  then  have  made 
the  objection,  so  that  the  objection  might  be  removed.  She 
only  claimed  a  deduction  for  the  delay  in  completing  the  work, 
for  which  she  has  been  allowed  in  this  decree,  by  the  refusal 
of  the  court  to  allow  plaintiff  interest  to  which  he  was  clearly 
entitled. 

The  other  points  made  and  discussed  so  elaborately  by  ap- 
pellant, have  been  fully  considered  and  settled  when  the  case  was 
before  us  at  the  Sept.  T.,  1873,  (70  111.  420,)  wherein  the  merits 
were  fully  considered,  and  found  in  appellee's  favor.  There  is 
nothing  in  this  record  changing  the  features  of  this  case,  and 
we  have  no  desire  to  retraverse  the  ground  therein  taken.  It 
is  in  vain  to  allege  defects  in  the  work,  when  the  whole  work 
was  done  under  the  eyes  of  architects  chosen  by  appellant. 
Their  decision  must  be  final  and  binding,  and  their  certificate 
conclusive,  unless  it  be  shown  such  certificate  is  the  offspring 
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of  fraud  or  mistake  connected  with  the  issuing  or  the  obtaining 
of  such  certificate. 

We  see  nothing  in  this  record  requiring  us  to  change  the 
views  we  expressed  when  the  case  was  before  us  at  a  former 
term. 

The  decree  of  the  Superior  Court  is  affirmed. 

Decree  affirmed. 


P.  S.  Fagan  et  al. 

v. 

The  City  of  Chicago. 

1.  Special  assessment  —  trial  of  objections — practice.  On  objections 
being  filed  to  the  report  of  commissioners,  in  assessing  benefits  and  dam- 
ages, the  statute  does  not  contemplate  a  separate  trial  as  to  each  objector, 
but  that  all  shall  be  tried  as  one  case,  by  the  same  jury. 

2.  Same — benefit  to  public  irrelevant.  On  the  trial  of  objections  to  the 
confirmation  of  special  assessments  for  extending  and  opening  a  street,  it  is 
wholly  irrelevant  and  immaterial  what  proportion  of  the  total  cost  would 
benefit  the  public,  and  a  question  designed  to  elicit  an  opinion  in  this  respect 
is  properly  refused. 

3.  The  statute  gives  cities,  towns  and  villages  exclusive  power  to  deter- 
mine whether  a  proposed  public  improvement  shall  be  made  by  special 
assessments,  special  taxation  of  contiguous  property  or  by  general  taxation, 
and  the  courts  have  no  power  to  interfere  with  the  exercise  of  this  discre- 
tion. 

4.  On  application  to  confirm  special  assessments  of  benefits  for  a  pro- 
posed improvement,  it  does  not  matter  whether  the  benefits  to  the  property 
assessed  are  equal  or  more  than  half  equal  to  the  cost  of  the  improvement. 

5.  Same — what  to  be  tried  on  confirmation.  On  application  to  confirm 
special  assessments  of  benefits,  the  issue  to  be  tried  by  the  jury  is,  whether 
the  objector  is  assessed  more  or  less  than  his  premises  will  be  benefited,  or 
more  or  less  than  his  proportionate  share  of  the  cost  of  the  improvement, 
and  the  jury  are  also  required  to  find  the  amount  the  premises  should  be 
assessed. 

6.  Same — evidence  on  confirmation.  On  the  trial  of  objections  to  con- 
firming  a  special  assessment  for  a  street,  the  objectors  asked  a  witness 
within  what  limits,  in  his  judgment,  the  assessment  for  special  benefits  by 
the  improvement  should  have  been  confined :    Held,  that  the  question  was 
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too  general,  and  should  have  been  specific  as  to  whether  certain  lots  were 
benefited,  and  if  so,  how  much,  and  thus  ascertain  the  extent  of  benefits, 
and  at  the  same  time  the  relative  benefits  which  they  received  to  that  of 
other  lots. 

7.  In  the  same  proceeding,  the  objectors  asked  a  witness  whether  any 
property  beyond  a  certain  street  was  specially  benefited  by  the  improve- 
ment. The  court  offered  to  allow  the  question  if  limited  to  specific  pieces 
of  property,  which  was  declined:  Held,  that  the  court  did  not  err  in 
refusing  the  question. 

8.  Same  —  United  States  property  omitted  from  assessment.  Property 
owned  by  the  government  is  never  taxed,  unless  expressly  required  by 
statute.  It  was  objected  to  an  assessment  of  benefits  for  public  improve- 
ments, that  property  owned  by  the  United  States,  used  as  a  custom  house, 
post  office,  etc.,  and  benefited,  was  not  assessed :  Held,  that  such  property  was 
properly  exempted.  The  States  have  no  power  to  tax  the  instrumentalities 
of  the  general  government. 

9.  Same — statute  does  not  authorize  assessments  of  public  property.  A 
fair  construction  of  the  statute  authorizing  special  assessments  for  public 
improvements  by  cities  and  villages,  does  not  contemplate  the  exercise  of 
the  power  to  assess  benefits  upon  property  of  either  the  State  or  the  United 
States. 

10.  Same — evidence  as  to  proportion  of  benefits  assessed.  On  a  proceed- 
ing to  confirm  a  special  assessment  of  benefits  for  a  public  improvement,  a 
party  objecting  will  not  be  allowed  to  show  that  his  lot  has  been  assessed 
more  than  another  particular  lot.  The  witnesses  should  be  confined  to  a 
comparison  of  the  assessments  objected  to  on  a  particular  lot  with  the  gen- 
eral assessment  against  all  the  other  lots,  the  real  question  being,  whether 
the  particular  lot  is  over  or  under  assessed  in  proportion  to  the  general 
assessment. 

11.  Same — omission  to  condemn  property.  In  a  proceeding  to  assess 
benefits  by  the  opening  of  a  street,  it  is  no  valid  objection  that  a  part  of  a 
lot  in  the  line  of  the  proposed  street  was  not  condemned  by  the  city  authori- 
ties. 

12.  Same — burden  of  proof  The  burden  of  proof  rests  upon  a  city,  in 
a  proceeding  to  assess  benefits  from  the  opening  of  a  street,  to  show  that 
the  assessment  is  right;  but  the  report  of  the  commissioners  is  prima  facie 
evidence  that  it  is  right,  and  then  the  burden  of  proof  to  show  its  incorrect- 
ness is  shifted  to  the  objectors,  and  thej'-  must  show,  by  a  preponderance  of 
evidence,  that  one  or  more  of  the  lots  assessed  was  assessed  more  or  less 
than  its  proportionate  share  of  the  cost  of  the  improvement. 

13.  Same — damages  by  taking  alley  for  a  street.  The  taking  of  an  alley 
for  the  purpose  of  opening  a  street  in  its  place  can  not  be  said  to  damage 
lots  abutting  on  the  same,  as  the  street  will  furnish  the  same  access  to  the 
lots  as  the  alley. 
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14.  School  property — condemning  for  street — damages  properly  allowed. 
As  the  city  of  Chicago  holds  the  legal  title  of  school  property  in  trust  for 
educational  purposes,  and  not  for  general  municipal  purposes,  it  is  proper 
and  right,  in  a  proceeding  to  lay  out  and  open  a  street  over  such  property, 
to  assess  damages  for  the  property  so  taken. 

15.  Evidence — court  not  hound  to  decide  upon  its  effect  in  advance. 
Where  evidence  is  offered,  the  court  is  not  bound  to  decide  what  effect 
shall  be  given  to  the  same  at  a  subsequent  stage  of  the  trial. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  McDaid  &  Wilson,  and  Mr.  William  Hopkins,  for 
the  appellants. 

Messrs.  Tuley,  Stiles  &  Lewis,  and  Mr.  Francis  Adams, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

An  ordinance  was  duly  passed  by  the  city  council  for  the 
purpose  of  extending  Dearborn  street  from  its  intersection 
with  Jackson  street  to  Twelfth  street,  in  Chicago.  Application 
was  made  to  the  Superior  Court  of  Cook  county  for  the  ap- 
pointment of  commissioners,  pursuant  to  the  requirements  of 
the  statute,  to  make  an  assessment  of  the  benefits  and  damages 
which  would  be  sustained  by  opening  the  street.  The  com- 
missioners were  duly  appointed,  and  made  and  returned  their 
report  to  the  court.  Thereupon,  appellee  moved  for  a  con- 
firmation of  the  report,  when  a  jury  were  impanneled  to  hear 
the  evidence  and  correct  the  report  for  confirmation.  The 
jury  found  a  verdict,  and,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  a  judgment  of  confirmation,  and  this 
appeal  is  prosecuted. 

It  is  stipulated  that  no  question  shall  be  raised  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  This,  then, 
only  leaves  questions  of  law  to  be  discussed  and  disposed  of 
by  the  court. 

The  assessment  embraced  a  large  number  of  lots  and  parts 
of  lots,  and  there  were  over  one  hundred  persons  who  filed 
objections  to  the  report  of  the  commissioners,  as  to  the  assess- 
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ment  of  their  lots;  and  it  is  urged  that  the  court  below  erred 
in  refusing  to  order  separate  trials  on  the  objections  filed  to 
the  assessment  of  each  lot.  The  138th  section  of  the  act 
relating  to  cities  and  villages  (Kev.  Stat.  1874,  page  235,)  pro- 
vides for  the  appointment  of  the  commissioners  to  make  and 
report  the  assessment.  The  140th  section  provides  for  its 
return,  the  141st  for  notice,  and  the  145th  for  the  trial  by 
jury  after  return  and  notice,  and,  also,  that  the  hearing  shall 
be  conducted  as  other  cases  at  law,  and  if  the  premises  of  the 
objector  are  assessed  more  or  less  than  they  will  be  benefited, 
or  more  or  less  than  their  proportionate  share  of  the  cost  of 
the  improvement,  the  jury  shall  find  the  amount  the  premises 
should  be  assessed,  and  judgment  shall  be  rendered  accord- 
ingly. 

From  these  several  provisions,  it  appears  that  the  statute 
designs  that  the  whole  proceeding  shall  be  treated  and  consid- 
ered as  but  one.  No  one  would  contend  that,  in  the  first 
instance,  the  court  should  appoint  a  separate  and  distinct  set 
of  commissioners  to  assess  each  lot  to  be  affected  by  the  open- 
ing of  a  street.  All  would  see  at  a  glance  that  such  a  course 
would  be  wholly  impracticable.  It  would  inevitably  defeat 
the  purpose  of  the  law,  by  preventing  the  opening  of  streets, 
however  much  the  public  necessities  might  demand  it;  and  to 
impannel  a  separate  jury  to  try  the  objections  filed  to  the 
assessment  of  each  lot,  would  produce  the  same  result.  Each 
of  such  trials  would  necessarily  involve  an  inquiry  into  the 
assessment  of  every  lot,  to  ascertain  whether  it  bore  a  due 
proportion  to  the  assessment  of  the  others.  If  such  trials 
were  allowed,  and  each  were  to  consume  the  time  occupied  by 
this,  it  would  require  many  years  to  dispose  of  the  whole 
assessment. 

But  the  148th  section,  we  think,  does  not  leave  a  doubt.  It 
provides  that  "  the  judgment  of  the  court  shall  have  the  effect 
of  a  several  judgment  as  to  each  tract  or  parcel  of  land 
assessed,  and  any  appeal  from  such  judgment,  or  writ  of  error, 
shall  not  invalidate  or  delay  the  judgment,  except  as  to  the 
property  concerning  which  the  appeal  or  writ  of  error  is  taken." 
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No  language  could,  to  our  minds,  render  it  plainer  than  that  it 
was  the  intention  that  the  whole  assessment  and  all  the  objec- 
tions should  be  tried  by  one  and  the  same  jury. 

Waiving  the  question,  whether  the  objectors  have,  in  this 
case  shown  such  an  interest  in  the  lots  as  to  entitle  them  to 
file  and  insist  on  objections,  we  shall  proceed  to  the  considera- 
tion of  the  questions  presented  and  discussed;  and  first,  did 
the  court  below  err  in  excluding  proper  evidence  offered  by 
appellants  ? 

A  witness  was  asked,  what  proportion  of  the  total  cost  of 
the  improvement  would,  in  his  opinion,  be  of  benefit  to  the 
public.  This  question  was  wholly  irrelevant.  The  court  was 
not  trying,  nor  was  it  authorized  to  try,  what,  if  any,  benefit 
the  improvement  would  confer  on  the  public.  That  was  a 
question  which  belonged  to  the  city  government  to  determine, 
and  could  not  be  reviewed  by  the  Superior  Court.  The  statute, 
by  the  116th  section,  provides:  u  That  the  corporate  authorities 
of  cities  and  villages  are  hereby  vested  with  power  to  make 
local  improvements  by  special  assessment,  or  by  special  taxa- 
tion, or  both,  of  contiguous  property,  or  general  taxation,  or 
otherwise,  as  they  shall  by  ordinance  prescribe."  The  117th 
section  provides:  "When  any  such  city  or  village  shall,  by 
ordinance,  provide  for  the  making  of  any  local  improvement, 
it  shall,  by  the  same  ordinance,  prescribe  whether  the  same 
shall  be  made  by  special  assessment,  or  by  special  taxation  of 
contiguous  property,  or  by  general  taxation,  or  both."  Here, 
the  full  power  of  determining  in  what  mode  the  improvement 
shall  be  made,  is  vested  in  the  corporate  authorities.  On  this 
question,  it  contemplates  no  review  of  their  action.  This  is 
purely  within  their  discretion,  free  from  any  power  anywhere 
to  review  their  determination.  The  statute  has  not  conferred, 
if  it  could,  the  power  on  the  courts,  through  the  action  of  a 
jury,  or  otherwise,  to  say  which  mode  shall  be  adopted  to  make 
the  improvement.  If  the  sum  could  not  be  raised  by  the 
assessment  of  special  benefits,  then  the  question  would  recur, 
whether  the  public  benefits  would  require  that  the  balance 
should  be  raised  by  general  taxation,  and  that  question  is 
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addressed  to  the  corporate  authorities,  and  not  to  the  court  or 
the  jury  trying  the  case.  It  is,  therefore,  clear  that  the  court 
below  did  right  in  not  permitting  the  question  to  be  answered, 
and  thus  raise  an  immaterial  issue. 

The  provision  of  the  145th  section  of  the  act,  that  either 
party  may  introduce  such  evidence  as  may  tend  to  establish 
the  right  of  the  matter,  must  be  understood  and  limited  by 
the  language  which  follows  and  declares  what  the  jury  shall 
try  and  determine.  Only  such  evidence  can  be  heard  as  is 
pertinent  to  the  issues  formed  by  the  statute,  and  as  establishes 
the  right  of  the  matter  under  these  issues. 

The  same  witness  was  asked  the  question,  whether,  in  his 
judgment,  property  could  be  found  within  the  corporate  limits 
specially  benefited  by  the  improvement  equal  to  one-half  of 
its  cost.  Under  the  issues  in  the  case,  it  was  not  a  matter  of 
any  consequence  whether  benefits  to  the  property  were  equal 
or  no  more  than  half  equal  to  the  cost  of  the  improvement. 
Whether  it  was  one  or  the  other,  did  not,  nor  could  it,  change 
the  amount  that  property  should  be  assessed  for  benefits.  If 
the  benefits  were  equal  to  the  cost,  then  the  improvement 
would  have  been  made  by  assessments.  If  but  half,  then,  if 
made  at  all,  it  would  be,  one-half  by  assessment  and  the  other 
half  by  general  taxation;  and  the  145th  section  of  the  act 
(Rev.  Stat.  1874,  page  236,)  has  formed  the  issue  to  be  tried  by 
the  jury.  It  is,  whether  the  objector  is  assessed  more  or  less 
than  his  premises  will  be  benefited,  or  more  or  less  than  his  pro- 
portionate share  of  the  cost  of  the  improvement,  and  they  are 
also  required  to  find  the  amount  the  premises  should  be  assessed. 
See  Guild  v.  The  City  of  Chicago,  82  111.  472.  The  answer 
to  this  question  could  have  shed  no  light  on  the  issue  being 
tried. 

This  question  was  asked  of  the  same  witness:  "Within 
wThat  limits,  in  your  judgment,  should  the  assessment  for 
special  benefits  by  this  improvement  have  been  confined?" 
And  whether  any  property  south  of  Twenty-second  street  was 
specially  benefited  by  the  improvement.  The  court  held  that 
the  first  of  these  questions  was  embraced  in  the  previous  ques- 
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tion,  as  to  whether  property  benefited  could  be  found  to  pay 
for  half  the  improvement.  If  the  witness  supposed  that  half 
the  amount  of  the  cost  could  not  be  raised  by  benefits,  he 
would,  no  doubt,  suppose  the  assessments  should  not  extend 
half  so  far  from  the  line  of  the  improvement.  The  question 
was  too  general,  and  should  have  been  specific  as  to  whether 
certain  lots  were  benefited,  and  if  so,  how  much,  and  thus 
ascertain  the  extent  of  benefits,  and,  at  the  same  time,  the 
relative  benefits  which  they  received  to  that  of  other  lots. 

As  to  the  last  question,  as  to  benefits  to  property  south  of 
Twenty-second  street,  the  court  offered  to  permit  the  question 
if  it  should  be  limited  to  specific  pieces  of  property,  but  this 
was  declined  by  objectors.  In  this  we  see  no  error.  The  ques- 
tions should  be  confined  to  the  issue. 

It  is  also  urged,  that  block  121,  School  section  addition, 
owned  by  the  United  States  government,  should  have  been 
assessed.  We  apprehend  that  no  rule  is  more  uniformly  re- 
cognized than  that  property  of  government  is  never  taxed, 
unless  expressly  required  by  statute.  It  would  only  be  to  pay 
money  from  the  treasury  to  be  returned  thereto.  It  could  be 
of  no  kind  of  benefit.  It  would  be  entirely  useless,  and  hence 
the  government  never  requires  such  an  act  to  be  performed. 
I^or  under  our  system  of  government  can  the  States  tax  the 
general  government,  its  agents  or  property,  nor  can  the  gen- 
eral government  tax  the  States,  their  agents  or  property.  See 
McCulloeh  v.  Maryland,  4  Wheat.  316,  Osborn  v.  The  Bank 
of  the  United  States,  9  id.  738.  In  these  cases  it  was  held 
that  the  States  have  no  power  to  tax  the  instrumentalities  of 
the  general  government  employed  in  the  performance  of  its 
proper  functions. 

In  the  case  of  Dobbins  v.  Commissioners  of  Erie  county, 
16  Peters,  447,  it  was  held  that  there  was  a  limitation  on  the 
taxing  power  of  a  State,  which  prohibits  it  from  taxing  the 
instruments,  emoluments  and  persons  which  the  United  States 
may  use  and  employ  as  necessary  and  proper  means  to  the  ex- 
ercise of  their  sovereign  power.  Now,  this  block  of  ground 
is  used  and  employed  by  the  general  government  for  a  custom 
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house,  post  office,  etc.,  or  in  erecting  buildings  for  that  purpose. 
Now,  custom  houses,  post  offices  and  court  houses  are  necessary 
instrumentalities,  and  are  proper  means  to  be  employed  by  the 
general  government  in  executing  its  sovereign  power.  This 
land  was  purchased  by  thern  for  the  purpose,  and  the  State 
legislature  gave  their  consent  that  it  might  be  so  used,  and 
ceded  to  the  United  States  jurisdiction  over  the  same.  This 
is,  then,  in  its  fullest  sense,  one  of  the  instrumentalities  em- 
ployed by  that  government  in  the  proper  exercise  of  its  sover- 
eign power,  and  falls  within  the  principle  of  those  decisions. 
The  case  of  Nathan  v.  Louisiana,  8  Howard,  82,  announces 
the  same  doctrine.  This  property,  then,  could  not  be  taxed  or 
assessed  by  the  State. 

But  it  may  be  said  that  this  is  not  strictly  a  tax,  but  is  a 
requirement  on  the  owner  simply  to  pay  the  amount  that  his 
property  is  increased  in  value  by  the  improvement,  and  does 
not  operate  as  a  burthen  on  the  property.  "We  are  aware  that 
such  is  the  theory  of  these  assessments,  and  that  they  differ 
materially  from  taxes;  but  it  does  not,  therefore,  follow,  that 
public  property  may  be  assessed.  A  municipal  corporation 
has  no  power  to  assess  or  exact  from  the  State  or  the  general 
government  any  sum  for  benefits  conferred.  The  power  to  levy 
taxes  or  impose  assessments  for  benefits  can  only  be  exercised 
on  the  governed,  and  not  on  the  governing  power,  whether- 
State  or  Federal.  Nor  does  a  fair  construction  of  the  statute 
authorizing  these  assessments,  contemplate  the  exercise  of  such 
a  power.  The  whole  statute  manifestly  applies  to  individuals 
and  individual  property.  It  refers  to  persons  alone,  and  not  to 
either  the  State  or  general  government;  and  it  is  a  familiar  rule 
of  interpretation,  that  a  law  which  refers  to  inferiors  is  never 
applied  to  superiors.  Again,  all  grants  are  taken  most  favorably 
to  the  government  or  the  public.  Hence,  when  the  power  was 
granted  to  these  municipal  governments  to  make  such  assess- 
ments, it  would  not  be  a  favorable  construction  to  the  govern- 
ment to  hold  that  the  assessment  might  be  imposed  on 
government  property.  Such  a  power  can  not  be  implied,  but 
can   only   be   exercised   when   expressly   granted.     No  such 
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power  was  expressly  granted  in  this  statute,  and  hence  there 
is  no  pretense  for  its  exercise,  and  this  block  was  not  liable  to 
such  an  assessment,  and  there  was  no  error  in  holding  it  was 
exempt. 

We  see  no  objection  to  the  court  below  confining  the  ex- 
amination of  the  witnesses  to  a  comparison  of  the  assessments 
objected  to,  on  a  particular  lot,  with  the  general  assessment 
against  all  of  the  other  lots.  The  question  being  tried  was, 
what  proportion  the  assessment  on  the  particular  lot  bore  to 
the  assessment  imposed  on  all  of  the  other  lots,  and  not  as  to 
that  on  another  specified  lot.  It  was,  whether  the  particular 
lot  was  over  or  under  assessed,  in  proportion  to  the  general 
assessment.  It  would  seem  that  no  person  could  imagine  that 
if  it  could  be  shown  that  of  perhaps  a  thousand  lots  assessed 
in  this  case,  one  was  rated  too  low,  the  whole  assessment 
should  be  held  invalid.  To  so  hold  would  be  to  thwart  the 
purpose  the  General  Assembly  had  in  view  when  this  enact- 
ment was  adopted.  JSTor  would  it  be  practicable  to  permit 
each  attorney,  representing  each  objector,  to  examine  every 
witness,  so  as  to  compare  the  assessment  of  the  lot  for  which 
objections  were  filed,  with  every  other  lot  assessed. 

It  is  urged  that  the  court  below  erred  in  refusing  to  permit 
appellants  to  prove,  that  by  subdivision  of  lots  by  fraudulent 
conveyances,  subdividing  some  of  the  lots,  they  were  assessed 
too  low.  The  court  so  held  when  the  offer  was  made,  but  sub- 
sequently, on  a  withdrawal  of  the  objection  by  the  city  attor- 
ney, the  court  informed  the  parties  that  they  could  have  the 
privilege  of  making  the  proofs,  but  they  declined  to  do  so, 
unless  the  court  would,  at  that  stage  of  the  proceedings,  in- 
form counsel  what  effect  the  court  would  give  to  the  evidence 
at  a  subsequent  stage  of  the  trial.  As  well,  when  any  item 
of  evidence  is  offered,  insist  that  the  court  shall  inform  coun- 
sel what  effect  is  to  be  given  to  it  by  the  instructions  to  the 
jury.  The  court  had  decided  that  the  evidence  might  be  in- 
troduced, and  it  was  for  appellants  to  offer  it,  if  they  had  such 
evidence,  or  decline,  as  they  saw  proper.  We  can  not  see  that 
this  was  erroneous. 
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It  appears  that  a  portion  of  some  lots,  held  by  the  city  in 
trust  for  public  schools,  were  condemned  and  damages  allowed 
for  the  appropriation  of  the  same  for  streets,  and  it  is  objected 
that  the  other  property  holders  should  not  be  assessed  to  pay 
the  city  for  the  same.  The  law  vests  the  title  to  school  prop- 
erty in  the  city,  to  be  held  and  used  for  school  purposes.  It 
is  not  held  by  it  for  general  municipal  purposes,  but  for  a  spe- 
cial purpose.  Section  two  of  the  amendment  of  the  city 
charter,  adopted  on  the  13th  of  February,  1863,  provides  that 
nothing  shall  be  done  to  impair  the  principal  of  the  fund,  or 
to  appropriate  the  accruing  interest  to  any  other  purpose  than 
the  payment  of  teachers  in  the  public  schools  in  the  towm 
ships.  Now,  to  appropriate  this  property  to  the  use  of  the 
public  as  a  street  would  be  a  perversion  of  the  fund,  and 
would,  in  violation  of  the  statute,  impair  the  principal  of  the 
fund.  Hence  there  was  no  error  in  allowing  damages  for  the 
appropriation  of  this  property  to  another  and  a  different  use 
than  that  for  which  it  was  held  by  the  city. 

But,  independent  of  this  provision  of  the  charter,  there  was 
no  power  to  so  appropriate  this  fund.  It  was  held  by  the  city 
for  educational  purposes,  and  it  could  not  be  used  for  the  open- 
ing or  repairing  of  streets.  In  the  case  of  The  City  of  Chicago 
v..  The  People,  80  111.  384,  it  was  held  that  property  acquired, 
owned  and  held  by  the  city,  as  this  is,  virtually  belonged  to- 
the  State,  in  trust  for  school  purposes,  and  could  not  be  taxed. 
Hence  the  city  has  no  power  to  appropriate  it  for  opening  this 
street,  and  damages  were  not  properly  assessed  when  thus  ap- 
propriated. 

This  was  not  a  proceeding  to  ascertain  damages,  but  to 
assess  benefits,  and  we  fail  to  perceive  how  the  question  of 
damages,  on  condemnation  of  this  property,  could  arise  in  this 
proceeding.  It  would,  in  a  proceeding  to  condemn  and  assess 
damages,  but  not  in  this  collateral  proceeding. 

It  is  urged  that  a  strip  of  ground,  in  a  triangular  form, 
three  and  six-tenths  inches  in  width  at  its  base,  was  improp- 
erly included  in  the  assessment  of  damages  for  lands  con- 
demned for  the  street.     There  is  nothing  to  show  what,  if  any 
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tiling,  was  assessed  on  this  strip,  even  if  it  was  improperly  in- 
cluded in  the  estimate.  It  was  necessarily  trifling.  Whether 
a  lot  was  three  and  a  half  inches  shorter  or  longer  could  add 
but  little,  if  anything,  to  its  market  value,  and  especially  when 
it  contracted  in  width  until  it  came  to  a  point. 

It  is  also  urged,  that  one  foot  and  ninety -five  hundredths  of 
lot  19,  block  130,  School  section  addition,  was  not  condemned, 
although  in  the  line  of  the  street.  We  are  at  a  loss  to  per- 
ceive in  what  manner  this  can  form  an  objection.  If  it  be 
true,  and  it  could  have  produced  any  appreciable  difference,  it 
was  in  favor  of  appellants,  as  their  property  escaped  its  pro- 
portionate share  of  the  amount  of  damages  that  would  have 
been  allowed  for  the  same.  So  far  from  being  any  wrong  to 
appellants,  if  it  had  the  slightest  effect,  it  was  for  their  benefit. 
There  is  no  force  in  this  objection. 

The  instruction  given  by  the  court,  on  its  own  motion,  is 
criticised  by  appellants.  The  court,  after  informing  the  jury 
that  the  burden  of  proof  was  on  the  city,  to  show  the  assess- 
ment was  right,  but  it  was  prima  facie  proved  by  the  intro- 
duction of  the  report  of  the  commissioners,  and  it  was  then 
shifted  to  the  objectors  to  overcome  it,  by  a  preponderance  of 
all  of  the  evidence;  and  that  unless  they  were  satisfied,  from 
all  of  the  evidence  on  both  sides,  that  one  or  more  of  the  lots 
to  which  objections  were  made,  had  been  assessed  more  or  less 
than  their  proportionate  share  of  the  cost  of  the  improvement, 
they  should  not  change  it  in  any  case,  except  as  to  lots  upon 
which  they  find  the  assessment,  in  either  of  those  respects, 
unjust  and  inequitable.  It  is  insisted,  that  when  the  court 
informed  the  jury  that  they  must  be  satisfied,  from  all  of  the 
evidence,  that  the  assessment  was  wrong,  the  effect  of  the  in- 
struction was,  that  they  must  be  convinced  beyond  a  reasona- 
ble doubt.  Even  if  such  could  be  held  to  be  the  primary  or 
usual  import  of  the  word  "  satisfy,"  still,  no  jury  of  ordinary 
intelligence  could  have  so  understood  it,  in  the  connection  in 
which  it  was  employed  in  this  instruction. 

The  jury  were  told,  in  the  preceding  part  of  the  instruction, 
that  they  should  find  from  the  preponderance  of  the  evidence. 
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Again,  the  fifth  of  appellee's  instructions,  which  was  given, 
informs  the  jury  that  the  case  should  be  decided  on  the  pre- 
ponderance of  the  evidence.  Hence  it  would  seem  wholly  im- 
probable that  the  jury  could  have  been  misled  by  the  use  of 
the  expression  to  which  exceptions  are  taken. 

From  what  we  have  already  said,  it  will  be  seen  that  the 
first  of  appellee's  instructions  was  correct  and  properly  given, 
as  it  stated  what  was  the  issue  made  by  the  statute  and  then 
being  tried. 

Appellants'  instruction,  refused  by  the  court,  in  reference  to 
a  portion  of  the  lots  being  damaged  by  being  deprived  of  the 
use  of  an  alley,  had  no  evidence  on  which  to  base  it,  and  was, 
therefore,  properly  refused.  The  evidence  showed  that  the 
street  to  be  opened  would  include  the  alley  within  its  limits. 
If  so,  nothing  is  plainer  than  the  property  owners  would  still 
have  the  free  and  uninterrupted  use  of  the  same  ground  for 
the  same  purposes,  after  the  opening  the  street,  as  before.  We 
are  totally  unable  to  conjecture  how  the  opening  of  a  street  so 
as  to  include  the  alley,  could,  in  the  slightest  degree,  injure 
the  property  holders  by  depriving  them  of  the  use  of  the 
alley.  The  street  certainly  accommodated  them  with  access 
to  their  property  as  fully  as  the  alley  possibly  could.  ~Nor  was 
there  any  error  in  refusing  to  give  appellants'  tenth  instruction, 
as  asked,  or  in  modifying  it.  The  law  presumes  that  the  jury 
can  find  the  issue  submitted  to  them,  and  this  instruction,  as 
asked,  would  have  directed  the  jury  to  find  the  issue,  if  they 
could,  from  the  evidence.  That  seems  to  be  the  substance  of 
the  instruction,  and  it  was  properly  refused;  as  modified  and 
given  it  was  accurate. 

These  are  the  only  questions  we  deem  important  to  discuss, 
and  we  think  are  not  well  taken.  To  allow  them  would  be  to 
embarrass  the  city  to  an  unreasonable  extent,  in  making  im- 
provements urgently  demanded  by  the  public  good,  and  in 
this  case  could  serve  no  beneficial  purpose,  as  it  is  not  dbnied 
the  evidence  sustains  the  finding.  ISTor  can  we  see  that  to 
allow  any  of  the  objections  urged  would  be  proper  in  any  like 
case,  and  hence  they  are  not  allowed. 
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Perceiving  no  error  in   this  record,   the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


The  Erie  Railway  Company 

v. 

Adalbert  J.  Wilcox. 

1.  Carrier — not  hound  to  agree  to  deliver  goods  beyond  its  line  of  convey- 
ance. A  common  carrier  is  not  bound  to  assume  responsibility  for  the 
transportation  of  goods  beyond  the  terminal  points  reached  by  its  own  con- 
veyances, but  may  do  so. 

2.  Same — evidence  of  contract  to  carry  beyond  its  lines.  The  acceptance 
of  goods  delivered  for  carriage,  marked  to  a  point  beyond  the  terminus  of 
the  carrier's  line,  is  construed,  prima  facie,  as  a  contract  for  through  trans- 
portation. 

3.  Same — limiting  liability  by  contract.  The  carrier  may  limit  its  obli- 
gation to  carry  safely  over  its  own  lines,  or  only  to  points  reached  by  its  own 
carriages,  and  for  safe  storage  and  delivery  to  the  next  carrier  in  the  route 
beyond,  although  the  goods  are  marked  to  a  point  beyond  its  line.  A  clause 
in  the  receipt  given  the  owner  for  the  goods,  so  restricting  the  carrier's  obli- 
gation, if  understanding^  assented  to  by  the  shipper,  will  as  effectually 
bind  him  as  if  he  had  signed  it. 

4.  Same — release,  and  its  effect.  If  a  carrier  seeks  exemption  from  any 
common  law  liabilities  incident  to  its  general  employment,  the  contract 
must  be  assented  to  with  a  view  to  release  the  responsibilities  imposed ;  and 
when  the  exemption  is  established,  the  carrier,  in  case  of  loss,  will  only  be 
responsible  on  account  of  actual  negligence  or  willful  misconduct.  The 
rule  is  the  same  in  respect  to  goods  shipped  to  a  point  beyond  the  carrier's 
own  line. 

5.  Same — restriction  of  liability,  by  notice,  only.  A  carrier  can  not  dis- 
charge itself  from  duties  which  the  law  has  annexed  to  the  employment,  by 
notice  alone,  to  the  shipper.  The  shipper  must  assent  to  it,  to  make  it 
effectual ;  but  it  is  otherwise  in  respect  to  those  duties  designed  simply  to 
insure  good  faith  and  fair  dealing.    There,  a  notice  is  sufficient. 

6.  Same — how  far  liability  may  be  restricted.  The  law,  on  grounds  of 
public  policy,  will  not  permit  a  common  carrier  of  passengers  or  freight  to 
contract  against  liability  for  its  own  actual  negligence,  or  that  of  its  ser- 
vants and  employees. 
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7.  Same — negligence  in  not  fomoarding.  Where  goods  were  delivered 
to  a  carrier  in  the  State  of  New  York  for  transportation,  and  the  carrier's 
agent  marked  the  destination,  under  the  shipper's  direction,  to  "  Eckly, 
Iowa,"  and,  in  consideration  of  reduced  rates,  the  shipper  assented  to 
release  the  carrier  and  every  other  company  over  whose  line  the  same 
might  pass,  from  all  liability  for  damage,  delay  or  loss  of  any  kind,  etc., 
and  the  goods  safely  arrived  in  Chicago  and  were  handed  over  to  the 
Illinois  Central  to  be  carried  to  their  destination,  and  the  latter  company 
delayed  forwarding  them,  from  the  fact  there  could  be  found  no  such  station 
as  Eckly,  and  telegraphed  back  for  further  directions,  during  which  delay 
the  goods,  while  safely  stored,  were  burned,  without  actual  negligence  on 
the  part  of  the  company,  it  turning  out  that  the  goods  were  intended  to  be 
shipped  to  "  Ackly,  Iowa,"  it  was  held,  that  neither  of  the  lines  of  trans- 
portation  was  guilty  of  actual  negligence,  and  that  the  shipper  could  not 
recover  under  his  contract. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Geo.  Willard,  and  Mr.  John  1ST,  Jewett,  for  the  ap- 
pellant. 

Mr.  Adolph  Moses,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

■Whatever  contrariety  there  may  be  in  the  decisions  of  com  ts 
in  respect  to  the  duties  and  obligations  of  common  carriers,  it 
is  settled,  as  firmly  as  any  legal  proposition  can  be,  such  car- 
rier is  not  bound  to  assume  responsibility  for  the  transporta- 
tion of  goods  beyond  the  terminal  points  reached  by  its  own 
conveyances.  It  is  optional  whether  the  carrier  will  take  upon 
itself  the  enlarged  responsibility  of  making  the  connecting  car- 
riers its  own  agents  for  the  transportation  of  goods,  rather 
than  the  agents  of  the  shipper. 

Although  the  cases  elsewhere  are  not  harmonious,  the  rule 
adopted  and  uniformly  adhered  to  in  this  State  is,  the  accept- 
ance of  goods  delivered  for  carriage,  marked  to  a  point  beyond 
the  terminus  of  the  carrier's  lines,  will  be  construed,  gwima 
facie,  as  a  contract  for  through  transportation.  Notwithstand- 
ing the  goods  may  be  thus  marked,  the  carrier,  by  express  con- 
tract, may  limit  its  obligation  to  carry  safely  over  its  own  lines, 
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or  only  to  points  reached  by  its  own  carriages,  and  for  safe  stor- 
age and  delivery  to  the  next  carrier  in  the  route  beyond.  A 
clause  in  the  receipt  given  to  the  owner  for  the  goods,  restrict- 
ing the  carrier's  obligations  in  this  respect,  if  understandingly 
assented  to  by  the  shipper,  will  as  effectually  bind  him  as  though 
he  had  signed  it.  What  the  contract  between  the  shipper  and 
the  carrier  is,  is  a  matter  of  evidence.  Illinois  Central  Rail- 
road Co.  v.  Copeland,  24  111.  332;  Illinois  Central  Railroad 
Co.  v.  Johnson,  34  id.  389;  Illinois  Central  Railroad  Co.  v. 
Frankenberg,  54  id.  88 ;  The  People  ex  rel.  v.  Chicago  and 
Alton  Railroad  Co.  55  id.  95;  Chicago  and  Northwestern 
Railway  Company  v.  The  People,  56  id.  365 ;  Chicago  and 
Northwestern  Railway  Co.  v.  Mont  fort,  60  id.  176;  United 
States  Express  Co.  v.  Haines,  67  id.  137. 

But  where  a  carrier  seeks  exemption  from  any  common  law 
liabilities  incident  to  its  general  employment,  the  contract  must 
be  assented  to  with  a  view  to  release  the  restrictions  imposed, 
and  when  the  exemption  is  established,  the  carrier,  in  case  of 
loss,  will  only  be  responsible  on  account  of  negligence  or  will- 
ful misconduct.  The  correctness  of  this  proposition  is  not 
questioned;  but,  as  we  understand  the  argument,  it  is,  that  it 
should  not  be  rigidly  applied  in  cases  like  the  one  in  hand,  for 
the  reason  the  carrier  was  under  no  obligation  to  contract  to 
carry  the  goods  beyond  points  reached  by  its  own  lines,  and 
the  assent  of  the  shipper  is  not  essential,  as  no  restrictions 
which  the  law  has  annexed  to  the  employment  are  being  re- 
leased, and  notice  of  a  refusal  to  contract  for  through  transpor- 
tation, whether  assented  to  or  not,  will  be  sufficient.  JSTo 
distinction  has  been  taken  in  our  former  decisions  between 
contracts  for  through  transportation  and  for  shipment  over 
the  carrier's  own  lines.  In  either  case,  the  exemption  from 
the  duties  and  liabilities  springing  out  of  the  employment 
must  be  assented  to  by  the  shipper.  The  only  distinction  is 
that  indicated  in  Oppenheimer  v.  United  States  Express  Co. 
69  111.  62:  Where  the  carrier  seeks  to  be  discharged  from  duties 
which  the  law  has  annexed  to  his  employment,  a  notice,  alone, 
will  not  be  effectual,  without  the  assent  of  the  shipper  to  the 
16— 84tii  III. 
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attempted  restriction,  but  it  is  otherwise  in  respect  to  those 
duties  designed  simply  to  insure  good  faith  and  fair  dealing;  a 
notice,  alone,  if  brought  home  to  the  knowledge  of  the  owner 
of  the  property  delivered  for  carriage,  will  be  sufficient.  With- 
out some  modification  of  our  former  decisions,  which  counsel 
virtually  concede,  we  can  not  distinguish  between  contracts  for 
through  transportation  to  distant  points  and  more  limited  ones 
over  the  carrier's  own  lines;  and  as  we  have  seen,  the  rule 
adopted  requires  the  attempted  restrictions  in  regard  to  the 
property  delivered  for  carriage  shall  be  assented  to  by  the  ship- 
per. Whether  the  rule  adopted  by  other  courts,  that  holds  the 
carrier  only  liable  to  the  extent  of  his  own  route,  and  for  safe 
storage,  and  delivery  to  the  next  carrier,  is,  in  itself,  more  just 
and  reasonable,  or  better  sustained  by  authority  elsewhere,  we 
need  not  inquire,  nor  need  we  concern  ourselves  as  to  the  rea- 
sons that  led  to  the  adoption  of  the  rule  declared  in  our 
former  decisions  on  this  branch  of  the  law.  It  has  been  so  re- 
peatedly declared,  and  so  uniformly  adhered  to,  that  the  rule 
ought  not  to  be  departed  from  except  for  the  weightiest  con- 
siderations affecting  the  general  public  welfare. 

In  this  case,  the  goods  to  be  shipped  were  delivered  to 
defendant  marked  for  carriage  to  a  point  beyond  the  terminal 
points  of  defendant's  lines.  Nothing  was  said  to  the  contrary, 
and  as  defendant  contracted  for  exemption  from  loss  or  damage 
for  itself  and  other  carriers  into  whose  hands  the  goods  might 
be  placed  before  reaching  the  destination  indicated,  it  may 
have  induced  the  belief  defendant  was  contracting  for  through 
transportation.  It  is  true,  the  receipt  given  limited  defendant's 
duty  to  safely  carry  the  goods  to  Cleveland — a  point  reached 
by  its  own  conveyances — and  for  safe  storage,  and  delivery  to 
the  next  carrier,  but  the  restrictions  it  contained  were  not 
assented  to  by  the  shipper.  All  the  evidence  this  record  con- 
tains on  that  question  is,  the  admission  the  goods  were  shipped 
under  the  receipt,  but  it  does  not  appear  the  shipper  knew  its 
contents,  or  assented  to  any  restrictions  it  may  have  contained. 
Whether  the  contract  was  in  fact  one  for  through  transporta- 
tion or  not,  was  a  question  of  fact  to  be  found  from  the  evi- 
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dence,  and,  treating  the  finding  of  the  conrt  as  we  would  the 
verdict  of  a  jury,  we  may  regard  it  as  well  found  under  the 
evidence. 

But  there  is  one  question  of  fact  in  the  case  on  which  we 
think  the  court  found  so  palpably  against  the  weight  of  the 
evidence,  the  judgment,  for  that  reason,  must  be  reversed. 

In  consideration  of  reduced  rates,  the  goods  were  shipped  at 
the  owner's  risk,  and,  by  an  express  contract  signed  by  him, 
defendant,  and  every  other  company  over  whose  line  the  prop- 
erty might  pass  before  reaching  its  final  destination,  were 
released  from  all  liability  for  damage,  delay  or  loss  of  any 
kind,  whether  arising  from  the  negligence  or  fault  of  any  such 
company,  or  of  its  agents  or  employees.  Notwithstanding  it 
is  so  expressed  in  positive  terms  in  the  release,  it  is  not  to  be 
read  as  providing  against  losses  or  injuries  occasioned  by 
actual  negligence.  The  law  has  wisely,  and  for  reasons  that 
concern  the  public  welfare,  inhibited  a  common  carrier  of  pas- 
sengers or  freight  from  contracting  against  its  own  negligence, 
or  that  of  its  servants  and  employees. 

The  property  was  delivered  to  defendant  at  Friendship  sta- 
tion, on  its  road,  marked  on  the  goods,  as  well  as  on  the  way- 
bill and  on  the  margin  of  the  receipt  given,  to  be  forwarded  to 
"Eckly,  Iowa,"  and,  without  any  unreasonable  delay,  they 
were  safely  delivered  at  the  warehouse  of  the  Illinois  Central 
Eailroad  Company  at  Chicago,  by  the  Lake  Shore  and  Michi- 
gan Southern  Railroad  Company,  which  latter  company  had 
received  the  goods  from  defendant  at  Cleveland,  in  the  usual 
course  of  business,  to  be  from  thence  forwarded  over  the 
Illinois  Central  railroad  to  their  destination.  But  the  Illinois 
Central  Eailroad  Company  refused  to  accept  the  goods  for 
shipment,  because  its  agents  did  not  know,  nor  could  they  find, 
from  the  Shippers'  Guide  or  otherwise,  there  was  any  such 
place  as  "Eckly,  Iowa;"  and,  pending  investigation  as  to  that 
fact,  the  goods,  still  remaining  in  the  depot  of  the  Illinois  Cen- 
tral railroad,  which  is  conceded  to  have  been  reasonably  safe, 
were  destroyed  by  fire.  "Whether  there  was  such  unreasonable 
delay  in  reshipping   the    goods  at  Chicago  as  would   make 
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defendant  or  any  connecting  company  liable  for  the  loss,  is  a 
vital  question  in  the  case.  Under  the  release  in  evidence,  if 
there  was  no  negligence  on  the  part  of  defendant  or  the  other 
carriers  into  whose  hands  the  goods  came,  there  can  be  no 
liability  for  the  loss  of  the  goods. 

All  the  delay  there  was  in  Chicago  was  occasioned  by  the 
misdirection  given  to  the  goods.  It  was  intended  they  should 
be  sent  to  "Ackly,  Iowa,"  and  instead,  they  were  marked 
to  "Eckly,  Iowa,"  and  the  same  direction  was  indicated, 
both  on  the  way-bill,  and  on  the  receipt  given  to  the  owner. 
But  that  was  no  fault  of  defendant,  nor  can  the  slightest 
negligence  be  imputed  to  defendant  on  that  account.  The 
goods  were  marked  to  "Eckly,  Iowa,"  by  defendant's  agent,  in 
the  presence  of  plaintiff,  and  in  exact  accordance  with  his 
directions.  Plaintiff  ought,  as  a  matter  of  common  prudence, 
to  have  noticed  the  directions  on  the  goods  and  upon  the 
receipt  in  his  possession,  and  the  omission  to  do  so  was  negli- 
gence. The  mistake  that  occurred  may,  therefore,  very  justly 
be  attributed  to  his  own  want  of  reasonable  care. 

We  can  better  illustrate  the  case  by  regarding  the  action  as 
having  been  brought  against  the  Illinois  Central  Railroad 
Company,  or  the  Lake  Shore  and  Michigan  Southern  Railroad 
Company.  The  most  favorable  view  that  can  be  taken  for 
plaintiff  is,  to  construe  his  shipping  contract  as  one  for  through" 
transportation,  and  treat  the  negligence  of  the  connecting  car- 
riers as  that  of  defendant.  As  we  understand  the  law,  the  rule 
is,  where  the  contract  is  for  through  transportation,  the  car- 
rier upon  whom  the  loss  falls  is  regarded  as  acting  under  the 
contract  made  with  the  first  carrier,  and  may  claim  the  benefit 
of  any  exemption  from  liability  in  its  favor. 

No  delay  was  suffered  before  the  goods  were  tendered  to  the 
Illinois  Central  Railroad  Company  for  reshipment.  Had  the 
goods  tendered  been  in  good  order,  and  billed  or  marked  to  a 
station  on  its  line  of  road,  it  would  have  been  the  duty  of  that 
company  to  have  received  them,  and  forwarded  the  same 
without  unreasonable  delay.  A  breach  of  that  obligation 
would  have  subjected  the  company  to  an  action.     The  reason 
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assigned  for  the  refusal  to  accept  the  goods  was,  the  agents  of 
that  company  knew  of  no  such  place  as  "Eckly,  Iowa,"  nor 
could  they  find  any  such  station  on  the  Shippers'  Guide,  which 
they  consulted.  Whether  there  was  such  a  place  "in  from 
the  railroad,"  they  did  not  know,  and  had  no  means  of  ascer- 
taining that  fact.  Had  this  suit  been  brought  against  the 
Illinois  Central  Railroad  Company  for  not  accepting  and  for- 
warding the  goods  when  tendered,  could  it  be  maintained? 
The  inquiry,  we  think,  must  be  answered  in  the  negative. 
Clearly,  that  company  was  under  no  obligation  to  accept 
goods  for  carriage  unless  marked  or  billed  to  some  station  on 
its  line  of  road,  or  to  some  station  on  another  road  in  con- 
nection with  it.  So  far  as  the  evidence  discloses,  there  is  no 
such  place  in  Iowa,  or  any  where  else,  as  "Eckly."  There  is 
such  a  station  as  "Ackly,"  on  the  Iowa  division  of  the  Illinois 
Central  railroad,  but  the  goods  were  not  marked  nor  billed 
for  that  station,  and  it  could  not  be  known  they  were  to  be 
sent  there.  When  it  was  discovered  there  was  no  such  place 
as  "  Eckly,"  it  was  not  unreasonable,  but  highly  proper,  the 
carrier  should  inquire  for,  and  wait  for,  more  specific  directions 
before  sending  the  goods  forward.     It  was  prudent  to  do  so. 

ISTor  can  we  hold,  as  a  matter  of  law,  it  was  negligence  in 
the  agent  of  defendant,  in  the  first  instance,  to  ship  the  goods 
without  examining  maps,  and  the  "  Shippers'  Guide,"  to 
ascertain  whether  the  direction  given  to  him  was  correct.  It 
was  a  direction  given  by  plaintiff,  and  we  do  not  understand 
the  agent  receiving  the  goods  was  guilty  of  the  slightest  neg- 
ligence in  relying  upon  it  as  being  entirely  accurate.  The 
general  direction  being  indicated,  he  could,  with  propriety, 
send  them  that  way. 

Manifestly,  the  fact  that  made  more  specific  directions 
absolutely  necessary  was  the  negligent  conduct  of  plaintiff 
himself.  Immediately  on  the  arrival  of  the  goods  at  Chicago, 
the  railroad  agents  began  inquiry  for  more  definite  shipping 
orders,  by  telegraph,  and  in  pressing  that  inquiry,  we  think, 
they  manifested  unusual  diligence.  Exercising  the  highest 
degree    of    care,    no   one   concerned   for    his   own    property 
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would  have  done  more,  and  surely  the  law  has  not  obli- 
gated the  carrier  to  any  higher  degree  of  diligence.  On 
inquiry,  neither  plaintiff  nor  any  one  acquainted  with  his 
affairs  could  be  found  at  Friendship  station  from  whom  any 
information  could  be  obtained.  That  fact  was  the  cause  of 
further  delay.  The  answer  to  a  second  dispatch:  "Better 
send  them  to  Ackly,"  was  probably  received  on  Saturday,  but 
too  late  to  be  delivered  or  acted  on  that  day,  and  before  Mon- 
day it  was  too  late — the  goods  were  destroyed  by  fire,  then 
raging  with  unexampled  fury,  and  that  not  only  destroyed  the 
depot  in  which  they  were  stored,  but  a  large  portion  of  the 
city  of  Chicago. 

Regarding  defendant,  nor  either  of  the  connecting  carriers, 
as  having  been  guilty  of  negligence  in  the  care  bestowed 
upon  the  goods  entrusted  to  them,  the  release  in  evidence  is  a 
bar  to  the  action.  It  was  deliberately  and  understanding^ 
signed  by  the  owner  of  the  property,  and  he  is  bound  by  its 
terms. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Craig-  and  Mr.  Justice  Walker:  We  are  una- 
ble to  concur  in  either  the  reasoning  or  conclusion  reached  by 
the  court  in  this  case. 

Mr.  Justice  Dickey:  I  concur  in  the  judgment  of  the 
court  in  reversing  the  judgment  of  the  circuit  court,  but  I 
place  my  judgment  upon  grounds  other  than  those  stated  in 
this  opinion. 
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George  H.  Hess 

v. 

The  People  ex  rel.  H.  B.  Miller. 

1.  Judgment  for  delinquent  taxes  —  limiting  time  for  filing  objections. 
The  county  court  has  the  power  to  make  a  rule  limiting  the  time  for  filing 
objections  to  judgment  against  delinquent  lands  for  taxes,  and  may  enforce 
the  same  by  refusing  to  receive  objections  after  the  expiration  of  a  reason- 
able time  thus  fixed. 

2.  Appeal—; from  county  to  circuit  court.  The  statute  allowing  an  appeal 
from  the  county  to  the  circuit  court,  on  judgments  against  lands  for  taxes, 
being  repealed  on  July  1,  1875,  no  appeal  will  lie  to  the  circuit  court  where 
final  judgment  is  rendered  after  that  day,  although  the  application  for  judg- 
ment is  made  and  the  land  owner  defaulted  in  June,  1875. 

3.  Same — none  lies  from  an  order  of  default.  The  entry  of  an  order 
defaulting  a  defendant  is  not  a  final  judgment  from  which  an  appeal  lies. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
MapvTin  R.  M.  Wallace,  Judge,  presiding. 

This  was  an  application,  made  to  the  county  court  of  Cook 
county,  at  the  June  term,  1875,  for  judgment  against  delin- 
quent lands  for  State  and  county  taxes. 

On  the  first  day  of  the  term,  June  14,  the  court  made  an 
order,  which  was  entered  of  record,  requiring  all  persons  wish- 
ing to  object  to  judgment  as  applied  for,  to  file  their  objections 
thereto,  in  writing,  by  10  o'clock  A.  M.  on  the  21st  day  of  the 
same  month.  "Within  that  time,  Hess  (the  appellant)  filed  no 
objections,  but,  soon  after  the  time  mentioned  in  the  order  had 
expired,  he  appeared  in  court,  and  claimed  the  right  to  inter- 
pose his  written  objection  to  the  rendering  of  judgment  against 
his  land  as  delinquent.  This,  the  county  court  refused  to  per- 
mit, and  adjudged  the  proposed  objector  to  be  in  default,  and 
denied  the  motion  of  Hess  to  set  aside  this  default. 

The  court,  after  this,  continued  the  examination  of  the  tax 
list,  and  further  proceedings  in  the  matter  of  the  application 
for  judgment,  until  July  1,  1875.  At  10  o'clock  of  that  day, 
Hess  appeared  again,  and  demanded  that  the  default  be  set 
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aside,  and  that  he  be  permitted  to  file  written  objections  to 
the  rendition  of  judgment,  which  he  there  presented,  but  the 
court  refused  to  permit  the  same  to  be  done. 

The  court  thereupon  proceeded  with  the  examination  of  the 
delinquent  tax  list,  and,  while  so  examining  the  same,  the 
appellant  again  offered  his  defense,  in  writing,  which  the  court 
refused  to  consider,  on  account  of  the  default  before  that 
entered,  and,  on  the  1st  day  of  July,  formal  final  judgment 
was  entered  against  appellant's  lands  for  the  unpaid  taxes. 
Thereupon,  appellant  prayed  an  appeal  to  the  circuit  court, 
which  the  county  court  denied,  and  appellant  excepted.  He 
thereupon  prayed  an  appeal  to  this  court,  which  was  allowed 
and  consummated. 

Mr.  E.  P.  Weber,  for  the  appellant. 

Mr.  John  M.  Kountree,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  contended  that  the  county  court  had  not  lawful  authority 
to  limit  the  time  for  filing  objections,  and  that  any  objector 
had  the  right,  under  the  statute,  to  have  his  objections  consid- 
ered by  the  court,  if  presented  at  any  time  before  final  judg- 
ment. This  position  we  think  untenable.  We  are  referred  to 
section  191  of  chapter  120,  Kev.  Stat.  1874,  which  says:  "The 
court  shall  examine  said  list,  and  if  defense  (specifying,  in 
writing,  the  particular  cause  of  objection)  be  offered  by  any 
person  interested  in  any  of  said  lands,  *  *  *  to  the  entry 
of  judgment  against  the  same,  the  court  shall  hear  and  deter- 
mine the  matter,  *  *  *  and  shall  pronounce  judgment 
as  the  right  of  the  case  may  be." 

It  is  insisted  that  the  time  for  offering  defense  is  absolutely 
fixed  by  the  language  of  this  statute,  and  that  this  time  so 
fixed  is,  when  the  court  proceeds  "to  examine  said  list." 
This,  we  think,  is  not  the  necessary  construction  of  the  words 
of  the  statute,  but  if  it  were,  we  should  be  inclined  to  hold 
that  the  examination  "  of  said  list "  referred  to  is  such  exam- 
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ination  as  the  county  court  is  presumed  to  have  made  before 
entering  the  rule  that  objections  should  be  filed  within  a  given 
time.  The  legislature  surely  never  intended,  by  this  statute, 
to  place  the  proceedings  of  the  county  court  so  completely 
under  the  control  of  objectors,  as  would  necessarily  be  the  case 
were  the  statute  construed  as  appellant  claims  it  should  be.  If 
the  court  be  bound  by  statute  to  receive  and  consider  any  and 
every  defense  (specifying,  in  writing,  the  particular  cause  of 
objection)  which  might  be  offered  before  final  judgment,  great 
confusion  might  result.  One  objector  might  oifer  his  defense 
on  the  first  day  of  the  term  when  application  is  made  for  judg- 
ment, and,  just  before  the  court  had  finished  the  examination 
of  that  defense,  another  might  appear  with  his  defense,  in 
writing,  and  demand  its  examination,  and  another,  and  another, 
in  turn,  might  come  in,  from  time  to  time,  and  thus  protract 
the  proceedings  indefinitely.  We  have  no  doubt  about  the 
power  of  the  court  to  enter  such  a  rule.  We  think  the  rule 
adopted  was  a  reasonable  rule,  and  that  there  was  no  error  in 
the  making  or  in  the  enforcement  of  the  order. 

It  is  insisted  that  the  court  erred  in  not  permitting  an 
appeal  to  the  circuit  court.  It  is  claimed  that,  prior  to  July 
1,  1875,  the  statute  provided  for  appeals,  in  such  cases,  to  the 
circuit  court.  It  is  conceded  that,  by  the  statute  which  came 
into  force  on  that  day,  the  statute  permitting  an  appeal  to  the 
circuit  court  was  repealed.  Appellant  contends  that,  inasmuch 
as  the  default,  which  he  says  was  final  as  to  his  rights,  was 
entered  against  him  on  the  21st  of  June,  he  had  a  right  to 
appeal  to  the  circuit  court,  under  the  law  in  force  at  that  time. 
There  are  two  reasons  why  this  position  can  not  be  maintained. 
The  entry  of  the  default  was  not  a  final  judgment,  and  from 
that  order  no  appeal  could  be  taken;  and  again,  appellant  did 
not  pray  an  appeal  until  July  1,  and  at  that  time  there  was  no 
statute  in  force  permitting  an  appeal  to  the  circuit  court. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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Levi  R.  Camp 

v. 

John  Bryan  et  dl. 

Injunction  —  damages  on  dissolution,  enjoining  collection  of  judgment. 
It  is  error  to  allow  damages  upon  the  dissolution  of  an  injunction  enjoin, 
ing  the  collection  of  a  judgment  at  law,  in  excess  of  ten  per  cent  upon  the 
amount  of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  W.  Davis,  and  Mr.  E.  C.  Hunt,  for  the  appellant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  damages  allowed  on  the  dissolution  of  the  injunction 
enjoining  the  collection  of  a  judgment,  are  limited  by  statute 
to  ten  per  cent  upon  the  amount.  Rev.  Stat.  1874,  p.  579. 
The  damages  allowed  in  this  case  are  $50.  The  amount  of 
the  judgment  enjoined  was  less  than  $184.  For  this  error  the 
decree  must  be  reversed.  It  is  by  no  means  clear  upon  this 
record,  that  the  injunction  should  not  have  been  made  per- 
petual. The  bill  charges  a  fraudulent  conspiracy  to  use,  to 
the  detriment  of  appellant,  a  paper-called  an  indemnity,  which,- 
it  seems  from  the  record,  was  never  executed  and  delivered  by 
appellant;  of  all  which,  the  bill  says,  the  alleged  conspirators 
had  notice.  If  this  be  true,  appellant  has  a  right,  in  equity, 
to  have  that  document,  and  the  judgment  upon  it,  adjudged 

null  and  void. 

Judgment  reversed. 
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George  F.  Harding,  Exr.  etc. 

v. 

The  Commercial  Loan  Company  et  al. 

1.  Contract — presumption  that  writings  express  all  its  terms.  Where, 
after  negotiations  respecting  a  contract,  the  result  is  placed  in  one  or  more 
written  instruments,  they  are  presumed  to  contain  all  that  was  agreed  to, 
and  the  precise  terms  and  conditions  of  the  agreement. 

2.  Same  —  option  to  pay  less  sum  in  shorter  time.  Where  a  party, 
having  a  debt  payable  to  him  in  three  years,  gives  the  debtor  a  written 
agreement  to  accept  a  less  sum  in  satisfaction,  if  paid  within  sixty  days, 
this  will  be  a  mere  option  or  privilege  to  the  debtor,  which,  to  be  availed  of, 
must  be  promptly  complied  with. 

3.  Same  —  agreement  to  accept  a  less  sum  available  only  as  beticeen 
original  parties.  Where  the  purchaser  of  land  had  the  option  of  discharg- 
ing a  debt  of  $20,000,  due  in  three  years,  by  the  payment  of  $18,000  in  sixty 
days,  and  sold  the  land  subject  to  the  debt  due  thereon,  of  $20,000,  which 
his  grantee  agreed  to  assume  and  pay,  it  was  held,  that  the  latter  could  not 
claim  the  right  to  discharge  the  debt  by  the  payment  of  the  $18,000. 

4.  Same — must  be  on  a  consideration.  Where  a  party,  having  the  privi- 
lege of  discharging  a  lien  on  his  land  by  payment  of  a  less  sum  than  due, 
if  paid  within  a  given  time,  conveyed  the  land  to  another,  who  assumed 
the  payment  of  the  entire  debt,  and  the  first  party  afterwards,  without 
any  consideration,  transferred  his  rights  under  the  contract  to  his  grantee, 
it  was  held,  that  the  latter  could  not  enforce  the  privilege  of  his  grantor, 
and  discharge  the  lien  by  paying  the  smaller  sum. 

5.  Collateral  security — whether  note  and  deed  of  trust  is.  Where  a 
note  and  deed  of  trust  are  given,  on  the  purchase  of  land,  for  the  balance 
due,  the  fact  that  the  vendor  gives  the  purchaser  a  written  agreement  to 
accept  a  less  sum  if  paid  in  sixty  days  instead  of  three  years,  as  expressed 
in  the  note,  and  to  assign  the  note  and  trust  deed  to  enable  the  purchaser  to 
borrow  the  money,  will  not  show  that  the  note  and  trust  deed  were  in- 
tended merely  as  collateral  security. 

6.  And  where  the  party  purchasing  and  giving  the  deed  of  trust  after- 
wards sells  the  land  to  another,  subject  to  the  deed  of  trust,  which  the  latter 
assumes  and  agrees  to  discharge,  this  will  afford  evidence  that  the  note  and 
deed  of  trust  were  given  to  secure  a  bona  fide  indebtedness,  and  not  merely 
as  collateral  security. 

7.  Tender — by  check,  when  not  good.  Where  the  makers  of  a  note  and 
deed  of  trust  for  $20,000  were  to  have  the  same  assigned  by  the  payee,  ac- 
cording to  directions,  upon  payment  of  $18,000  in  a  less  time,  the  tender  of 
a  check,  not  certified,  and  which  wTould  not  be  honored  unless  the  note  and 
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deed  of  trust  were  first  surrendered  to  the  drawee,  is  wholly  insufficient  to 
avail  of  the  option  given  to  pay  the  smaller  sum. 

8.  Fraud — who  may  avail  of  in  sale  of  land.  If  the  vendor  of  land  is 
guilty  of  fraud  in  the  sale,  by  misrepresenting  his  title,  a  subsequent  pur- 
chaser from  the  original  vendee,  who  assumes  the  payment  of  the  original 
purchase  money  still  due,  can  not  avail  of  it  in  a  proceeding  to  foreclose, 
where  it  is  not  shown  that  such  subsequent  grantee  was  in  any  way  influ- 
enced by  such  representations. 

9.  Same — subsequent  agreement  does  not  relate  back.  Where  land  is 
bought  upon  the  information  contained  in  an  abstract  of  title,  and  the 
grantor  afterwards,  when  defects  are  pointed  out  in  the  title  by  one  about  to 
purchase,  agrees  with  his  grantee  to  perfect  the  title,  this  subsequent  agree- 
ment will  not  relate  back  and  characterize  the  original  sale  so  as  to  make  it 
fraudulent. 

10.  Injunction — as  to  foreclosure— for  defect  in  title  to  land  sold.  Where 
a  party,  selling  and  conveying  land  by  warranty  deed,  had  a  voidable  title  as 
to  an  undivided  one-fifth  part,  holding  under  a  conveyance  from  a  minor, 
who  had  brought  no  suit  to  avoid  his  deed,  and  who  had  threatened  none, 
and  the  purchaser  and  his  grantee  had,  ever  since  the  original  sale,  remained 
in  the  undisputed  possession  of  the  property,  it  was  held,  that  the  subse- 
quent grantee  could  not  enjoin  proceedings  to  foreclose  the  deed  of  trust 
given  by  the  first  purchaser  for  the  unpaid  purchase  money.  If  the  minor 
had  sued  to  avoid  his  conveyance,  or  had  seriously  threatened  to  do  so,  a 
foreclosure  would  be  enjoined  until  such  suit  was  ended. 

11.  Vendor  and  vendee — resisting  payment  of  price  for  defects  in  title. 
Where  there  is  no  fraud  in  the  sale  of  land,  and  a  warranty  deed  is  given, 
the  purchaser,  being  in  the  actual  possession  of  the  land,  can  not,  in  equity, 
enjoin  or  resist  the  payment  of  the  purchase  money  on  the  ground  of  a  de- 
fect as  to  part  of  the  title,  before  eviction  or  measures  taken  to  assert  the 
hostile  claim. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  appellant. 

Mr.  S.  Corning  Judd,  and  Mr.  George  W.  Smith,  for  the 
appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Abner  C.  Harding,  the  testator  of  the  appellant,  exhibited 
his  bill  in  the  court  below  against  the  Commercial  Loan  Com- 
pany, Charles  T.  Brown  and  others,  praying  that  the  sale  of 
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certain  property  therein  described,  under  a  trust  deed  executed 
by  May  &  Coffman  to  Charles  T.  Brown,  to  secure  the  payment 
of  a  promissory  note  for  $20,000,  and  which  had  been  assigned 
by  Brown  to  the  Commercial  Loan  Company,  be  enjoined. 
Answers  were  filed  by  the  several  defendants  to  the  bill,  and 
the  Commercial  Loan  Company  also  filed  its  cross-bill,  alleging 
the  destruction  of  the  court  house  by  fire,  since  the  execu- 
tion of  the  trust  deed;  and  the  consequent  difficulty  in  effect- 
ing a  sale  by  the  trustee  in  literal  conformity  with  the  terms 
of  his  power,  which  required  the  sale  to  be  at  the  north  door 
of  the  court  house,  and  praying  a  foreclosure  and  sale  under 
the  direction  of  the  court. 

On  final  hearing,  the  court  refused  to  grant  the  injunction 
prayed  for  by  the  original  bill,  but  decreed  in  conformity  with 
the  prayer  of  the  cross-bill  of  the  Commercial  Loan  Com- 
pany. 

Abner  C.  Harding  having  died  testate  pending  the  proceed- 
ings, his  executor,  George  F.  Harding,  was  substituted  as 
party  in  his  stead,  and  he  appeals  to  this  court. 

The  trust  deed,  foreclosure  of  which  was  decreed,  was  exe- 
cuted by  May  &  Coffman  to  Charles  T.  Brown,  on  the  27th  of 
June,  1871,  to  secure  the  payment  of  their  promissory  note  to 
him,  of  that  date,  payable  three  years  after  date,  together  with 
eight  per  cent  per  annum  interest  thereon,  payable  annually; 
and  it  was  also  therein  provided,  that  upon  the  non-payment 
of  any  installment  of  interest  when  due,  the  entire  amount  of 
the  note  might  be  declared  due,  and  the  trustee  proceed  to  sell 
the  property  conveyed  by  the  deed,  for  the  payment  of  the 
$20,000  and  interest  accrued  thereon. 

Brown  had  conveyed,  by  warranty  deed,  the  property  de- 
scribed in  the  deed  of  trust,  to  May  &  Coffman,  on  the  same 
day  the  deed  of  trust  was  executed,  and  the  indebtedness  of 
May  &  Coffman  to  him  was  solely  in  consideration  of  the  sale 
of  the  property  by  him  to  them.  On  the  21st  of  July,  1871, 
May  &  Coffman  conveyed  the  property,  by  warranty  deed,  to 
George  Bickerdike,  expressly  subject,  however,  to  the  deed  of 
trust  to  Brown,  payment  of  the  amount  secured  by  which  was 
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assumed  by  Bickerdike.  On  the  7th  day  of  December,  1871, 
Bickerdike  sold  and  conveyed  the  property,  by  warranty  deed, 
to  Abner  0.  Harding — subject,  also,  to  the  deed  of  trust  to 
Brown,  payment  of  the  amount  secured  by  which,  being 
therein  also  expressly  assumed  by  Harding. 

Harding  paid  the  first  year's  interest  due  on  the  $20,000 
note,  after  his  purchase.  On  the  14th  of  August,  1872,  Brown 
sold  and  assigned  the  $20,000  note,  and  deed  of  trust  securing 
the  same,  to  the  Commercial  Loan  Company,  the  transaction 
on  the  part  of  the  company  being  conducted  by  Buchanan, 
vice-president  of  the  company. 

The  interest  falling  due  on  the  note  in  June,  1873,  not  hav- 
ing been  paid,  after  notice  to  May  &  Coffman  and  Harding, 
requesting  its  payment,  the  Commercial  Loan  Company  pro- 
ceeded to  declare  the  principal  of  the  note  due,  and  directed 
the  trustee  to  advertise  and  sell  pursuant  to  the  terms  of  the 
power  in  the  deed,  which  he  was  proceeding  to  do  when  the 
original  bill  was  filed. 

Sometime  in  1873,  and  shortly  before  the  filing  of  the  bill, 
May  &  Coffman  assigned  what  interest  they  had  or  pretended 
to  have,  in  the  note  and  deed  of  trust,  to  Harding. 

It  is  conceded  that  $9000  were  paid  by  May  &  Coffman  to 
Brown,  on  the  property,  before  he  conveyed  to  them,  but  there 
is  dispute  as  to  the  full  price  agreed  on  between  them.  They 
insist  that  it  was  $27,000,  leaving  only  $18,000  due,  after  the 
payment  of  the  $9000,  while  Brown  claims  that  it  was  $29,000, 
leaving  $20,000  due  after  the  payment  of  the  $9000. 

Appellant  insists  that  the  note  for  $20,000  and  trust  deed 
were  not  intended  as  evidence  of  and  security  for  the  payment 
of  original  indebtedness,  but  as  collateral  security  only;  that 
there  were  defects  in  Brown's  title  which  he  agreed  to  have 
perfected  by  certain  quitclaim  deeds,  which  he  agreed  to  ob- 
tain without  delay,  and  that  the  note  and  trust  deed  were 
deposited  with  the  trustee  upon  the  agreement,  that  if  Brown 
obtained  the  quitclaim  deeds  perfecting  his  title,  and  May  & 
Coffman  paid  the  $18,000  in  sixty  days,  the  note  and  deed  of 
trust  were  to  be  assigned,  under  May  &  Coffman's  direction, 
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that  they  might  use  them  in  securing  the  $18,000,  which  it 
was  known  they  would  have  to  borrow  on  the  faith  of  that  secu- 
rity. Appellant  also  insists  that  Brown  did  not  secure  the 
desired  quitclaim  deeds;  that  it  was  impossible  for  him  to  do 
so,  and  that  May  &  Coffman  did  tender  his  agent,  the  custo- 
dian of  the  note,  the  $18,000  within  the  sixty  days. 

Brown  claims,  that  in  a  preliminary  agreement  between  him 
and  May  &  Coffman,  relative  to  the  sale  of  the  property,  made 
early  in  June,  1871,  he  agreed  to  take  $27,000  cash,  or  within 
a  short  time,  which  was  specified,  for  the  property,  and  if  they 
did  not  pay  the  amount,  they  were  to  forfeit  $500;  that  they 
gave  him  a  check  for  $500,  which  was  dishonored  and  worth- 
less, and  that  such  sale  was  no  further  attempted  to  be  con- 
summated; that  they  finally  agreed  on  a  sale  of  the  property 
for  $9000  in  cash,  and  $20,000  in  three  years,  at  eight  per  cent 
per  annum  interest,  payable  annually,  to  be  secured  by  deed 
of  trust  on  the  property — he,  however,  to  give  them  the  option 
to  make  it  a  cash  sale  at  $27,000,  by  their  paying  $18,000  in 
sixty  days. 

Both  parties  agree  that  Brown  executed  to  May  &  Coffman 
an  instrument  in  writing,  agreeing  to  take  for  his  debt  $18,- 
000  in  sixty  days,  but  it  was  destroyed  by  the  great  fire  in 
Chicago,  of  October  9,  1871,  and  there  is  some  disagreement 
between  witnesses  as  to  its  contents. 

Brown  denies  that  he  was  to  furnish  additional  deeds  as  a 
condition  precedent  to  a  consummation  of  the  terms  of  the 
sale,  and  he  also  denies  that  he  was  tendered  the  $18,000  with- 
in sixty  days,  or  at  any  other  time. 

The  evidence  on  these  points  is  conflicting,  and,  as  we  think, 

too  voluminous  to  justify  its  reproduction  here.     We  shall, 

•     therefore,  do  but  little  more,  in  this  respect,  than  state  the 

conclusion  to  which  we  have  arrived,  after  its  careful  perusal. 

We  are  of  opinion  that  Brown's  version  of  the  contract  is 
most  consistent  with  the  undisputed  facts  in  the  case,  and, 
therefore,  entitled  to  the  most  reliance. 

tin  the  first  place,  if  the  note  and  trust  deed  had  been  in- 
tended as  collateral  security  merely,  it  is  most  singular  that 
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men  engaged  in  the  business  of  real  estate  brokers,  as  May  & 
CofFman  were,  and  presumed  to  have  been  informed  thoroughly 
of  all  that  related  to  the  prosecution  of  their  business,  should 
not  have  required  the  deed  of  trust  to  state  truly  the  purpose 
of  its  execution.  Where,  after  negotiations,  the  result  is 
placed  in  one  or  more  written 'instruments,  they  are  presumed 
to  contain  all  that  was  agreed  to,  and  the  precise  terms  and 
conditions  of  the  agreement.  It  is  not  pretended  the  deed  of 
trust  contains  anything  to  show  that  the  note  secured  by  it 
was  not  a  bona  fide  evidence  of  original  indebtedness,  and 
that  it  might  be  defeated  otherwise  than  by  the  payment  of 
the  note.  Nor  does  the  instrument  executed  by  Brown  to 
May  &  CofFman,  authorizing  the  trustee  to  receive  $18,000 
within  sixty  days,  even  if  it  be  conceded,  as  they  claim,  that 
it  authorized  the  trustee  to  assign  the  note  to  them,  instead  of 
canceling  it,  upon  payment  of  the  $18,000,  prove  that  it  was 
intended  to  be  collateral  only.  It  is  not  pretended  it  con- 
tained recitals  to  that  effect,  and  it  shows,  merely,  a  willing- 
ness by  Brown,  that  after  his  debt  was  paid,  May  &  Coffman 
might  be  at  liberty  to  make  such  use  of  it  as  they  should 
choose. 

In  the  second  place,  the  deed  from  Brown  to  May  &  Coff- 
man recites  that  the  consideration  for  the  conveyance  was 
$29,000;  and  it  very  much  impairs  the  attempt  to  explain 
away  the  effect  of  this  admission,  that  May  &  Coffman  are 
driven  to  say  this  amount  was  inserted,  at  their  instance,  that 
they  might  deceive  and  impose  upon  Bickerdike. 

And,  finally,  May  &  Coffman,  in  conveying  to  Bickerdike, 
expressly  recognize  the  $20,000  note  and  the  deed  of'trust  as 
a  bona  fide  indebtedness  to  Brown,  and  lien  upon  the  property 
— payment  of  which,  by  their  contract  with  Bickerdike,  lie 
assumes.  And  so  Bickerdike,  in  his  conveyance  to  Harding, 
expressly  recognizes  the  existence  of  the  same  indebtedness 
and  lien,  and  Harding,  by  his  contract  with  Bickerdike,  also 
assumes  its  payment. 

We  regard  the  agreement  of  Brown  to  accept  $18,000  in 
sixty  days  in  satisfaction  of  his  demand,  as  a  mere  option  or 
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privilege,  which,  to  have  been  availed  of,  should  have  been 
promptly  complied  with.  The  evidence  of  a  pretended  tender 
is  entirely  insufficient.  May  &  Coffman  were  required,  even 
by  their  own  version  of  the  agreement,  to  pay  the  $18,000, 
before  they  were  to  have  the  note  and  deed  assigned  under  their 
direction.  They  had  no  money.  The  check  they  presented 
was  not  certified,  and  would  not  be  honored  unless  the  note 
and  deed  of  trust  were  first  surrendered  and  assigned  to  the 
drawee.  They  do  not  claim  the  agreement  was,  that  the  note 
and  deed  of  trust  were  to  be  assigned  and  surrendered  to  them, 
on  their  request,  to  enable  them  to  negotiate  them  for  the 
$18,000,  yet  this  is  the  effect,  and  only  effect,  of  what  they 
offered  to  do  in  their  attempted  compliance  with  that  agree- 
ment. It  was  for  them  to  have  the  money  before  they  got 
possession  of  the  note  and  deed  of  trust,  and  not  to  have  it 
on  condition  they  first  obtained  the  note  and  deed  of  trust, 
and  had  them  properly  assigned  to  the  drawee  of  the  check. 
Besides  this,  we  can  but  regard  the  admitted  facts  that  May 
&  Coffman,  in  conveying  the  property  to  Bickerdike,  required 
him  to  assume  the  payment  of  the  $20,000  as  a  subsisting  lien 
on  the  property,  and,  that  until  the  filing  of  their  answer  in 
this  suit,  they  neither  attempted  to  assert  any  rights  which 
they  claim  to  have  been  deprived  of  by  Brown  under  that  con- 
tract, nor  gave  notice  to  Bickerdike  or  Harding,  either  prior 
or  subsequent  to  their  respective  purchases,  requiring  the  pay- 
ment to  them  of  any  part  of  the  $20,000,  as  satisfactory  evi- 
dence of  an  abandonment  of  any  claim  they  might  have  had  on 
that  account.  But  suppose  we  were  to  assume  that  the  con- 
tract was  as  claimed  by  May  &  Coffman,  and  that  they  did  all 
they  were  required  to  do  to  avail  of  its  provisions,  how  stands 
the  case?  They  were  entitled  to  redeem  by  paying  $18,000, 
with  accruing  interest.  Did  they  transfer  this  right  to  Bicker- 
dike, and  he  transfer  it  to  Harding?  Surely  not,  for  by  their 
contract  with  Bickerdike,  and  by  his  contract  with  Harding, 
the  premises  are  subject  to  a  lien  of  $20,000,  which  the  grantee 
assumes  to  pay.  The  presumption  is,  that  Bickerdike  paid 
May  &  Coffman  less  by  the  amount  of  the  difference  between 
17— 84th  III. 
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$18,000  and  $20,000,  than  he  wonld  have  paid  if  the  incum- 
brance had  been  only  $18,000,  and  the  same  applies  to  Hard- 
ing's purchase  from  Bickerdike.  So  it  results,  if  any  body  is 
still  entitled  to  the  benefit  of  the  option,  it  is  May  &  Coffman. 
Harding,  as  purchaser,  should  pay  the  $20,000,  because  he 
agreed  to  do  so.  It  was  part  of  the  consideration  for  which 
the  title  was  conveyed  to  him. 

But  May  &  Coffman  were  parties  to  this  suit.  They  filed 
no  cross-bill  against  Brown  and  the  Commercial  Loan  Com- 
pany, and  the  court,  by  its  decree,  in  effect  adjudged  they 
had  no  rights  to  be  protected,  growing  out  of  their  contract 
with  Brown;  and  they  do  not  appeal  from  that  decree.  Sup- 
pose, as  against  Brown,  or  the  Commercial  Loan  Company, 
they  are  entitled  to  $2000  and  accruing  interest,  which  they 
are  cut  off  from  by  this  decree,  it  does  not  help  Harding, 
unless  he  can  show  that  he  is,  in  some  way,  equitably  entitled 
to  it.  He  attempts  to  do  this  by  showing  that  shortly  before 
he  filed  his  bill,  May  &  Coffman  assigned  their  interest  in  the 
trust  note  to  him.  As  against  this,  however,  there  is  the 
insuperable  objection  that  the  evidence  shows  no  consideration 
was  in  fact  paid  for  the  assignment,  and  it  was  made  solely  in 
consideration  of  a  champertons  agreement.  Thompson  v. 
Beynolds,  73  111.  11. 

Appellant  makes  the  point,  that  Brown  was  guilty  of  actual 
fraud  in  his  sale  to  May  &  Coffman,  in  misrepresenting  the 
character  of  his  title  to  the  land.  Since  May  &  Coffman  are 
not  here  complaining  of  that  fraud,  and  Harding  is  a  purchaser 
of  the  title  from  a  grantee  of  their  grantee,  claiming  under  a 
deed  with  full  covenants  of  warranty,  and  is  in  nowise  shown 
to  have  been  influenced  in  his  purchase  by  what  Brown  said 
to  May  &  Coffman  in  regard  to  the  title,  it  is  not  seen  how 
such  fraud  can  affect  him.  But  we  think  the  reasonable  infer- 
ence from  the  evidence  is,  that  May  &  Coffman,  as  also 
Bickerdike  and  Harding,  as  well  as  the  Commercial  Loan 
Company,  were  governed  in  their  respective  purchases,  not  by 
verbal  representations  as  to  the  title,  but  by  the  abstract. 
Indeed,  in  the  endeavor  to  show  that  May  &  Coffman  were 
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entitled  to  redeem  upon  the  payment  of  $18,000,  much  stress  is 
placed  on  the  fact  claimed  that  the  abstract  furnished  was  not 
satisfactory,  and  that  Brown  then  agreed  to  get  quitclaims, 
which  he  did  not  and  could  not  do.  This  was  after  the  nego- 
tiation with  Bickerdike,  and  after  his  attorney  had  returned 
the  abstract  with  the  defects  pointed  out.  The  abstract  con- 
tained information  which,  followed  up,  led  to  a  knowledge  of 
the  objection  now  urged  against  the  title;  and  it  is  clear  that, 
up  to  this  time,  the  parties  were  relying  upon  the  abstract. 
Any  promise  then  made  by  Brown  in  respect  to  what  he  would 
do  in  the  future  to  perfect  the  title,  could  not  have  misled  as 
to  the  defect  then  in  view,  or  relate  back  to,  and  characterize 
the  original  sale  to  May  &  Coffman  so  as  to  make  it  fraudu- 
lent. 

The  point  is  made,  that  there  is  a  failure  of  title  to  one-fifth 
of  the  property,  and  appellant  insists  that  there  is,  to  that 
extent,  a  failure  of  the  consideration  for  which  the  $20,000 
note  was  given. 

The  facts  upon  which  this  is  predicated  are  these:  The 
property  came  by  inheritance,  from  their  father,  to  Charles  T. 
Brown,  his  three  brothers,  and  one  sister,  so  that  each  was 
seized  in  fee  of  an  undivided  one-fifth.  Proceedings  were  had 
in  which  Charles  T.  Brown,  his  sister,  and  all  of  his  brothers 
but  one,  were  petitioners,  and  the  other  brother  and  certain 
tenants  were  made  defendants,  for  partition.  The  brother 
made  defendant  was  not  served  with  process,  but  before  the 
cause  was  reached  for  hearing,  he  conveyed  his  interest  to 
Charles  T.  Brown ;  and  when  the  cause  came  on  to  be  heard, 
this  fact  being  shown  by  supplemental  petition,  the  proceed- 
ing was  dismissed  as  to  him.  Decree  for  partition  was  granted, 
commissioners  were  appointed  who  reported  the  property  insus- 
ceptible of  division,  and  a  sale,  by  a  commissioner  appointed 
for  that  purpose,  decreed.  At  the  sale  pursuant  to  the 
decree,  Charles  T.  Brown  became  the  purchaser,  and  received 
a  deed.  All  of  the  parties  have,  since  then,  quitclaimed  to 
Charles  T.  Brown;  but  Albert  J.  Brown,  at  the  time  of  exe- 
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cuting  his  quitclaim,  was  a  minor,  and  so  continued  up  to  the 
filing  of  the  bill. 

We  do  not  deem  it  worth  while  to  inquire  whether  Charles 
T.  Brown  obtained  a  title,  in  all  respects  valid,  by  his  purchase 
at  the  commissioners'  sale.  It  is  certain  the  quitclaims  vested 
him  with  a  valid  title  as  to  the  entire  property,  except  the  one- 
fifth  interest  of  Albert  J.,  and,  as  to  this  interest,  the  quit- 
claim vested  him  with  a  voidable  title.  Albert  J.  might  avoid 
the  title  conveyed  by  that  instrument,  within  a  reasonable  time 
after  becoming  of  age,  and  upon  equitable  terms,  but  no  one 
else  could  do  so.  As  to  this  one-fifth  interest,  therefore,  May 
&  Coffman,  and  Bickerdike  and  Harding,  got  a  voidable  title. 
It  may,  by  acquiescence  or  express  ratification  by  Albert  J., 
become  a  good  title,  or  it  may  be  avoided;  but  there  is  no 
pretense  that  any  steps  have  yet  been  taken  by  Albert  J.  to 
avoid  the  title  as  to  his  interest.  He  has  brought  no  suit  for 
that  purpose,  is  threatening  to  bring  none,  and  there  is  no 
assurance  that  he  ever  will  do  so.  Harding  was  in  the  undis- 
turbed possession  of  the  whole  property,  after  his  purchase, 
until  his  death,  and  his  executor,  the  appellant,  has  been  in 
the  like  possession  since. 

Neither  Harding,  in  his  lifetime,  nor  his  executor  or  devisee 
since  his  death,  oifered  to  rescind  the  contract,  in  whole  or 
in  part,  in  consequence  of  the  supposed  failure  of  title  *in 
respect  to  Albert  J.  Brown's  interest,  but,  on  the  contrary, 
held  and  enjoyed  the  possession  of  the  property,  seemingly 
satisfied  with  the  guaranty  offered  by  the  covenants  of  war- 
ranty. Were  a  suit,  at  the  instance  of  Albert  J.,  pending,  or, 
possibly,  seriously  threatened,  we  do  not  question  that  com- 
plainant would  have  been  entitled  to  have  proceedings  on  the 
mortgage  enjoined  until  that  suit  was  ended  and  the  question 
of  his  title  determined;  but  there  being  no  suit  pending  or 
threatened,  and  the  proof  failing  to  establish  fraud  in  the  sale, 
in  respect  to  any  title  Albert  J.  may  claim,  the  law  is  clearly 
settled  there  is  no  ground  for  injunction.  The  question  was 
before  the  Chancery  Court  of  New  York,  at  an  early  day,  and 
received  the  careful   consideration   of  Chancellor   Kent,    in 
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Abbott  v.  Allen,  Exr.  2  Johns.  Chy.  Kep.  519.  The  object 
sought  by  the  bill  there,  as  here,  was  to  enjoin  the  collection 
of  a  mortgage  given  to  secure  the  payment  of  the  purchase 
money  for  land,  on  the  ground  that  the  title  was  imperfect. 
It  was  held  the  bill  would  not  lie,  the  Chancellor,  among  other 
things,  saying:  "This  case  comes  within  the. general  doctrine 
declared  in  Bumjpus  v.  Patner,  (1  Johns.  Chy.  Rep.  213-218,) 
that  a  purchaser  of  land,  who  is  in  possession,  can  not  have 
relief  here  against  his  contract  to  pay,  on  the  mere  ground  of 
defect  of  title,  without  a  previous  eviction;  but,  without  rest- 
ing on  the  opinion  there  delivered,  I  have  again  examined  the 
question,  inasmuch  as  the  doctrine  in  that  case  was  doubted 
by  the  learned  counsel  who  opposed  the  motion. 

"  If  there  be  no  fraud  in  the  case,  the  purchaser  must  resort 
to  his  covenants,  if  he  apprehends  a  failure  or  defect  of  title, 
and  wishes  relief  before  eviction.  This  is  not  the  appropriate 
tribunal  for  the  trial  of  titles  to  land.  It  would  lead  to  the 
greatest  inconvenience,  and,  perhaps,  abuse,  if  a  purchaser  in 
the  actual  enjoyment  of  land,  and  when  no  third  person  asserts, 
or  takes  any  measures  to  assert,  a  hostile  claim,  can  be  per- 
mitted, on  suggestion  of  a  defect  or  failure  of  title,  and  on 
the  principle  of  quia  timet,  to  stop  the  payment  of  the  pur- 
chase money,  and  of  all  proceedings  at  law  to  recover  it.  Can 
this  court  proceed  to  try  the  validity  of  the  outstanding  claim 
in  the  absence  of  the  party  in  whom  it  is  supposed  to  reside, 
or  must  he  be  brought  into  court,  against  his  will,  to  assert  or 
renounce  a  title  which  he  never  asserted,  and,  perhaps,  never 
thought  of  ?  I  apprehend  there  is  no  such  practice  or  doctrine 
in  this  court." 

Van  Wagoner  v.  McEwen,  1  Green's  Chy.  (1ST.  J.)  412,  is 
the  same  kind  of  a  case,  and  the  ruling  was  the  same.  See, 
also,  Edvmrds  v.  JBodine,  26  Wendell,  108,  Shannon  v.  Mor- 
selis  et  al.  Saxton,  426,  Natchez  v.  Minor,  9  Smedes  &  Mar- 
shall, 544,  Damsson  v.  De  Freest,  3  Sandford's  Chy.  456,  to 
the  same  effect. 

The  proof  is  entirely  satisfactory  that  the  Commercial  Loan 
Company  is  a  bona  fide  assignee  and  owner  of  the  note  and 
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deed  of  trust;  and  its  declaring  the  whole  amount,  principal 
as  well  as  interest,  due,  in  consequence  of  the  non-payment  of 
interest,  was  strictly  within  the  terms  of  the  power  contained 
in  the  deed. 

On  the  whole,  we  do  not  perceive  that  the  decree  of  fore- 
closure does  appellant  any  injustice,  from  which,  under  his 
present  bill,  relief  could  have  been  decreed. 

We  do  not  regard  the  objection  taken,  that  there  is,  as  to 
the  cross-bill,  a  variance  between  the  allegations  and  proofs, 
as  tenable.  We  think  the  allegations  of  the  cross-bill  are  sub- 
stantially proved,  and  this  is  sufficient. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

I  can  not  concur  in  this  decision  or  in  the  views  expressed 
in  the  opinion.  In  my  view  of  the  case,  an  assignee  of  a 
mortgage  or  trust  deed  has  no  higher  equity  than  his  assignor, 
the  mortgagee,  or  beneficiary  named  in  the  trust  deed,  had. 
When  such  assignee  comes  into  a  court  of  equity  to  foreclose, 
he  merely  asserts  for  his  benefit  the  equities  which  his  assignor 
had.  In  such  case,  where  the  mortgage  or  trust  deed  was 
given  to  secure  part  of  the  purchase  money  for  land  which  his 
assignor  conveyed,  with  full  covenants  of  title,  to  the  mort- 
gagor, or  maker  of  the  trust  deed,  and  it  appears,  at  the  hear- 
ing, that  the  vendor  to  an  undivided  fifth  part  of  the  land  sold 
and  conveyed  had  merely  a  voidable  title — and  a  title  which, 
at  the  time  when  he  or  his  assignee  seeks  the  aid  of  the  court 
in  foreclosing,  remains  imperfect  and  liable  to  be  destroyed — 
equity  demands  of  such  complainant  that  he  should  forbear  in 
the  collection  of  a  suitable  portion  of  the  purchaser  until  the 
title  to  this  undivided  one-fifth  shall  be  made  good.  He  that 
seeks  equity  must  do  equity;  and  this  position  holds  good  in 
favor  of  any  subsequent  grantee  of  complainant's  assignor, 
who  bought  the  land  on  the  faith  of  such  covenants.  This  is 
the  true  doctrine  in  a  court  of  equity,  whether  the  covenants 
are  such  as  technically  run  with  the  land  or  not.     It  is  suffi- 
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cient  that  such  grantee  is  a  privy  to  the  estate  and  is  injured 
by  the  breach  of  the  covenants.  It  follows  that,  on  the  cross- 
bill in  this  case,  the  foreclosure  should  not  have  been  for  the 
whole  of  the  unpaid  purchase  money,  but  an  amount  sufficient 
for  indemnity  should  have  been  postponed  until  the  perfection 
of  the  title  to  the  whole,  and  the  foreclosure  should  have  been 
for  the  balance  only. 


Hannah  E.  Watson  et  al. 

v. 
John  B.  Sherman  et  al. 

1.  Trustee's  sale — party  participating  in,  not  allowed  to  urge  inade- 
quacy of  price.  Where  the  owner  of  land  sold  under  a  power  in  a  mort- 
gage, attends  the  sale,  and,  through  his  attorney,  bids  upon  the  same,  and 
allows  it  to  be  sold  to  another,  he  will  not  be  permitted,  years  after,  and 
when  valuable  improvements  have  been  made  on  it  by  subsequent  purchasers, 
to  impeach  the  sale  on  the  ground  that  the  property  was  sold  for  less  than 
its  true  value. 

2.  Same — right  of  trustee  to  purchase  property  after  the  sale.  While  pub- 
lic policy  and  fair  dealing  will  not  allow  a  trustee,  either  directly  or  indi- 
rectly, to  become  a  purchaser  of  property  at  his  own  sale,  yet,  after  the  sale 
is 'made,  and  the  property  has  passed  beyond  his  control,  he  will  have  the 
same  right  to  purchase  it  as  a  stranger,  if  the  transaction  is  in  good  faith. 

3.  Power  op  attorney — sufficiency  of  to  sell  and  convey  land.  A  power 
of  attorney  to  sell  and  convey,  under  which  a  conveyance  of  land  is  made, 
must  be  in  writing,  and  of  equal  dignity  with  the  deed  executed,  in  order  to 
be  valid  at  law.    It  must  be  under  seal. 

4.  A  power  of  attorney  not  under  seal,  will  be  sufficient  to  authorize  the 
attorney  to  sell  land,  but  not  to  make  a  conveyance. 

5.  Same — when  an  equitable  title  passes,  under  an  unsealed  power.  Where 
a  trust  deed  authorizes  the  trustee,  his  legal  representatives  or  attorney,  to 
sell  the  land  conveyed  on  default  of  payment,  and  a  sale  is  fairly  made  under 
a  power  of  attorney  not  under  seal,  and  the  purchase  money  paid  and  a  con- 
veyance executed  by  the  attorney,  the  sale  will  be  good  in  equity,  and  the 
purchaser  will  acquire  the  equitable  title  to  the  premises,  and  may  set  up 
such  title  in  bar  of  a  suit  in  equity  to  have  the  sale  set  aside. 
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6.  Trust  deed — construed,  as  to  notice  of  sale  required.  Where  a  trust 
deed,  or  mortgage  with  a  power  of  sale,  provides  that  the  mortgagee  may 
sell  after  having  advertised  such  sale  sixty  days  in  a  newspaper  published 
in,  etc.,  by  posting  up  notices  in  four  places  in  the  county,  the  word  "  by  " 
will  be  regarded  as  inserted  by  mistake,  in  place  of  the  word  "  or,"  and  it 
will  be  sufficient  if  notice  is  given  by  publication  or  by  posting. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Hannah  E.  Watson  and  Lille 
Belle  Lutyens,  against  John  B.  Sherman,  John  Johnson,  John 
Nelson,  Oliver  H.  Lee  and  Bennett  B.  Chambers,  to  set  aside 
a  sale  of  land  made  under  a  power  in  a  mortgage  and  subse- 
quent deeds.  The  material  facts  of  the  case  are  stated  in  the 
opinion  of  the  court. 

Mr.  Charles  Wheaton,  for  the  plaintiffs  in  error. 

Mr.  B.  F.  Parks,  and  Mr.  Edwin  N.  Lewis,  for  the  defend- 
ants in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  2d  day  of  August,  1859,  Wm.  F.  Lutyens  and  Han- 
nah, his  wife,  executed  to  John  B.  Sherman  a  mortgage  on 
80  acres  of  land  and  other  real  estate  in  Kendall  county,  to  se- 
cure the  payment  of  $500.  The  mortgage  contained  a  power 
of  sale,  authorizing  Sherman,  his  legal  representatives  or  attor- 
ney, in  default  of  payment  of  the  note,  upon  giving  certain 
notice,  to  sell  the  premises  at  public  vendue,  for  cash. 

On  the  3d  day  of  July,  1863,  after  the  mortgage  debt  was 
due,  Sherman  executed  a  power  of  attorney,  authorizing  Ben- 
nett B.  Chambers,  as  his  attorney,  to  make  sale  of  the  premises, 
and  upon  making  sale,  to  convey  the  same  to  the  purchaser. 
This  instrument  of  writing  was  in  all  respects  formal,  except 
that  it  was  not  under  seal. 

On  the  7th  day  of  July,  1863,  Chambers,  acting  under  the 
power  of  attorney,  sold  the  eighty  acres  of  land  at  public  ven- 
due, and  the  same  was  struck  off  and  sold  to  one  Geo.  W. 
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Hartwell,  for  the  sum  of  $620,  he  being  the  highest  bidder. 
On  the  same  day,  Hartwell  sold  and  transferred,  by  an  instru- 
ment in  writing,  his  bid  in  and  to  the  premises,  to  Oliver  H. 
Lee,  and  authorized  Sherman  or  his  attorney  to  execute  a  deed 
to  him.  On  the  same  date,  Sherman,  by  and  through  .his  at- 
torney, executed  a  deed,  conveying  the  premises  to  Lee.  This 
deed  recites  the  mortgage  power  of  sale  therein,  notice  in  pur- 
suance thereof  and  sale  of  the  premises. 

On  the  10th  day  of  July,  1863,  Lee  and  his  wife  sold  and 
conveyed  the  premises  to  Sherman,  who,  on  the  14th  day  of 
October,  1863,  sold  and  conveyed  to  John  Johnson,  who  pur- 
chased for  himself  and  John  Nelson.  They  subsequently  di- 
vided the  land.     Johnson  conveyed  one-half  thereof  to  Nelson. 

These  parties,  soon  after  the  purchase,  went  into  possession 
and  improved,  and  have  occupied  the  premises  ever  since. 

Lutyens,  the  mortgagor,  died  in  December,  1861.  His  heirs, 
except  Lille  Belle  Lutyens,  conveyed  their  interest  in  the  prem- 
ises to  the  widow,  Hannah  E.  Watson,  and  she  and  Lille  Belle 
Lutyens  brought  this  bill  for  the  purpose  of  setting  aside  the 
sale  made  by  Sherman  under  the  mortgage,  and  all  subsequent 
deeds,  and  for  an  account  of  the  rents  arising  from  the  premi- 
ses since  they  have  been  occupied  by  Nelson  and  Johnson. 
The  complainants  in  the  bill  contend  that  the  sale  under  the 
mortgage  was  fraudulent,  and  if  not  fraudulent,  the  power  of 
attorney  from  Sherman  to  Chambers  not  being  under  seal,  the 
deed  made  by  him  under  the  power  did  not  pass  the  title. 

It  is  clear,  from  the  evidence,  that  the  sale  under  the  mort- 
gage was  fairly  conducted ;  that  every  opportunity  was  afforded 
to  secure  competition  in  bidding;  that  the  sale  was  well  at- 
tended, the  bidding  spirited,  and  the  amount  for  which  the 
land  sold  was  as  near  its  true  value  as  could  have  been  expected 
in  any  case  where  lands  are  sold  to  the  highest  bidder  for 
cash.  Even  the  complainant  was  represented  at  the  sale  by 
her  attorney,  Mr.  Parks,  who  attended  with  money  necessary  to 
purchase  the  land  in  case  it  did  not  sell  for  as  much  as,  in  his 
judgment  and  that  of  his  client,  it  was  reasonably  worth.    He 
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was  one  of  the  bidders  at  the  sale,  and  he  says:  "  It  brought 
all  I  thought  it  was  worth,  and  I  was  glad  I  did  not  get  it." 

The  complainant,  after  having  attended  the  sale  and  partici- 
pated in  bidding,  and  who  voluntarily  allowed  the  land  to  be 
sold  at  the  price  it  was,  is  in  no  position,  years  after  the  sale 
occurred,  to  complain  that  the  land  was  sacrificed,  or  sold  for 
less  than  its  true  value. 

There  is  no  foundation  for  the  assertion  that  the  sale  was 
fraudulent  in  fact;  nor  are  we  able,  from  the  facts  in  this  case, 
to  arrive  at  the  conclusion  that  the  sale  was  fraudulent  in  law. 
Sherman  was  not  the  purchaser  at  his  own  sale,  as  has  been 
argued  by  complainant's  solicitor.  Hartwell,  who  bid  off  the 
land  at  the  sale,  so  far  as  the  evidence  shows,  was  a  bona  fide 
bidder,  on  his  own  account.  Lee,  it  is  true  the  evidence  shows, 
was,  at  some  time,  a  law  partner  of  Sherman;  but  that  there 
was  any  understanding  or  arrangement  between  him  and  Sher- 
man through  which  he  purchased  HartwelPs  bid  and  obtained 
a  deed,  the  evidence  fails  to  disclose.  The  record  contains  no 
substantial  evidence  upon  which  to  base  the  allegation  of  fraud 
in  the  transaction,  except  the  bare,  naked  fact  that  Hartwell, 
the  purchaser  at  the  sale,  sold  to  Lee,  and  that  he  subsequently 
sold  and  conveyed  to  Sherman.  If  it  be  true  that  a  trustee 
who  makes  sale  of  real  estate  under  a  trust  deed  is  forever 
thereafter  prohibited,  owing  to  the  relation  he  has  occupied; 
from  dealing  in  the  trust  property,  then  this  transaction  may 
be  regarded  as  fraudulent  in  law;  otherwise,  not.  While  pub- 
lic policy  and  fair  dealing  will  not  allow  a  trustee  to,  either 
directly  or  indirectly,  become  the  purchaser  of  property  at  a 
sale  which  he  has  made,  yet  we  do  not  understand  that  the  doc- 
trine has  been  so  far  extended  in  any  court  as  to  prohibit  the 
trustee,  for  all  time  to  come,  from,  in  good  faith,  dealing  in 
the  property. 

Sherman,  who  was  mortgagee  with  power  of  sale  in  himself, 
could  not  buy  at  his  own  sale;  in  other  words,  he  could  not,  at 
the  same  time,  be  vendor  and  vendee,  but  after  the  property 
had  been  fairly  sold  and  passed  beyond  his  control,  he  had  the 
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same  right  to  purchase  it  as  a  stranger.  Munn  v.  Burges, 
70  111.  604. 

This  brings  us  to  the  consideration  of  the  other  question — 
the  validity  of  the  acts  of  Chambers  under  the  power  of  attor- 
ney without  a  seal.  It  is  true,  a  deed;  in  order  to  pass  the 
legal  title  to  property  intended  to  be  conveyed,  must  be  under 
seal;  and,  as  was  held  in  Johnson  v.  Dodge,  17  111.  433,  a 
power  of  attorney,  under  which  a  conveyance  is  made,  must 
be  in  writing,  and  of  equal  dignity  with  the  deed  executed,  in 
order  to  be  valid  at  law.  But  a  power  or  authority  to  sell  lands 
need  not  necessarily  be  under  seal ;  and  prior  to  our  present 
statute,  it  was  held  that  parol  authority  might  be  sufficient. 
There  is  a  clear  and  marked  distinction  between  a  power  to 
sell  lands,  and  a  power  to  convey;  the  former  may  exist  where 
the  latter  does  not.  Johnson  v.  Dodge,  supra/  Peabody  v. 
Hoard,  46  111.  242. 

The  power  of  attorney  given  by  Sherman  to  Chambers  was 
ample  to  authorize  him  to  make  sale  of  the  lands,  and  had  the 
seal  accompanied  the  power,  upon  making  sale  he  would  have 
been  fully  authorized  to  execute  a  conveyance  which  would 
have  passed  the  legal  title.  But  the  seal  was  omitted,  and  the 
inquiry  is,  how  the  transaction  was  affected  by  that  omission. 
The  land  was  legally  sold  by  Chambers  and  purchased  by 
Hartwell,  the  highest  bidder  at  the  sale.  Hartwell  transferred 
his  interest  in  the  premises  to  Lee,  under  whom  the  defend- 
ants claim  through  a  regular  chain  of  deeds.  Conceding  that 
the  deed  which  Lee  obtained  was  insufficient  at  law  to  pass  the 
legal  title,  owing  to  the  fact  that  the  power  of  attorney  under 
which  it  was  executed  was  not  under  seal,  yet,  as  the  power  to 
sell  was  valid,  the  purchaser  at  the  sale,  upon  payment  of  the 
purchase  money,  became  invested  with  the  equitable  title  to 
the  premises.  This  equitable  title  of  Lee  was  conveyed  by  a 
regular  chain  of  deeds  to  the  defendants,  who,  in  1863,  went 
into  the  possession  of  the  premises  under  that  title,  and  have 
held  the  possession  ever  since,  making  valuable  improvements 
thereon. 
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The  defendants,  then,  occupy  this  position:  They  are  in 
possession  of  land  purchased  and  paid  for  in  good  faith  under 
an  equitable  title,  which  they  interpose  as  a  defense,  in  a  court 
of  chancery,  to  the  claim  relied  upon  by  the  complainants  in 
the  bill. 

We  are  aware  of  no  authority,  and  none  has  been  cited,  which 
would  deprive  the  defendants  of  the  right  to  set  up  and  use 
their  equitable  title  as  a  defense  to  the  title  of  complainants, 
under  which  they  seek  to  obtain  the  property.  Perhaps  the 
rule  might  be  different  if  the  controversy  in  regard  to  the  land 
was  in  a  court  of  law,  where  the  defendants  would  be  required 
to  rely  solely  upon  a  legal  title;  but  in  a  court  of  chancery, 
where  the  equities  of  the  parties  are  to  be  regarded,  we  enter- 
tain no  doubt  that  the  defendants  have  established  an  equitable 
title  to  the  premises,  which  is  sufficient  to  defeat  the  equities 
relied  upon  by  the  complainants. 

It  is  also  urged,  that  notices  of  the  sale  were  not  posted  in 
the  county  as  required  by  the  terms  of  the  mortgage.  The 
mortgage  provides,  that  the  mortgagee,  after  having  advertised 
such  sale  sixty  days  in  a  newspaper  published  in  Oswego, 
Kendall  county,  Illinois,  by  posting  up  written  or  printed 
notices  in  four  places  in  the  county  where  the  premises  are  sit- 
uated, may  sell,  etc.  The  sale  was  advertised  by  publication 
in  the  paper  indicated,  for  more  than  sixty  days,  but  there  Is 
no  proof  that  notices  were  printed.  The  language  used  must 
receive  a  reasonable  construction.  If  the  word  "  or"  had  been 
used,  then  notices  either  by  publication  or  posting  would  have 
been  sufficient.  If,  on  the  other  hand,  the  word  "  and "  had 
been  used,  then,  evidently,  both  means  should  have  been 
resorted  to.  But  we  do  not  think  the  language  employed 
required  notices  to  be  posted.  The  parties  evidently  contem- 
plated that  notice  of  sale  should  be  published.  The  words, 
"by  posting,  etc.,"  if  given  a  literal  interpretation,  will  de- 
stroy the  sense  and  meaning  of  the  first  part  of  the  sentence. 
We  are  inclined  to  the  opinion  that  the  word  "  by  "  was  evi- 
dently a  mistake,  and  was  used  for  the  word  "  or."  Indeed, 
in  a  bill  filed  by  one  of  the  complainants,  in  1863,  in  regard 
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to  this  property,  she  attached  a  copy  of  the  mortgage  to  her 
sworn  bill  of  complaint,  in  which  the  mode  of  advertising  is 
in  the  alternative.  It  provides  for  sixty  days'  publication, 
"  or  "  the  posting  of  written  or  printed  notices. 

This  construction  was  placed  upon  the  mortgage  by  com- 
plainant in  her  former  bill,  and  we  think  a  fair  and  reasonable 
construction  of  the  language  used  shows  she  was  then  correct. 

Other  questions  have  been  discussed,  but  in  the  »view  wre 
take  of  the  case,  their  consideration  is  not  deemed  necessary. 

After  a  careful  consideration  of  the  whole  record,  we  concur 
with  the  circuit  court  in  the  decree  dismissing  the  bill. 

The  decree  will  be  affirmed. 

Decree  affirmed* 

Mr.  Justice  Breese:  I  am  unable  to  concur  in  this  opinion. 
I  can  not  resist  the  conclusion  that  the  purchase  of  this  land 
was,  in  fact,  a  purchase  by  the  trustee,  and  therefore  void. 
jSTor  do  I  think  the  notice  of  the  sale  required  by  the  terms  of 
the  mortgage,  was  given. 


William  C.  Poleman 

v. 
Nels  Johnson. 

1.  Law  and  fact — whether  there  is  evidence  tending  to  prove  essential 
fact.  Whether  there  is  any  evidence  tending  to  prove  any  given  material 
allegation  of  a  declaration,  is  a  question  of  law  for  the  court  to  determine. 

2.  Practice — excluding  all  the  evidence.  Where  there  is  any  one  essen- 
tial allegation  of  a  declaration  which  has  no  proof  tending  to  support  it,  it 
is  the  duty  of  the  court  to  exclude  from  the  consideration  of  the  jury  all  the 
evidence  in  the  case,  or  to  charge  the  jury  that  there  is  no  evidence  to  sup- 
port the  essential  allegation,  and,  for  want  of  such  proof,  to  find  for  the  de- 
fendant. 

3.  Where  there  is  some  evidence  tending  to  support  every  essential  alle- 
gation of  the  declaration,  it  is  the  province  of  the  jury  to  say  how  much 
weight  is  to  be  given  to  such  evidence,  and  to  determine  whether  the  evi- 
dence is  sufficient  to  prove  the  proposition. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  A.  C.  Story,  and  Mr.  Rufus  King,  for  the  appellant. 

Messrs.  Brown  &  Mossness,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  by  Johnson,  against  Pole- 
man,  for  deceit,  in  which  it  was  charged,  that  in  the  sale  to 
Johnson  by  Poleman  of  eighteen  shares  of  full-paid  stock  in 
the  Chicago  Metallic  Cement  Manufacturing  and  Roofing 
Company,  Poleman  cheated  Johnson  by  fraudulently  inducing 
him  to  believe  that  the  stock  was  valuable,  when,  in  fact,  it 
was  wholly  worthless,  and  that  Poleman,  at  the  time  of  sale, 
knew  the  stock  to  be  worthless. 

The  proof  in  the  case  utterly  fails  to  support  the  charge. 

At  the  close  of  the  evidence  given  in  behalf  of  plaintiff,  the 
defendant  below  (appellant)  moved  the  court  to  exclude  the 
evidence  from  the  consideration  of  the  jury.  The  court  over- 
ruled the  motion.  This  motion  ought  to  have  been  sustained. 
Assuming  all  of  the  evidence,  in  behalf  of  plaintiff,  to  be  true, 
and  adopting  as  true  ever^  hypothesis  which  might  not  unrea- 
sonably be  inferred  from  such  proofs,  still  a  case  is  not  made 
out  against  the  defendant  below.  There  is,  in  truth,  no  evi- 
dence whatever  tending  to  fasten  upon  appellant  the  charge  of 
fraud. 

Whether  there  is  any  evidence  tending  to  prove  any  given 
material  allegation  of  a  declaration,  is  a  question  of  law  for 
the  court  to  determine.  Where  there  is  any  one  essential 
allegation  of  a  declaration  which  has  no  proof  tending  to  sup- 
port it,  it  is  the  duty  of  the  court  to  exclude  from  the  consid- 
eration of  the  jury  all  the  evidence  in  the  case,  or  to  charge 
the  jury  that  there  is  no  evidence  to  support  the  supposed 
essential  allegation  of  the  declaration,  and  that,  for  want  of 
such  proof,  they  must  find  a  verdict  for  the  defendant.  Where 
there  is  some  evidence  tending  to. support  every  essential  alle- 
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gation  of  a  declaration,  it  is  the  province  of  the  jury  to  say 
how  much  weight  is  to  be  given  to  such  evidence,  and  to  de- 
termine whether  the  evidence  given  on  each  proposition  is 
sufficient,  in  the  judgment  of  the  jury,  to  establish  or  prove 
the  proposition;  but,  as  said  supra,  it  is,  in  the  first  place,  the 
province  of  the  court  to  determine,  as  a  matter  of  law,  whether 
there  is  any  essential  allegation  of  the  plaintiff,  in  support  of 
which  no  evidence  has  been  given.  Where  this  is  the  case 
there  is  no  question  of  fact  to  be  submitted  to  the  jury. 

By  former  rulings  of  this  court  it  has  been  determined,  that 
under  our  statute  the  circuit  court  can  not  order,  perempto- 
rily, a  non-suit  and  a  discharge  of  the  jury.  This  does  not, 
however,  take  from  the  circuit  court  the  power,  nor  relieve  the 
circuit  court  from  the  duty,  in  a  proper  case,  to  instruct  the 
jury  that,  under  the  proofs,  there  is  no  question  of  fact  for 
them  to  consider,  and  that  it  is  their  duty  to  return  a  verdict 
as  in  case  of  non-suit. 

Judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William   Sim 

v. 
Thomas  Pyle. 

Promissory  note— fraud  in  execution  of— ordinary  care  on  part  of  maker 
a  question  for  the  jury.  In  a  suit  by  the  assignee  of  a  promissory  note 
indorsed  to  him  before  maturity,  where  the  proof  shows  that  the  maker  of 
the  note  was  craftily  induced  to  sign  it  by  representations  made  to  him  that 
it  was  a  document  of  an  entirely  different  character,  and  that  he,  being  an 
unlettered  man  and  an  imperfect  reader,  trusted  another  man  to  read  the 
paper  to  him,  and  relied  upon  his  representations  as  to  the  contents  thereof, 
if  it  appears  that  the  question,  whether,  under  these  circumstances,  the 
defendant  was  guilty  of  a  want  of  ordinary  care,  was  fairly  submitted  to 
the  jury,  their  finding  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Stark  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 
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Messrs.  Somers  &  Wright,  for  the  appellant. 

Mr.  Miles  A.  Fuller,  for  the  appellee! 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  upon  a  promissory  note,  given  byPyle 
to  Fenner  &  Co.,  and  by  them  indorsed  to  Sim  before  maturity. 
The  verdict  and  judgment  were  for  defendant,  Pyle. 

Appellant  assigns  for  error,  the  giving  of  certain  instruc- 
tions for  appellee,  and  the  refusal  of  the  court  to  grant  a  new 
trial.  The  preponderance  of  the  proof  shows  that  Pyle  was 
craftily  induced  to  sign  his  name  to  the' paper,  which  turns 
out  to  be  a  promissory  note,  by  representations  made  to  him 
that  it  was  a  document  of  an  entirely  different  character,  and 
Pyle,  being  an  unlettered  man,  and  an  imperfect  reader,  trusted 
another  man  to  read  the  paper  to  him,  and  relied  upon  his 
representations  as  to  the  contents  thereof. 

The  question  whether,  under  the  circumstances,  the  defend- 
ant was  guilty  of  a  want  of  ordinary  care,  was  fairly  submitted 
to  the  jury. 

The  proof  fully  supports  the  verdict.  Exception  is  taken  to 
the  3d  and  4th  instructions.  Their  phraseology  is,  perhaps, 
justly  subject  to  criticism,  but,  in  view  of  the  evidence  in  the 
case,  we  think  there  is  no  material  error  in  them,  and  no  injus- 
tice has  been  done  to  appellant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Philip  Wadswokth 

v. 
The.  ^Etna  National  Bank. 

1.  Practice — affidavit  of  claim.  An  affidavit,  filed  with  a  declaration, 
that  the  plaintiff's  demand  is  the  amount  of  the  promissory  note,  and  interest 
thereon,  as  set  forth  in  the  declaration,  and  that  there  is  due  the  plaintiff 
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from  the  defendant,  after  allowing  to  him  all  just  credits,  deductions  and 
set-off's,  the  sum  of  money  named  upon  the  face  of  the  note,  together  with 
interest  thereon,  according  to  the  tenor  of  said  note, dollars,  is  suffi- 
cient in  respect  to  the  amount  claimed  to  be  due. 

2.  Same  —  affidavit  of  merits.  An  affidavit  by  the  defendant  that  he 
verily  believes  he  has  a  good  defense  to  the  action  upon  the  merits,  is  a 
substantial  compliance  with  the  statute,  being  equivalent  to  a  statement  of 
a  defense  to  the  whole  of  the  plaintiff's  claim,  and  it  is  error  to  strike  the 
same  and  the  defendant's  pleas  from  the  files. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  Woodbridge,  for  the  appellant. 
Mr.  Robert  A.  Childs,  for  the  appellee. 

Per  Curiam:  The  bank  brought  suit,  in  the  Superior  Court 
of  Cook  county,  against  appellant,  to  recover  the  amount  due 
on  a  promissory  note.  There  was  filed  with  the  declaration  an 
affidavit  of  claim,  signed  by  the  attorney  of  the  bank.  De- 
fendant filed  the  general  issue,  with  this  affidavit: 

"And  the  defendant,  Philip  Wadsworth,  being  duly  sworn, 
doth  depose  and  say  that  he  is  the  defendant  in  the  above 
entitled  cause,  and  that  he  verily  believes  he  has  a  good  defense 
to  said  cause  upon  the  merits." 

The  affidavit  was  properly  entitled  in  the  case,  and  duly 
sworn  to  by  the  defendant.  Plaintiff  entered  a  motion  to 
strike  the  plea  and  affidavit  from  the  files,  but  the  court 
granted  leave  to  defendant  to  file  an  amended  affidavit  setting 
out  specifically  the  ground  of  his  defense,  by  the  meeting  of 
the  court  the  next  morning.  This  he  declined  to  do,  but 
offered  to  file  a  general  affidavit  of  merits,  which  the  court 
refused  to  permit,  because  it  was  not  in  compliance  with  the 
order  granting  leave  to  file  an  amended  affidavit. 

The  court  thereupon  struck   the  plea  and  affidavit  from 

the  files,  and  rendered  judgment  in  favor  of  the  bank  for  the 

amount  found  to  be  due;  whereupon  defendant  appeals  to  this 

court,  and  he  assigns  for  error- the  striking  of  his  plea  and 

18— 84th  III. 
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affidavit  from  the  files,  the  refusal  to  permit  him  to  file  his 
second  affidavit  of  merits,  and  the  rendition  of  judgment. 

It  is  first  insisted  that,  inasmuch  as  appellee  failed  to  com- 
ply with  the  requirement  of  the  statute  in  filing  an  affidavit 
of  claim,  appellant  was  not  required  to  file  an  affidavit  with 
his  plea.     This  is  the  affidavit: 

"  Robert  A.  Child s,  being  duly  sworn,  deposes  and  says  that 
he  is  the  attorney  for  the  plaintiff  in  the  above  entitled  cause; 
that  he  is  duly  authorized  to  make  this  affidavit  on  behalf  of 
said  plaintiff;  that  the  demand  of  the  plaintiff  in  the  above 
entitled  cause  is  for  the  amount  of  the  promissory  note,  and 
interest  thereon,  according  to  their  tenor,  as  set  forth  in  the 
declaration  filed  in  said  cause,  and  that  there  is  now  due  to 
the  plaintiff  from  the  defendant,  after  allowing  to  him  all  just 
credits,  deductions  and  set-offs,  the  sum  of  money  named  upon 
the  face  of  said  note,  together  with  interest  thereon,  according 
to  the  tenor  of  said  note, ' dollars.'" 

It  is  urged  that  this  affidavit  is  defective,  because  it  names 
no  specific  sum  of  money  as  feeing  due.  It  is  a  maxim  of  the 
law,  that  a  thing  which  may  be  rendered  certain  by  mere  com- 
putation, is  certain.  The  statute  only  requires  that  the  plain- 
tiff's affidavit  shall  show  the  nature  of  his  demand  and  the 
amount  due  him  from  the  defendant,  after  allowing  to  the 
defendant  all  his  just  credits,  deductions  and  set-offs,  if  any, 
and  we  think  this  affidavit  does  show  the  amount  due  the 
plaintiff  from  the  defendant.  What  is  the  amount  stated  to 
be  due?  Why,  the  sum  of  money  named  upon  the  face  of  the 
note,  together  with  interest  thereon,  according  to  the  tenor  of 
the  note.  A  simple  calculation  would  have  shown  the  number 
of  dollars  that  was  due;  and  we  have  no  doubt,  under  the 
statute,  it  was  amply  sufficient. 

It  is  next  urged  that  the  affidavit  filed  with  the  plea  was  in 
compliance  with  the  requirements  of  the  statute,  and  should 
not  have  been  stricken  from  the  files.  It  is  true,  as  urged, 
that  the  affidavit  of  merits  need  not  be  in  the  language  of  the 
statute,  but  may  be  in  equivalent  language,  or  may  state  in 
substance  what  the  statute  requires.     Does  this  affidavit  use 
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equivalent  language,  or  state  in  substance  what  is  required 
by  the  statute?  Defendant  states  "that  he  believes  he  has  a 
good  defense  to  said  cause  upon  the  merits."  Now,  this  affi- 
davit is  a  substantial  compliance  with  requirements  of  the 
statute.  If  he  has,  as  he  states,  a  good  defense  to  the  cause 
upon  the  merits,  he  surely  states,  in  substance,  that  he  has  a 
full  defense  to  the  entire  action  or  suit.  The  lan^ua^e  em- 
ployed  will  bear  no  other  construction.  It  is  the  same  as  if 
he  had  stated  he  had  a  good  defense  to  the  whole  of  plaintiff's 
claim.  This  being  the  manifest  import  of  the  language,  it  is 
clearly  a  substantial  compliance  with  the  statute,  and  the  court 
erred  in  striking  the  plea  from  the  files  and  rendering  judg- 
ment in  favor  of  plaintiff. 

The  judgment  of  the  court  will  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


George  Chandler 


David  Dore. 

Pleading  —  declaration  oy  receiver  against  stockliolder  of  corporation. 
In  a  suit  by  a  receiver  of  a  corporation,  against  a  stockholder,  to  enforce 
his  liability  under  section  25  of  the  act  of  1872  relating  to  corporations,  the 
declaration  must  show  the  appointment  of  the  receiver  in  a  proceeding  to 
which  the  stockholder  was  a  party,  either  by  averments  or  by  the  decree 
copied  therein. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  G-eo.  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  George  Chandler, 
receiver  of  the  Lamar  Insurance  Company,  against  David 
Dore,  who  was  alleged  to  have  been  a  stockholder  in  the  insu- 
rance company.  The  court  below  sustained  a  general  demurrer 
to  the  declaration. 


276  Meeker  et  al.  v.  Chicago  Cast  Steel  Co.   [Sept.  T. 

Syllabus. 

: i 

Mr.  Robert  T.  McJSTeal,  for  the  appellant. 

Messrs.  Sweeney  &  Jackson,  for  the  appellee. 

Per  Curiam:  The  declaration  in  this  case  is  substantially 
the  same  as  that  in  Chandler  v.  Brown,  77  111.  333.  It  was 
there  held,  in  order  that  a  decree  should  conclude  a  stockholder 
by  a  proceeding  under  the  25th  section  of  the  act  of  1872  con- 
cerning corporations,  he  should  be  a  party  to  such  proceeding, 
and  that  it  was  incumbent  on  plaintiff  to  show  clearly  a  legal 
right  to  institute  a  suit,  by  appropriate  averments  of  his  appoint- 
ment under  a  decree  which  was  conclusive  upon  defendant.  It 
not  appearing,  from  the  decree  copied  in  the  declaration  nor 
by  any  distinct  averment,  defendant  was  a  party  to  the  pro- 
ceeding, the  declaration  for  that  reason  was  held  bad. 

An  elaborate  argument  on  the  correctness  of  that  construc- 
tion has  been  made  in  this  case,  and,  after  a  careful  consideration, 
we  see  no  reason  for  changing  the  views  there  expressed. 

Adhering,  as  we  do,  to  the  construction  there  adopted,  it  is 

conclusive  of  the  case  at  bar,  and  the  judgment  is  accordingly 

affirmed.  . 

Judgment  affirmed. 


Arthur  B.  Meeker  et  al. 

v. 
The  Chicago  Cast  Steel  Company. 

1.  Evidence— sufficiency  to  prove  values.  In  trover  for  the  conversion 
of  steel  ingots,  there  was  no  direct  proof  of  their  market  value  at  the  time 
of  the  conversion,  but  it  was  proved  that  steel  made  from  such  ingots  was 
worth  a  certain  sum  per  pound,  and  how  much  it  would  cost  to  convert  the 
ingots  into  merchantable  steel :  Held,  that  the  proof  furnished  sufficient 
data  to  enable  the  jury  to  approximate  the  value  of  the  ingots  by  taking  the 
cost  of  converting  them  into  steel  from  the  market  value  of  merchantable 
steel. 

2.  Private  corporation — corporate  existence,  how  tested.  The  regu- 
larity of  the  organization  of  a  corporation  can  not  be  questioned  in  a  collat- 
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eral  way.  If  franchises  not  granted  by  statute  have  been  usurped,  the 
inquiry  must  be  made  by  a  direct  proceeding  to  seize  the  franchises  to  the 
people,  and  dissolve  the  corporation. 

3.  Corporations — new  constitution  does  not  repeal  statute  relating  to 
private  corporations.  Section  1,  of  article  11  of  the  constitution  of  1870, 
was  not  designed  to  repeal  the  general  law  on  the  subject  of  private  corpo- 
rations in  force  prior  to  the  adoption  of  the  constitution,  and  all  corpora- 
tions framed  under  such  law  after  the  adoption  of  the  constitution,  are 
valid  and  effectual. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Frederic  Ullman,  for  the  appellants. 
Messrs.  Gardner  &  Schuyler,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  case,  in  the  circuit  court  of  Cook  county,  in  trover 
for  four  hundred  and  eleven  cast  steel  ingots,  brought  by  the 
Chicago  Cast  Steel  Company,  plaintiff,  and  against  Arthur  B. 
Meeker  and  William  L.  Brown,  defendants.  There  was  a  trial 
by  jury,  on  the  plea  of  not  guilty  and  of  nul  tiel  corporation , 
which  resulted  in  a  verdict  for  the  plaintiff,  and  the  damages 
assessed  at  thirty-two  hundred  dollars.  A  motion  for  a  new 
trial  was  denied,  and  judgment  rendered  on  the  verdict,  to 
reverse  which  the  defendants  appeal. 

Appellants  make,  as  their  principal  point,  the  absence  of 
legal  and  competent  evidence  to  sustain  the  verdict,  and  herein 
is  involved  the  ruling  of  the  court  in  admitting  evidence  of  the 
value  of  the  ingots.  Law  is  not  one  of  the  exact  sciences,  nor 
can  damages  sued  for  be  measured  by  mathematical  rule. 
Approximation  is  all  that  can  be  attained.  Here,  no  witness 
testified  to  the  market  value  of  steel  ingots  at  the  time  of  the 
alleged  conversion,  but  evidence  was  given  to  the  jury  from 
which  they  had  a  right  to  draw  their  own  inference  of  value. 
There  was  no  market  value  of  ingots  at  the  time  of  the  con- 
version of  these  in  controversy,  but  it  was  proved  that  steel 
made  from  these  ingots  was  worth  a  certain  sum  per  pound  in 
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market,  and  then  it  was  proved  how  much  it  would  cost  to 
convert  the  ingots  into  merchantable  steel.  Taking  this  cost 
from  the  market  price  of  merchantable  steel,  gives  a  fair 
approximation  of  the  value  of  the  ingots.  Data  were  fur- 
nished the  jury  from  which  they  would  be  able  to  determine 
the  value  of  the  ingots.  Their  determination  will  not  be  dis- 
turbed. 

The  point  argued  under  the  plea  of  nul  tiel  corporation ,  is 
not  much  pressed  by  appellants.  It  has  been  settled,  by 
repeated  decisions  of  this  court,  that  the  regularity  of  the 
organization  of  a  corporation  can  not  be  questioned  in  a  col- 
lateral way.  If  franchises  not  granted  by  statute  have  been 
usurped,  the  inquiry  must  be  made  by  a  direct  proceeding  to 
seize  the  franchises  to  the  people,  and  dissolve  the  corporation. 
Rice  v.  Rock  Island  and  Alton  R.  R.  Co.  21  111.  95 ;  Good- 
rich v.  Reynolds  et  al.  31  ib.  490.  We  are  of  opinion,  section 
1  of  article  11  of  the  constitution  of  1870,  did  not  repeal,  and 
was  not  designed  to  repeal,  the  general  law  on  the  subject  of 
private  incorporations  in  force  prior  to  the  adoption  of  the 
constitution,  and  all  incorporations  framed  under  such  law 
after  the  adoption  of  the  constitution,  are  valid  and  effectual. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. „ 


Hamilton  Jefferson 

v. 
Kobert  Alexander. 

Practice — continuance  for  want  of  copy  of  record  sued  on.  Where  suit 
is  brought  upon  the  record  of  a  judgment,  the  plaintiff  must  file  with  his 
declaration  a  transcript  of  the  record  ten  days  before  the  term  commences, 
or  the  defendant  will  be  entitled  to  a  continuance. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the  Hon. 
'N.  J.  Pillsbury,  Judge,  presiding. 
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Mr.  James  Fletcher,  for  the  appellant. 
Messrs.  Blades,  Kay  &  Evans,  for  the  appellee. 

Per  Curiam:  This  was  debt,  in  the  Iroquois  circuit  court, 
on  the  record  of  a  judgment  in  the  county  court  of  that  county, 
against  appellant,  for  the  sum  of  two  hundred  and  ninety-nine 
dollars  sixty  cents. 

The  only  point  we  have  considered  is,  was  this  record  such 
an  instrument  of  writing  as  to  require  a  copy  thereof  to  be 
filed  ten  days  before  the  first  day  of  the  term? 

In  our  practice,  we  have  no  recollection  of  an  action  being 
instituted  on  a  judgment  of  a  court  of  record,  without  filing 
with  the  declaration  a  transcript  of  the  judgment.  This  has 
ever  been  the  practice,  and,  without  such  transcript  duly  filed, 
the  defendant,  on  demanding  it,  would  be  entitled  to  a  con- 
tinuance. It  may  be  necessary  to  the  preparation  of  the 
defense  there  should  be  such  a  transcript  filed.  This  practice 
amounts  to  a  construction  that  a  transcript  of  judgment  is  an 
instrument  in  writing  required  to  be  filed  by  the  Practice  Act. 
There  having  been  none  filed,  appellant's  motion  to  continue 
the  cause  by  reason  thereof,  should  have  been  allowed.  It  was 
error  to  refuse  it,  and  for  this  error  the  judgment  is  reversed 
and  the  cause  remanded. 

J%idgment  reversed. 


COMMISSIONERS     OF    HIGHWAYS    OF    TOWN    OF    DAYTON 

V. 

Commissioners  of  Highways  of  Town  of  Kutland. 

1.  Dedication  of  a  bridge — acts  of  acceptance.  Where  a  bridge,  built, 
by  private  subscription,  across  a  river  dividing  two  towns,  is  donated 
to  the  public,  if  the  commissioners  of  highways  procure  the  levy  of  a  tax  to 
aid  in  rebuilding  it,  and  open  a  road  connecting  the  bridge  with  another 
road,  and  keep  the  same  in  repair,  and,  when  the  bridge  is  out  of  repair, 
nail  a  plank  across  the  end  of  it  to  prevent  travel  over  the  same,  and  save 
the  town  from  liability,  these  acts  will  afford  almost  conclusive  evidence  of 
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an  acceptance  of  the  dedication,  and  can  not  be  overcome  by  light  and 
trivial  circumstances. 

2.  Bridge — liability  of  towns  to  repair  bridge  on  division  line.  Where  a 
bridge  over  a  stream  dividing  two  towns  is  recognized  and  accepted  as  a 
public  bridge  by  the  proper  officers  of  each  town,  each  will  be  liable  to  one- 
half  of  the  expense  of  keeping  the  same  in  repair,  and  the  liability  may  be 
enforced  by  suit  at  law. 

3.  Evidence — effect  of  official  acts  can  not  be  obviated  by  proof  of  intent. 
Where  an  act  is  performed  by  an  officer,  in  the  course  of  his  official  duty, 
he  can  not  be  allowed  to  change  the  legal  consequences  resulting,  by  giving 
his  private  intentions.  Where  the  acts  of  commissioners  of  highways 
amount  to  an  acceptance  of  a  bridge  dedicated  to  the  public,  it  is  error  to 
permit  them  to  testify  as  to  their  intention  when  they  performed  the  acts. 

4.  Town — when  not  bound  by  acts  of  its  officers.  It  may  be  that,  if  officers 
of  a  town,  such  as  commissioners  of  highways,  are  procured  to  do  an  act 
by  fraud,  it  will  not  bind  the  town. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action,  by  the  commissioners  of  highways  of 
the  town  of  Dayton,  against  the  commissioners  of  highways 
of  the  town  of  Rutland,  under  section  21  of  the  Township 
Organization  Law  of  1861,  to  recover  one-half  of  the  expense 
of  repairing  a  bridge  over  Fox  river,  which  is  the  boundary 
between  the  two  towns,  both  being  organized  under  the  Town- 
ship Organization  Law. 

Under  an  act  of  the  legislature,  passed  in  1837,  a  State  road 
was  located  from  Ottawa  to  Naperville,  across  Fox  river,  and 
through  the  towns  of  Dayton  and  Rutland. 

In  1853,  a  free  bridge  was  built,  by  private  subscription, 
at  the  place  where  the  State  road  was  located  across  the  river, 
and  was  used  by  the  public  as  a  part  of  the  highway  until 
in  1857,  when  it  was  carried  away  by  the  ice.  Before  the 
erection  of  the  bridge,  the  travel  on  the  State  road  crossed  the 
river  at  a  ford  about  one-quarter  of  a  mile  above  the  site  of 
the  bridge,  but,  after  it  was  built,  fences  were  constructed,  a 
short  distance  above  the  bridge,  across  the  road,  and  also  above 
the  ford,  whereby  the  travel  was  thrown  upon  the  bridge,  and 
a  road  laid  out  by  the  commissioners  of  highways  of  the  town 
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of  Rutland.  The  bridge  was  rebuilt  in  1857,  at  the  same 
place,  with  funds  raised  by  taxes  levied  by  the  towns  of  Day- 
ton and  Rutland,  by  an  appropriation  made  by  the  board  of 
supervisors,  and  by  private  subscriptions. 

In  1868,  the  bridge  being  out  of  repair  and  unsafe,  one  of 
the  commissioners  of  highways  of  the  town  of  Rutland,  with 
the  approval  of  the  others,  nailed  a  plank  across  the  end  of  it 
in  their  town,  to  prevent  travel  over  it  and  injury  arising  from 
its  unsafe  condition. 

Afterwards,  in  July,  1868,  the  commissioners  of  highways 
of  the  town  of  Dayton  served  a  notice  on  the  commissioners 
of  the  town  of  Rutland  to  aid  in  repairing  the  bridge,  and 
that,  unless  they  did  so  in  twenty  days,  the  commissioners  ot 
Dayton  would  proceed  to  make  the  repairs  and  claim  of  the 
town  of  Rutland  their  due  proportion  of  the  expense.  The 
authorities  of  Rutland  having  failed  to  aid,  the  plaintiffs  made 
the  necessary  repairs,  and  brought  this  suit  to  recover  one- 
half  of  the  expense.  A  trial  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  defendants,  and  plaintiffs  ap- 
pealed. 

Mr.  D.  P.  Jones,  and  Mr.  L.  W.  Brewer,  for  the  appellants. 
Mr.  E.  F.  Bull,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

This  case  was  before  us  at  a  former  term  (see  60  111.  58), 
and  it  is  conceded  that  the  facts,  in  all  material  particulars, 
are  the  same  in  this  record  as  they  were  in  that  case.  The 
bridge  was,  at  first,  built  by  private  donations,  in  whole  or  in 
part,  and  the  questions  then,  as  now,  presented  we^e,  whether 
the  bridge  had  been  donated  to,  and  whether  it  had  been 
accepted  by,  the  public.  That  it  had  been  donated,  there 
can  be  no  doubt,  nor  is  that  seriously  controverted,  and  the 
evidence  of  acceptance  by  appellees  is  almost,  if  not  quite,  con- 
clusive. The  road  commissioners,  on  a  petition  of  a  ma- 
jority  of   the   voters   of   their    town,   recommended   to   the 
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board  of  supervisors  that  a  tax  be  levied  of  sixty  cents 
on  the  one  hundred  dollars  of  the  taxable  property  of 
their  town,  to  aid  in  rebuilding  the  former  bridge  at  this 
place.  The  road  commissioners  then  opened  a  road  from  the 
mouth  of-  that  bridge  to  intersect  with  the  State  road,  and 
beyond  and  through  the  town,  that  had  crossed  at  a  ford  about 
a  quarter  of  a  mile  distant  from  the  bridge.  They  also  worked 
and  kept  the  road  thus  opened  in  repair.  They  permitted  the 
old  road  to  be  obstructed,  so  as  to  compel  travel  to  pass  over 
the  bridge;  and  again,  when  that  bridge  got  out  of  repair,  one 
of  the  commissioners  nailed  a  plank  across  the  end  of  the 
bridge  in  Rutland,  so  as  to  prevent  travel  over  the  bridge,  to 
relieve  the  town  from  litigation  in  case  of  accident  resulting 
in  injury  to  persons  passing  over  it. 

We  said  in  the  opinion,  when  this  case  was  previously  before 
us,  that  these  acts  all  tended  to  prove  an  intention  to  accept, 
but,  even  if  what  was  there  said  was  correct,  we  did  not  say 
that  these  strong  and  convincing  facts  could  be  explained  by 
light  or  trivial  circumstances,  or  what  the  individuals  acting 
as  commissioners  may  have  had  in  their  minds.  We  left  this 
strong  and  convincing  proof  to  be  overcome  by  proof  as  strong, 
or  stronger,  than  that  offered  by  these  several  acts.  We,  per- 
haps, would  have  made  ourselves  better  understood  if  we  had 
omitted  the  language,  that  the  evidence  tended  to  prove  the- 
acceptance  of  the  dedication,  and  have  said,  that  the  facts 
proved  a  dedication,  and  that  it  was  usual  for  the  jury  to  find 
the  intent;  but,  even  under  what  was  said,  it  was  not  intended 
that  the  jury  should  disregard  the  evidence  that  was  before 
them.  In  this  case,  there  seems  to  be  absolutely  no  pretense 
for  saying  that  the  evidence  afforded  by  these  acts  has  been 
overcome. 

An  officer,  when  he  performs  an  act,  in  the  course  of  his 
official  duty,  can  not  be  heard  to  say  that  he  intended  to  do 
one  thing,  or  some  other.  The  law  attaches  consequences  to 
the  act,  without  reference  to  the  private  intention  of  the  offi- 
cer. He  has  no  power  to  explain  away  his  legal  acts,  or  their 
legal  effect.     To  do  so,  would  give  the  intention  of  the  officer, 
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effect,  rather  than  the  law.  When  the  case  was  before  us  pre- 
viously, we  held  that  the  commissioners  could  not  limit  the 
legal  effect  of  their  acts,  in  asking  the  levy  of  a  tax  on  their 
town,  by  a  protest  that  it  should  not  render  their  town  liable  to 
repair  the  bridge;  nor  could  we  anticipate,  on  another  trial,  that 
it  would  be  claimed  that  the  commissioners  could  testify  as  to 
their  secret,  unexpressed  protest  or  intention,  where  they  did 
other  acts  indicating  an  acceptance,  when  wTe  had  held  that 
they  could  not  avoid  the  legal  effect  of  another  act  of  accept- 
ance, by  a  written  protest  against  the  legal  effect  of  the  act,  in 
the  same  paper  evidencing  the  act,  and  a  part  of  the  res  gestae. 
It  was,  therefore,  error  to  permit  the  commissioners  to  testify 
as  to  their  intention  when  they  performed  these  acts.  As  well 
permit  an  officer  to  say  he  did  not  intend  the  legal  effect  of  a 
levy  on  property,  or  service  of  process,  or  other  official  act; 
and  so  far  as  appellees'  instructions  place  the  acceptance  on  the 
intention  of  the  commissioners,  they  are  wrong,  and  should 
not  have  been  given. 

It  may  be  possible  that,  if  it  could  be  shown  that  any  of 
these  acts  of  the  commissioners  were  procured  to  he  done  by 
fraud,  then  they  would  not  be  binding.  Hence,  wre  can  not 
say  they  are  absolutely  conclusive;  but  these  acts  are  strong 
evidence,  approaching  conclusive  proof,  and,  as  we  have  said, 
can  not  be  overcome  by  slight  and  unsatisfactory  evidence. 
Appellees  have  not  proved,  or  attempted  to  prove,  that  any  one 
of  these  acts  was  procured  or  induced  by  fraud,  much  less  all 
of  them,  nor  that  they  were  not  done  voluntarily,  in  view  of 
all  the  material  facts  in  the  case. 

To  permit  such  officers  to  go  on  and  perform  official  duties, 
in  the  usual  course,  and  then  to  be  heard  to  say  that  they  did 
not  intend  to  bind  themselves  or  their  town  by  such  acts, 
would  well  nigh  destroy  all  liability  of  such  bodies.  Suppose 
they  had  met  with  the  commissioners  of  the  town  of  Dayton, 
and  agreed  to  erect  the  bridge,  each  town  furnishing  its  share 
of  the  funds,  and  it  had  been  so  erected,  could  it  be  contended 
that  the  commissioners  of  either  town  could  be  heard  to  say 
that  they  did  not  intend  to  bind  their  town  for  repairs  that 
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should  subsequently  become  necessary?  The  same  reason  ap- 
plies with  full  force  where  these  officers  have  deliberately  done 
an  act  evincing  an  acceptance  of  a  dedication  of  a  bridge  from 
private  persons. 

The  evidence  clearly  proves  an  acceptance  in  this  case,  and 
the  finding  of  the  jury  is  so  palpably  against  the  weight  of 
evidence  that  the  court  should  have  set  the  verdict  aside. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey  did  not  participate  in  the  consideration 
of  this  case. 


Chaeles  W.  Weston  et  al. 


The  People  ex  rel.  Henry  B.  Miller,  Collector,  etc. 

1.  Taxes — collector's  affidavit  and  jurat  thereto.  On  application,  by 
the  collector,  for  judgment  against  delinquent  lands,  his  oath  "that  the 
foregoing  is  a  true  and  correct  list  of  the  delinquent  lands  and  lots  within 
the  county  of  C,  upon  which  I  have  been  unable  to  collect  the  taxes,  and 
special  assessments,  interest  and  printer's  fees  charged  thereon,  as  required 
by  law,  for  the  year  or  years  therein  set  forth;  that  said  taxes,  assessments" 
interest  and  printer's  fees  now  remain  due  and  unpaid  as  I  verily  believe," 
and  signed,  "Henry  B.  Miller,  county  treasurer,  and  ex-ofncio  county  col- 
lector of  Cook  county,  Illinois,"  and  the  following  jurat  thereto:  "Sub- 
scribed and  sworn  to  before  me,  this  3d  day  of  June,  A.  D.  1875,"  and 
signed  by  the  county  clerk,  were  held  to  be  in  substantial  compliance  with 
the  statute. 

2.  Fokmer  decision.  The  opinion  in  Hochlander  v.  Hochlander,  73 
111.  618,  as  to  the  collector's  oath  for  judgment  against  lands  for  taxes,  has 
been  since  modified. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  E.  M.  Wallace,  Judge,  presiding. 

This  was  an  application,  by  the  collector  of  Cook  county, 
for  judgment  against  certain   lands  and  lots  for  the  taxes, 
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special  assessments,  etc.,  due  thereon.     To  the  delinquent  list 
and  report  was  annexed  the  following  affidavit  and  jurat: 

"  State  of  Illinois,  ) 
County  of  Cook,      j 

"  I,  Henry  B.  Miller,  collector  of  the  county  of  Cook,  do 
solemnly  swear  that  the  foregoing1  is  a  true  and  correct  list  of 
the  delinquent  lands  and  lots  within  the  county  of  Cook,  upon 
which  I  have  been  unable  to  collect  the  taxes  and  special 
assessments,  interest  and  printer's  fees  charged  thereon,  as 
required  bylaw,  for  the  year  or  years  therein  set  forth;  that 
said  taxes,  assessments,  interest  and  printer's  fees  now  remain 
due  and  unpaid,  as  I  verily  believe. 

"  Henry  B.  Miller, 
"County  treasurer,  and  ex-officio  county  collector  of  Cook  county,  III. 

"  Subscribed  and  sworn  to  before  me,  this  3d  day  of  June, 
A.  D.  1875.  Herman  Lieb, 

"County  clerk." 

Various  objections  were  filed  against  the  rendition  of  judg- 
ment for  the  taxes,  etc.,  among  which  was,  that  the  certificate 
and  oaths  required  to  be  made  by  the  several  officers  for  the 
collection  of  taxes  and  assessments,  were  not  made  at  the  time 
and  in  the  manner  and  form  required  by  law. 

The  county  court  overruled  the  objections,  and  rendered 
judgment  as  prayed. 

Messrs.  Notes  &  White,  for  the  appellants. 

Mr.  John  M.  Eountree,  for  the  appellee. 

Per  Curiam:  There  is  no  force  to  the  objection  made  to 
the  judgment  in  this  case.  The  affidavit  of  the  collector,  and 
the  jurat  thereto,  are  in  substantial  compliance  with  the  statute 
in  that  regard. 

In  Hochlander  v.  Hochlander,  73  111.  618,  cited  by  appel- 
lant, it  did  not  appear  that  the  collector,  or  any  other  person, 
stated  on  oath  that  he  had  served  the  process.  It  is  not  said 
this  should  appear  in  the  jurat.     The  opinion  in  that  case  has 
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been  since  modified.  It  sufficiently  appears,  in  this  case,  the 
collector  did  take  the  required  oath,  and  in  the  form  prescribed 
by  sec.  190,  Eev.  Stat.  1874. 

The  judgment  is  affirmed,  with  five  per  cent  damages. 

Judgment  affirmed. 


August  L.  Turnan  et  al. 

v. 

Elizabeth  Temke,  Exrx.  etc. 

1.  Attorney  at  law — authority  to  collect  and  satisfy  judgment  revoked 
by  his  client's  death.  The  authority  of  an  attorney  at  law  to  collect  and  sat- 
isfy a  judgment  recovered  by  him,  is  revoked  by  the  death  of  his  client, 
and,  without  a  new  retainer  by  the  personal  representative,  the  attorney  will 
have  no  authority  to  intermeddle  -with  its  collection. 

2.  Judgment — satisfaction  by  one  unauthorized,  set  aside  on  motion.  If 
an  attorney  who  has  obtained  a  judgment,  collects  the  same  and  enters  sat- 
isfaction thereof  after  the  plaintiffs  death,  the  entry  will  be  set  aside  on 
motion  by  the  personal  representative  of  the  deceased  creditor,  although  it 
may  affect  a  purchaser  of  real  estate  from  the  judgment  debtor. 

Appeal  from  the  Circuit  Court  of  DuPage  county;  the 
Hon.  Hiram  PI.  Cody,  Judge,  presiding. 

This  was  a  motion,  by  Elizabeth  Temke,  executrix  of  the 
last  will  of  John  D.  Temke,  deceased,  to  set  aside  and  vacate 
the  satisfaction  of  a  judgment  rendered  in  the  circuit  court  of 
Du  Page  county,  in  favor  of  the  testator  and  against  August 
L.  Turnan  and  Diedrich  Struckman,  and  to  award  execution 
thereon,  on  the  ground  that  it  was  illegally  and  improperly 
entered  satisfied.     The  motion  was  allowed. 

Mr.  E.  J.  Hill,  for  the  appellants. 

Messrs.  Botsford  &  Barry,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

John  D.  Temke.  in  his  lifetime,  recovered  a  judgment  at 
law  against  August  L.  Turn  an  and  Diedrich  Strnckman.  One 
Edward  J.  Hill  conducted  the  suit,  and  his  name  appears  on 
the  record  as  attorney  for  plaintiff  in  the  cause.  No  part  of 
the  judgment  appears  to  have  been  collected  in  the  lifetime 
of  plaintiff.  After  his  death,  Elizabeth  Temke  qualified  as  his 
executrix  and  took  upon  herself  the  burden  of  the  administra- 
tion of  his  estate.  Notwithstanding  the  death  of  plaintiff,  of 
which  Hill  had  actual  notice,  and  without  any  authority  from 
the  executrix,  he  proceeded  to,  and  did  collect  of  defendants, 
the  full  amount  due  on  the  judgment,  and  having  caused  a 
copy  of  the  letters  testamentary  to  be  recorded,  he  entered 
satisfaction  of  the  judgment  upon  the  record  in  the  name  of 
the  executrix. 

Whatever  authority  Hill  may  have  had  to  collect  the  judg- 
ment, it  was  revoked  by  the  death  of  the  original  plaintiff". 
Unless  there  was  a  new  retainer  by  the  personal  representa- 
tive of  the  deceased  plaintiff,  he  had  no  more  authority  to  in- 
termeddle with  the  collection  of  the  judgment  than  a  mere 
stranger  would  have  had.  This  is  definitely  settled  by  the 
decision  of  this  court  in  Risley  v.  Fellows,  5  Gilm.  531. 
Precisely  the  same  question,  in  principle,  was  passed  upon  in 
Gleasori  v.  Dodd,  6  Met.  333,  where  it  was  ruled,  the  death  of 
the  constituent  was  a  revocation  of  the  authority  of  an  attor- 
ney to  commence  and  prosecute  a  suit,  and  without  a  new 
retainer  he  could  not  rightfully  appear  for  an  executor  or  ad- 
ministrator. But' were  there  no  authorities  in  point,  the  rule 
is  correct  on  principle.  The  party  who  had  employed  the 
attorney  is  dead,  and  he  can  no  longer  do  any  business  in  his 
name  or  stead,  and  interests  of  other  parties  having  arisen,  it 
is  their  privilege  to  select  their  own  counsel. 

But,  aside  from  this  view  of  the  law,  Hill's  authority  in  the 
premises,  whatever  it  may  have  been  in  the  first  instance,  was 
expressly  revoked,  and  thereafter  he  had  no  right  to  assume  to 
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rest  in  the  judgment,  and  therefore  had  authority  to  collect  it, 
is  not  established  by  any  satisfactory  evidence.  If  he  had  any 
claim  against  the  estate  he  ought  to  have  presented  it  in  the 
usual  way,  that  it  might  be  litigated,  and,  if  established,  he 
could  be  paid  with  other  creditors. 

No  equities  have  arisen  in  favor  of  defendants,  nor  were 
they  misled  in  any  manner  by  the  fact  Hill's  name  appeared 
on  the  record  as  attorney  for  the  original  plaintiff.  They  had 
notice  he  was  dead,  and  they  were  bound  to  know  the  law  re- 
quired that  payment  should  be  made  to  his  personal  represen- 
tative. More  than  that,  notice  was  given  to  one  or  both  of 
defendants,  that  Hill  had  no  authority  to  collect  anything  on 
the  judgment. 

It  is  suggested,  a  subsequent  purchaser  from  the  judgment 
debtor  has  acquired  property  upon  which  the  judgment  would 
be  a  lien,  in  case  the  satisfaction  should  now  be  set  aside.  The 
party  it  is  alleged  would  be  affected  was  no  party  to  the  record, 
and  the  executrix  was  under  no  obligation,  either  legal  or  moral, 
to  give  such  party  any  notice  of  any  steps  that  were  being 
taken.  In  fact,  it  w;ould  have  been  impracticable  to  do  so,  for 
want  of  knowledge  of  such  interest.  The  executrix  did  all 
she  reasonably  could  to  protect  parties,  by  an  express  revoca- 
tion of  the  authority  the  attorney  was  supposed  to  have  had, 
and  by  giving  notice  to  all  parties  directly  interested,  as  ap- 
peared of  record.  Paying  the  money  to  Hill  was  paying  it  to 
one  wholly  unauthorized  to  receive  it,  and  was  the  folly  of  the 
party  to  be  affected.  Counsel  can  relieve  himself  from  all 
concern  as  to  the  results  that  will  flow  from  setting  aside  the 
satisfaction  of  the  judgment,  by  paying  over  the  money  col- 
lected, acknowledged  to  be  in  his  hands,  to  the  executrix,  who 
will  at  once  enter  a  proper  satisfaction.  Defendants  had  no 
right,  whatever,  whether  notified  or  not,  to  the  contrary,  to 
pay  the  amount  of  the  judgment  to  Hill,  who,  so  far  as  they 
were  concerned,  was  a  mere  stranger,  and  his  satisfaction  en- 
tered upon  the  record  was  a  nullity. 

Decisions  cited  in  support  of  the  conduct  of  the  attorney 
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were  not  rendered  in  analogous  cases,  and,  therefore,  illustrate 
no  phase  of  the  case  in  hand. 

The  remedy  for  the  error  complained  of,  was  upon  motion 
in  the  court  where  the  judgment  was  of  record,  and  the  power 
was  properly  exercised. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Hugh  H,  Schweitzee  et  al. 


Frederick  Bcettcher* 

Arrest — warrant  for  violation  of  ordinance.  Where  the  charter  of  a 
town  provides,  that  "  in  all  prosecutions  for  the  violation  of  any  ordinances, 
by-laws,  police  or  other  regulations,  the  first  process  shall  be  a  summons, 
unless  oath  or  affirmation  be  made  for  a  warrant,  as  in  other  cases,"  a  war- 
rant may  be  issued  for  the  arrest  of  a  party  upon  complaint,  under  oath  or 
affirmation,  of  the  violation  of  an  ordinance. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  S.  M.  Davis,  for  the  appellants. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Per  Curiam:  This  was  a  suit  in  trespass  for  an  assault  and 
battery  and  false  imprisonment,  brought  by  the  appellee, 
Boettcher,  against  the  appellants,  Schweitzer,  Ingalls,  Gray," 
Powell,  Goodman,  Austin,  Spencer  Kimball,  and  Julius  Kim- 
ball, wherein  there  was  a  recovery  of  a  verdict  and  judgment 
against  all  the  appellants  for  $2000. 

The  trespass  complained  of  consisted  in  the  arrest  and  im- 
prisonment of  appellee  under  a  warrant  issued  against  him  by 
Ingalls,  police  magistrate  of  the  town  of  Jefferson,  in  Cook 
county,  for  a  violation  of  an  ordinance  of  the  town  of  Jefferson 
prohibiting  the  depositing  of  night  soil  or  other  offensive 
19— 84th  III. 
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matter  on  any  premises  in  said  town.  The  warrant  was  issued 
upon  the  written  complaint  of  Gray,  the  president  of  the  board 
of  trustees  of  the  town.  Schweitzer  was  the  captain  of  the 
police  force  of  the  town.  Goodman  was  sergeant  of  police. 
Austin;  the  two  Kimballs  and  Powell,  at  the  time  the  arrest 
was  made,  went  with  Schweitzer  as  a  posse,  at  his  request,  for 
the  purpose  of  arresting  some  night  scavengers,  who  were  in 
the  habit  of  hauling  out  from  the  city  of  Chicago,  in  the#  night 
time,  and  depositing  on  appellee's  premises,  the  contents  of 
their  wagons. 

Appellee  was  arrested  on  Saturday  night,  May  25,  1872, 
and  placed  in  the  town  jail  of  JefTerson  about  2  o'clock  Sunday 
morning.  On  Monday  morning,  following,  he  was  brought 
before  the  police  magistrate,  Ingalls,  for  trial,  and  at  his  own 
request  the  trial  was  postponed  until  the  Wednesday  following, 
and  appellee,  by  the  order  of  Ingalls,  was  remanded  to  the  jail. 
On  Wednesday  morning  his  case  was  tried;  he  was  fined  $50, 
and  refusing  to  pay  the  fine,  he  was  again,  by  the  order  of 
Ingalls,  committed  to  the  jail,  where  he  remained  until  Thurs- 
day, when  he  was  brought  out  on  writ  of  habeas  cordis,  and 
on  Friday,  May  31,  1872,  was  released. 

It  .is  insisted  by  the  appellants,  that  the  court  below  erred 
in  giving  this  instruction  to  the  jury,  for  appellee: 

"  The  jury  are  instructed,  as  matter  of  law,  that  the  laws 
and  ordinances  of  the  town  of  JefTerson,  introduced  in  evidence 
in  this  case,  did  not  authorize  the  arrest  and  imprisonment  of 
any  one  for  having  or  receiving  night  soil  on  his  premises  in 
the  town  of  Jefferson;  and  if  the  jury  believe,  from  the  evi- 
dence in  this  case,  that  the  defendants  arrested  and  imprisoned 
the  plaintiff  for  receiving  night  soil  in  the  town  of  JefTerson, 
then  such  arrest  and  imprisonment  was  not  authorized  by  and 
was  contrary  to  law,  and  the  jury  should  find  the  defendants 
guilty." 

The  ordinance  in  question,  and  the  only  one  introduced  in 
evidence,  provides  merely  that  any  person,  on  conviction  there- 
under, shall  be  fined  in  a  sum  not  less  than  $25  nor  more  than 
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$100. '  The  special  act  under  which  the  town  of  Jefferson  was 
incorporated,  (Private  Laws  1869,  vol.  3,  p.  804,  sec.  9,)  pro- 
vides, that  "  in  all  prosecutions  for  the  violation  of  any  ordi- 
nances, by-laws,  police  or  other  regulations,  the  first  process 
shall  be  a  summons,  unless  oath  or  affirmation  be  made  for  a 
warrant,  as  in  other  cases."  It  is  contended,  on  the  part  of 
appellants,  that  this  section  of  the  town  charter  authorized  the 
issuing  of  the  warrant.  The  section,  in  this  respect,  may, 
perhaps,  be  said  to  be  somewhat  vague  in  meaning,  but  we  are 
of  the  opinion  that  its  fair  construction  is,  to  authorize  the 
issue  of  a  warrant  upon  the  making  of  the  oath  or  affirmation 
therein  named.  Complaint,  under  oath,  was  made  of  the  vio- 
lation of  the  ordinance,  and  asking  that  the  defendant  might 
be  arrested  and  fined. 

Hence,  the  giving  of  the  instruction  was  erroneous,  and  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Sheldon,  dissenting:  Although  the  sec- 
tion quoted  from  the  special  act  incorporating  the  town  of  Jef- 
ferson does  afford  some  ground  of  implication,  that  upon  oath  or 
affirmation  being  made  for  a  warrant,  one  may  issue,  there  is 
no  express  authority  thereby  given  for  the  issue  of  a  warrant 
to  arrest.  As  a  fine  only,  and  no  imprisonment,  is  the  pun- 
ishment prescribed  for  a  violation  of  the  ordinance,  and  there 
is  no  provision  made  by  the  ordinance,  or  otherwise,  for  im- 
prisonment until  the  fine  imposed  shall  be  paid,  no  proper 
purpose  is  perceived  for  the  making  of  an  arrest  on  a  warrant, 
and  having  the  body  of  the  defendant  before  the  magistrate; 
and  in  such  existing  circumstances,  I  can  not  think  that,  under 
a  proper  interpretation  of  the  section  referred  to,  it  gives  the 
authority  to  issue  a  warrant  for  arrest. 
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The  Town  of  Eagle 

v. 
Henry  A.  Kohn  et  al. 

1.  Municipal  subscription  and  bonus — conditional  subscription. 
Under  the  act  of  April  16,  1869,  authorizing  municipal  subscriptions  to 
railroads,  upon  conditions,  and  providing  such  bonds  or  subscription  "  shall 
not  be  valid  and  binding  until  such  conditions  precedent  shall  have  been 
complied  with,"  it  is  not  essential  to  the  validity  of  the  subscription,  or 
bonds  issued  thereunder,  that  the  conditions  annexed  shall  have  first  been 
performed.     If  performed  afterwards  the  bonds  will  be  valid. 

2.  Same — commercial  quality  of  coupons.  Municipal  bonds  issued  in 
aid  of  railroads  are  to  be  treated  as  commercial  paper,  and  the  coupons 
attached  thereto  are  negotiable  by  deliveiy  only,  without  indorsement. 
Being  of  such  character,  unless  the  statute  declares  otherwise,  a  bona  fide 
holder  of  such  paper  will  be  protected,  and  is  not  required  to  take  notice 
of  the  conditions  upon  which  they  were  issued,  or  the  resolutions  upon  the 
records  of  the  railway  company. 

3.  Same — not  valid  until  conditions  complied  with.  Municipal  bonds 
issued  upon  a  subscription  to  a  railway  company,  with  conditions  annexed, 
upon  which  the  bonds  were  to  be  issued  under  the  act  of  April  16,  1869, 
are  not  valid  and  binding,  even  in  the  hands  of  an  innocent  holder,  for 
value,  where  the  conditions  named  have  not  been  complied  with. 

4.  Negotiable  paper — when  void  in  hands  of  innocent  purchaser.  Where 
a  statute  expressly  declares  that  negotiable  securities,  given  under  certain 
circumstances,  shall  be  void,  the  court  will  hold  them  void,  even  in  the, 
hands  of  a  bona  fide  indorsee  without  notice. 

5.  Same — illegality  of  consideration  as  against  bona  fide  holder.  But, 
unless  it  has  been  so  expressly  declared  by  the  legislature,  illegality  of  con- 
sideration will  be  no  defense  in  an  action  upon  negotiable  paper,  by  a  bona 
fide  holder  without  notice,  unless  he  obtained  the  note  or  bill  after  its  matu- 
rity. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Mr.  T.  Lyle  Dickey,*  and  Mr.  Samuel  Kicholson,  for  the 
appellant. 

Mr.  Charles  Blanchard,  for  the  appellees. 

*  This  cause  was  originally  submitted  at  a  term  prior  to  that  when  Mr. 
Justice  Dickey  came  upon  the  Bench. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  suit  brought  by  the  appellees,  Henry  A.  Kohn 
and  others,  against  the  appellant,  the  town  of  Eagle,  to  re- 
cover upon  six  interest  warrants,  which  were  or  had  been 
attached  to  certain  bonds  issued  by  the  supervisor  and  town 
clerk  of  said  town,  to  the  Plymouth,  Kankakee  and  Pacific 
Pailroad  Company,  on  the  first  day  of  December,  1870. 

The  court  below  sustained  a  demurrer  to  the  defendant's 
plea  to  the  declaration,  and  this  is  assigned  for  error. 

The  substantial  facts  set  out  by  the  plea  are,  that  on  the  sec- 
ond day  of  November,  1869,  the  legal  voters  of  the  town  of  Eagle 
voted  to  subscribe  $25,000  to  the  capital  stock  of  the  Kankakee 
and  Illinois  River  Railroad  Company.  On  the  21st  day  of 
October,  1870,  the  said  Kankakee  and  Illinois  Piver  Pailroad 
Company  became  consolidated  with  the  Plymouth,  Kankakee 
and  Pacific  Pailroad  Company. 

Section  seven  of  an  act  passed  by  the  General  Assembly  of 
the  State  on  the  16th  day  of  April,  1869,  (Laws  1869,  p.  319,) 
contains  the  provision,  that  "  any  county,  township,  city  or 
town  shall  have  the  right,  upon  making  any  subscription  or 
donation  to  any  railroad  company,  to  prescribe  the  conditions 
upon  which  such  bonds,  subscriptions  or  donations  shall  be 
made,  and  such  bonds,  subscriptions  or  donations  shall  not  be 
valid  and  binding  until  such  conditions  precedent  shall  have 
been  complied  with." 

The  conditions  of  the  vote  for  the  subscription  for  which 
these  bonds  issued,  were,  that  they  should  be  subject  to  the 
following  conditions: 

1st.  That  said  railroad  shall  be  so  constructed  as  to  pass 
through  said  town  of  Eagle,  making  Streator  a  point,  in  a 
north-westerly  direction. 

2d.  Said  company  shall  locate  and  maintain  a  depot  in 
said  town. 

3d.  That  said  bonds  shall  be  delivered  to  said  railroad  com- 
pany in  sums  of  $2000  for  every  mile  of  road  graded,  as  the 
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work  progresses,  and  $1000  for  every  mile  of  ties  laid;  the 
balance  when  the  road-bed  is  ready  for  the  iron. 

4th.  Provided,  nevertheless,  that  the  subscriptions  to  said 
capital  stock  shall  be  void  and  of  no  effect,  unless  the  agree- 
ment by  said  railroad  company,  for  said  iron  and  rolling  stock, 
with  responsible  parties,  shall  be  made  on  or  before  one  year 
from  the  date  of  voting  by  said  town  of  Eagle — one  year  from 
November  2,  1869. 

The  board  of  directors  of  the  said  Kankakee  and  Illinois 
River  Railroad  Company,  on  the  25th  day  of  May,  1869,  (in 
pursuance  of  the  sixth  section  of  their  charter.)  adopted  and 
spread  upon  their  records  a  resolution,  that  ;i  the  various  town- 
ship bonds  which  may  be  voted  on  the  line  of  the  Kankakee 
and  Illinois  River  Railroad,  in  aid  of  its  construction,  should 
only  issue  in  exchange  for  the  stock  of  said  company,  when  a 
well  assured  contract  for  the  iron  shall  have  been  secured  by 
the  directors  of  said  railroad  company,  based  upon  the  com- 
pletion of  the  road-bed  through  said  town." 

The  plea  negatives  the  compliance  with  any  one  of  the 
above  named  conditions,  except  that  the  third  one  is  nega- 
tived in  this  mode  only:  "and  that  the  ties  for  said  railroad 
were  never  laid  for  any  one  mile  of  said  railroad  within  said 
town;  and'that  the  road-bed  of  said  railroad  was  never  ready 
for  the  iron  or  any  part  thereof;"  and  the  plea  avers  that  no" 
part  of  the  line  of  said  railroad  was  ever  built  or  constructed. 

We  do  not  think  it  is  to  be  regarded  that  the  conditions 
named  were  prerequisite  to  the  making  of  the  subscription 
and  issuing  of  the  bonds,  and  that  they  were  to  be  complied 
with  before  the  subscription  could  be  made  or  the  bonds  issued ; 
but  only  that  the  subscription  and  the  bonds  were  to  be  sub- 
ject to  the  conditions. 

There  would,  then,  be  no  want  of  power  to  make  the  sub- 
scription and  issue  the  bonds.  As  between  the  town  and  the 
railroad  company,  non-compliance  with  the  conditions  would 
be  a  good  defense  against  the  railroad  company. 

But,  irrespectively  of  the  above  cited  provision  of  section 
seven,  of  the  act  of  April  16,  1869,  we  consider  that  it  would 
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be  otherwise  as  against  innocent  holders  for  value,  as  are  these 
appellees. 

It  is  the  well  settled  doctrine,  that  bonds  of  this  character 
are  to  be  treated  as  commercial  paper;  and  this  court  has  held 
the  coupons  attached  to  them  to  be  negotiable  bj  delivery 
only,  without  indorsement.  Johnson  v.  County  of  Stark,  24 
111.  75.  And,  aside  from  the  provision  of  the  statute,  wre  do 
not  consider  that  bona  fide  holders  for  value  would  be  required 
to  take  notice  of  such  conditions,  or  the  resolution  upon  the 
records  of  the  railroad  company,  but  they  would  enjoy  the 
protection  of  bona  fide  holders  of  negotiable  paper;  and  want 
of  compliance  with  such  conditions,  or  resolution,  would  not 
constitute  any  defense  as  against  them. 

The  question,  then,  we  conceive,  depends  upon  the  above 
provision  of  the  statute  of  April  16,  1869,  giving  the  right  to 
prescribe  the  conditions  upon  which  such  bonds  or  subscrip- 
tions should  be  made,  and  declaring  that  such  bonds  or  subscrip- 
tions, "  shall  not  be  valid  and  binding  until  such  conditions 
precedent  shall  have  been  complied  with," — what  scope  is  to 
be  given  thereto — whether  it  is  to  be  confined  in  its  operation 
to  the  railroad  company  to  which  the  bonds  shall  issue,  or  ex- 
tend to  innocent  holders  for  value.  The  words  of  the  statute, 
by  their  natural  force,  apply  to  bonds  under  all  circumstances, 
in  whosesoever  hands  they  may  be.  Courts  are  wront  to  allow 
to  such  peremptory  language  of  a  statute  full  force  and  effect, 
and  where  a  statute  expressly  declares  that  negotiable  securi- 
ties, given  under  certain  circumstances,  shall  be  void,  to  hold 
them  void,  even  in  the  hands  of  a  bona,  fide  indorsee.  Thus, 
upon  the  English  statutes  of  Anne,  declaring  that  promissory 
notes  and  bills  of  exchange  given  for  an  usurious  consideration, 
or  for  a  gaming  consideration,  should  be  void,  the  English  courts 
put  the  construction  that  the  securities  wTere  void  in  the  hands 
of  a  bona  fide  indorsee  without  notice.  And  so  this  court  has 
held,  under  our  statute,  in  respect  to  a  bill  of  exchange  given 
for  a  gaming  consideration.  Chajpin  et  al.  v.  Dake,  56  111. 
296.       ' 
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And  the  doctrine  is  laid  down  generally,  that  in  those  cases 
in  which  the  legislature  has  declared  that  the  illegality  of  the 
contract  shall  make  the  security,  whether  bill  or  note,  void, 
the  defendant  may  insist  on  such  illegality,  though  the  plain- 
tiff took  the  bill  or  note  bona  fide,  and  gave  a  valuable  con- 
sideration for  it.  Chit,  on  Bills,  115,  and  cases  cited  in  note. 
But,  unless  it  has  been  so  expressly  declared  by  the  legislature, 
illegality  of  consideration  will  be  no  defense  in  an  action  at 
the  suit  of  a  bona  fide  holder,  without  notice  of  the  illegality, 
unless  he  obtained  the  bill  or  note  after  it  became  due. 
Id.  116. 

True,  there  is  nothing  of  illegality  in  the  bonds  in  question, 
nor  does  the  statute  declare  them  void.  But  illegality  is  not 
the  circumstance  which  avoids  negotiable  securities  in  the 
hands  of  a  bona  fide  holder,  as  it  is  seen  that  illegality  of  con- 
sideration, in  the  absence  of  express  declaration  by  the  legis- 
lature that  the  securities  shall  be  void,  will  be  no  defense 
against  a  bona  fide  holder,  without  notice  of  the  illegality.  It 
is  by  force  of  the  peremptory  words  of  the  statute  declaring 
them  void,  that  they  are  held  to  be  void  in  the  hands  of  an 
innocent  indorsee  without  notice.  The  words  of  the  statute 
in  question,  though  not  that  the  bonds  shall  be  void,  are,  that 
they  shall  not  be  valid  and  binding,  until  the  conditions  are 
complied  with.  They  are  equally  imperative  to  the  degree 
named,  as  language  declaring  securities  void.  The  bonds  are 
not  declared  to  be,  to  their  whole  extent,  not  valid  and  bind- 
ing, but  are  declared  to  be  to  a  certain  extent,  not  valid  and 
binding;  that  is,  until  the  conditions  are  complied  with. 

To  give  full  force  and  effect  to  the  peremptory  words  of  the 
statute,  and  from  analogy  to  the  principles  and  decisions  which 
have  been  adverted  to,  we  think  the  proper  construction  here 
is,  to  hold  that  by  virtue  of  the  express  declaration  of  the 
statute,  the  bonds  in  question  are  not  vaKd  and  binding  until 
the  conditions  named  shall  have  been  complied  with,  even  in 
the  hands  of  innocent  holders  without  notice.  Holding  thus, 
the  demurrer  to  the  plea  should  have  been  overruled  instead 
of  being  sustained. 
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The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Judgment  reversed. 

Mr.  Justice  Scott  dissenting. 

Mr.  Justice  Dickey,  having  been  of  counsel  in  this  contro- 
versy, did  not  participate  in  its  consideration. 


James  H.  Roseman  et  al. 


Henry  L.  Miller. 

1.  Judicial  sale — sale  en  masse — adjournment.  Although  two  separate 
and  wholly  independent  tracts  of  land  may  have  been  offered  for  sale,  under 
execution,  separately,  if  the  amount  bid  for  them,  when  offered  together,  is 
merely  nominal,  the  officer  should  adjourn  the  sale,  and  re-advertise. 

2.  Same — inadequacy  of  price.  In  case  of  gross  inadequacy  between  the 
value  of  land  sold  under  execution  and  the  sum  bid,  the  court  will  seize 
upon  any  circumstance  of  unfairness  towards  the  debtor,  to  afford  him 
relief. 

3.  Same — when  set  aside.  Where  two  disconnected  tracts  of  land,  worth 
several  thousand  dollars,  were  sold  on  execution,  en  masse,  for  $10,  and  the 
debtor  was  informed  by  the  sheriff  that  the  sale  was  informal,  and  that  the 
purchaser  had  paid  nothing,  and  agreed  to  cancel  the  sale  upon  full  pay- 
ment, which  was  made,  but  the  sheriff  afterwards  conveyed  the  land  to  the 
purchaser,  the  return  on  the  execution  not  showing  a  sale,  it  was  held,  that 
the  sale  was  properly  set  aside. 

4.  Same — under  execution  without  a  seal,  void.  If  land  is  sold  under 
execution  without  the  seal  of  the  court  thereto,  the  sale  will  be  a  nullity, 
and  no  redemption  will  be  required. 

5.  Purchaser — who  is  a  bona  fide  one.  Although  one  may  purchase 
land  without  notice  of  the  equities  of  others,  yet,  if  he  takes  the  deed  as  a 
volunteer,  or  has  not  paid  the  purchase  money,  he  is  not  an  innocent  pur- 
chaser for  value,  and  can  not  be  protected.  As  against  a  third  parly  claim- 
ing an  equitable  right,  he  must  prove  that  he  paid  the  purchase  money,  and 
this  independently  of  the  recitals  in  his  deed. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 
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Mr.  Charles  W.  Needham,  for  the  appellants. 

Mr.  S.  "W*.  Harris,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  present  appeal  is  prosecuted  to  reverse  a  decree  of  the 
court  below  allowing  the  complainant  to  redeem  from  a  sheriff's 
sale,  and  setting  aside  certain  deeds  and  enjoining  the  prose- 
cution of  a  suit  in  ejectment. 

The  only  question  made  is,  whether  the  evidence  in  the 
record  is  sufficient  to  sustain  the  decree. 

At  the  June  term,  1869,  of  the  Superior  Court  of  Chicago, 
one  Lake  obtained  a  judgment  against  the  complainant  for 
$1735.45,  and  costs  of  suit.  Execution  was  thereupon  issued 
to  the  sheriff  of  Grundy  county,  and  by  him  levied  upon  the 
east  half  of  the  south-east  quarter,  and  the  east  half  of  the 
south-west  quarter,  of  section  16,  township  33,  range  7,  in 
that  county.  On  the  19th  day  of  February,  1870,  the  lands 
were  struck  off  and  sold  by  the  sheriff,  en  masse,  to  the  defend- 
ant Roseman,  for  $10,  and,  there  being  no  redemption  from  the 
sale,  the  sheriff  executed  and  delivered  to  him  a  deed  therefor, 
on  the  2lth  day  of  May,  1871.  On  the  26th  day  of  October, 
1871,  Koseman  conveyed,  by  quitclaim  deed,  an  equal  undi- 
vided half  of  the  land  to  the  defendant  Beach. 

The  two  tracts  of  land,  as  is  apparent  by  reference  to  the 
description,  do  not  adjoin  each  other,  there  being  another  80- 
acre  tract  between  them.  The  evidence  shows  that  there  is  a 
house,  barn,  orchard,  etc.,  on  each  tract,  and  they  constitute 
two  wholly  separate  and  independent  farms.  They  were  worth, 
in  the  aggregate,  at  the  time  of  the  sale,  a  sum  varying,  in  the 
opinions  of  different  witnesses,  from  $6000  to  something  over 
$8000;  but  they  were  incumbered  by  a  mortgage,  the  balance 
on  which  was  $18S9.86. 

The  policy  of  selling  en  masse,  as  was  here  done,  separate 
and  wholly  independent  tracts  of  land,  neither  of  which  has 
any  apparent  tendency  to  augment  the  value  of  the  other, 
when  taken  together,  is  liable  to  produce  great  injustice;  and,- 
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notwithstanding  they  in  ay  have  been  previously  offered  sepa- 
rately without  obtaining  bidders,  where  the  amount  bid  for 
them  en  masse  is  merely  nominal,  the  officer  should,  ordinarily, 
postpone  the  sale  and  re-advertise.  Ten  dollars,  when  com- 
pared with  the  value  of  the  property  to  be  sold,  even  after 
making  due  allowance  for  the  depreciation  in  value  in  conse- 
quence of  the  mortgage  lien,  wTas  purely  a  nominal  bid,  and 
no  one  making  it  could  reasonably  anticipate  that  he  was,  there- 
fore, to  become  the  owner  of  the  property.  In  cases  of  such 
gross  inadequacy  between  the  value  of  the  property  and  the 
amount  bid,  as  was  observed  in  Samilto7i  v.  Quimhy  et  al. 
46  111.  96,  the  court  will  seize  upon  any  circumstances  of 
unfairness  towards  the  debtor,  to  afford  him  relief.  ■ 

The  defendant  Beach,  in  our  opinion,  has  shown  no  equity 
in  his  favor  which  places  his  title  upon  a  better  footing  than 
that  of  the  defendant  Roseman.  Although  he  may  have  been 
a  purchaser  without  notice,  yet,  if  he  took  the  deed  as  a  vol- 
unteer, or  has  not  paid  the  purchase  money,  he  is  not  an  inno- 
cent purchaser  for  value,  and  can  not  be  protected.  It  was 
incumbent  on  him  to  prove  that  he  was  a  purchaser  for  value, 
and  had  paid  the  purchase  money,  and  this,  too,  independently 
of  the  recitals  in  the  deed;  and  not  having  done  so,  there  is 
no  presumption  to  aid  him.  Brown  v.  Welch,  18  111.  343; 
Hamilton  v.  Quimby,  supra. 

The  case  made  by  the  evidence  for  the  complainant  is,  that 
he  was  induced  to  believe,  and  did  believe,  that  the  sale  to 
Roseman  was  not  consummated,  and  would  be  canceled  on  his 
paying  the  amount  due  on  the  judgment.  This  is,  in  sub- 
stance, the  evidence  of  his  father,  who  was  acting  as  his  agent 
in  the  matter.  Subsequent  to  the  sale,  this  witness  says  he 
paid  the  sheriff  on  the  judgment  $444,  and,  in  conversation 
with  the  sheriff,  he  was  informed  that  Roseman  had  paid 
nothing  on  his  purchase;  that  the  sale  amounted  to  nothing, 
and  that  he  would  cancel  it  upon  full  payment  of  the  execution. 
He  is  contradicted,  in  some  respects,  by  the  evidence  of  the 
sheriff,  but  wTe  think  he  is  borne  out  by  other  circumstances. 
If  he  had  not  supposed  the  sale  informal  and  of  no  validity, 
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why  not,  out  of  the  $444,  appropriate  enough  to  redeem  from 
it?  This  would  have  been  most  natural.  The  judgment  was 
bearing  but  six  per  cent  interest,  but  if  there  wras  a  sale,  the 
amount  of  the  bid  was  bearing  ten  per  cent.  Nothing  could 
be  gained  by  leaving  this  amount  to  stand,  and  appropriating 
all  the  payments  on  the  balance  of  the  judgment.  He  says 
he  had  paid  the  sheriff  his  costs  accrued  prior  to  the  sale,  and 
the  sheriff  also  received  $14  out  of  this  payment  of  $444,  on 
account  of  his  costs.  The  sheriff,  neither  in  this  nor  in  sub- 
sequent accounting  on  the  receipt  of  money  on  the  judgment, 
before  the  execution  of  the  deed  toRoseman,  took  any  account 
of  the  bid  of  Roseman;  and,  although  he  gave  Roseman  a 
certificate  of  purchase,  it  does  not  appear  that  any  return  of 
the  sale  was  indorsed  on  the  execution  or  venditioni  expo?ias; 
for  this  witness  swears  that  he  had  the  clerk  of  the  court 
whence  they  were  issued,  to  examine,  and  he  reported  no 
return  could  be  found.  Although  complainant  has  fully  paid 
the  amount  of  the  judgment  on  which  the  sale  wTas  made,  he 
has  never  received  any  credit  on  account  of  Roseman's  pur- 
chase. The  witness  is  positive  that  he  paid  the  sheriff,  in  all, 
$49, "for  costs,  which  the  sheriff  assured  him  covered  the  costs 
of  advertising,  sale  of  property,  and  return  of  execution.  If 
the  sale  was  bonajlde,  and  the  money  paid  at  the  time,  it  was 
the  duty  of  the  sheriff  to  have  rendered  an  account  of  it.  His 
return  should  have  shown  the  fact;  and  that  no  return  is  intro- 
duced to  support  him,  we  regard  as  greatly  weakening  his 
evidence. 

Roseman  wTas  a  constable,  and,  prior  to  the  sale,  had  acted 
as  bailiff  to  the  court,  and,  in  one  instance,  as  deputy  sheriff, 
and  shortly  subsequent  to  the  sale,  he  was  regularly  appointed 
as  the  deputy  of  the  sheriff.  His  association  with  the  sheriff 
was  such  as  to  tend  very  strongly  to  show  that,  if  he  did  not 
actually  occupy,  at  the  time  of  the  sale,  a  position  which, 
under  the  law,  rendered  him  ineligible  to  purchase  at  all,  he 
must  have  known  of  the  conduct  of  the  sheriff  in  this  matter, 
and,  knowing,  he  is  affected  by  it. 
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When  Roseman  bid,  we  can  not  regard,  from  the  mere  nom- 
inal amount  of  his  bid,  that  he  was  in  good  faith  expecting 
and  intending  to  become  the  purchaser  of  the  land.  Before 
he  took  a  deed,  he  was  requested  to  call  at  complainant's 
office,  at  a  subsequent  day,  for  his  money.  He  did  not  then 
notify  the  complainant  that  he  claimed  the  property,  but,  by 
his  silence,  gave  him  to  believe  he  would  accept  the  money. 
There  is,  moreover,  some  evidence  tending  to  show  that  his 
motives  were  rather  to  avail  of  an  unconscionable  advantage 
to  extort  money,  than  to  insist  upon  a  dona  fide  legal  right, 
in  obtainino:  the  deed. 

In  what  we  have  said,  we  have  followed  the  view  supported 
by  the  evidence  of  the  complainant,  because,  after  mature 
consideration  of  all  the  evidence,  we  are  unable  to  say  the 
court  below  erred  in  accepting  that  view;  and  we  have  not 
deemed  it  advisable  to  lengthen  our  opinion  by  quoting  the 
evidence  in  full. 

Our  conclusion  is,  the  decree  below  works  no  injustice.  It 
gives  to  Koseman  all  to  which  he  is,  in  good  conscience, 
entitled;  and  it  does  not  appear  that  Beach  has  been  deprived 
thereby  of  money  he  has  paid  in  good  faith. 

The  copy  of  the  execution  in  the  record  is  without  a  seal. 
On  this  ground  alone,  the  sale  might  have  been  declared  a 
nullity,  and  no  redemption  been  necessary.  But  we  have 
chosen  to  place  our  affirmance  upon  other  grounds,  thinking 
the  omission  of  the  seal  may  have  been  through  carelessness 
of  the  copying  clerk,  and  not  because  there  was  none  in  fact. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Aaron  Hoig  et  al. 

v. 
Joel  S.  Theap  et  al. 

Bill  of  review — when  decree  is  reversed.  Where  leave  is  refused  to  file 
a  bill  of  review,  and  it  appears  that  the  decree  sought  to  be  reviewed  has 
been  reversed  by  this  court,  this  court  will  not  discuss  the  merits  of  the 
petition,  but  will  affirm  the  order  below. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Porter  &  Mosher,  for  the  plaintiffs  in  error. 

Messrs.  Stewart  &  Phelps,  for  the  defendants  in  error. 

Per  Curiam:  This  is  a  writ  of  error,  prosecuted  from  the 
decision  of  the  circuit  court  of  Warren  county,  refusing  leave 
to  the  complainants  to  file  a  bill  of  review. 

The  petition  for  leave  to  file  the  bill  was  based  upon  the 
two  grounds,  that  the  death  of  one  of  the  complainants  in  the 
original  bill  had  been  suggested  on  the  record  by  mistake,  and  a 
substitution  made  of  his  supposed  legal  representative,  when 
such  complainant  was  and  yet  is  alive;  and  that  there  had  been 
newly  discovered  evidence.  We  find,  upon  examination  of  -the 
petition,  that  the  court  below  properly  exercised  its  discretion 
in  refusing  leave  to  file  the  bill  of  review.  As  the  same  decree 
sought  to  be  reviewed  has  been  reversed  at  the  present  term 
on  appeal,  the  filing  or  not -of  the  bill  of  review  is  no  longer  a 
practical  question,  and,  without  discussing  the  petition,  we 
affirm  the  order  of  the  court  below  refusing  leave  to  file  the 
bill. 


Order  affirmed. 
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The  People  ex  rel.  E.  Follett  Bull 
v. 

The  Board  of  Supervisors  of  La  Salle  County. 

1.  Mandamus — to  compel  county  hoard  to  build  jail.  If  a  county  board 
should  fail  and  refuse  to  provide  any  kind  of  a  jail  in  which  to  confine 
prisoners,  and  it  is  made  clearly  to  appear  that  the  finances  of  the  county 
are  such  as  to  justify  the  construction  of  one,  the  duty  enjoined  on  the 
board  by  statute  may  be  enforced  by  mandamus,  but  the  court  can  not  inter- 
fere  with  the  discretion  vested  in  the  board  as  to  the  kind  of  a  jail  to  be 
provided. 

2.  County  board — discretionary  power  in  respect  to-  jails.  The  county 
boards,  under  the  statute,  have  the  sole  power  to  determine  the  size,  cost, 
and  quality  of  the  materials  of  which  county  jails  shall  be  constructed.  In 
this,  and  various  other  respects,  they  are  invested  with  a  discretion,  as  to 
which  the  courts  have  no  power  to  interfere. 

3.  Jails — county  board  is  made  judge  of  the  suitableness  and  quality. 
Where  a  board  of  supervisors  have  provided  a  county  jail,  the  court,  on  an 
application  for  a  mandamus,  can  not  inquire  into  the  fact  whether  it  is  suit- 
able or  in  suitable  repair,  but  this  is  a  question  for  the  board  to  decide. 

"Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  B.  F.  Lincoln,  and  Mr.  H.  T.  Gilbert,  for  the  plaintiff 
in  error. 

Mr.  G.  S.  Eldridge,  and  Mr.  Henry  Mayo,  for  the  defend- 
ant in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  in  the  name  of  the  People,  on  the  rela- 
tion of  E.  Follett  Bull,  for  a  mandamus  to  compel  the  board 
of  supervisors  of  La  Salle  county  to  erect  or  provide  a  suitable 
jail  for  the  county. 

The  petitioner,  after  averring  that  he  is  a  citizen,  legal  voter, 
property  holder  and  tax-payer  in  the  county,  alleges: 

"  That  the  place  now  used,  and  which,  since  about  the  year 
A.  D.  1843,  has  continually  been  used  as  the  county  jail  of 
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La  Salle  county,  is  situated  in  the  south  part  of  the  basement 
of  the  county  court  house  in  Ottawa,  in  said  county,  and  con- 
sists of  a  hall  about  forty-five  feet  long,  nine  feet  wide  and 
nine  feet  high.  The  only  means  of  admitting  light  and  air 
into  said  hall  are  two  small  windows  about  three  feet  wide  and 
four  feet  high — one  at  each  end  of  said  hall — about  two  feet 
of  the  top  of  said  windows  being  above  the  surface  of  the 
ground.  On  the  north  side,  and  opening  into  said  hall,  are  six 
small  cells,  about  five  feet  long  and  four  feet  wide,  used  for  the 
confinement  of  prisoners,  and  also  as  their  sleeping  apart- 
ments, and  to  which  sunlight  and  fresh  air  can  not  penetrate. 
The  air  of  the  jail  is,  at  times,  so  foul  as  to  almost  stifle  the 
breath  of  a  person  just  entering  it  from  the  fresh  air  outside, 
and  in  rainy  weather  the  water  from  the  outside  soaks  through 
the  walls  of  the  jail  and  keeps  the  floor  constantly  damp,  and 
by  reason  thereof  the  atmosphere  of  the  jail  is  foul,  damp  and 
poisonous,  and  injurious  to  the  health  of  persons  confined 
therein,  and,  although  every  possible  effort  is  made,  by  persons 
having  charge  of  the  jail,  to  keep  the  same  in  a  clean  and 
healthy  condition,  yet  persons  confined  therein  have  been  in- 
jured in  their  health  by  reason  of  the  unheal thfulness  thereof; 
that,  situated  as  it  now  is,  this  jail  can  not  be  so  kept  but  that 
persons  confined  therein  will  be  seriously  impaired  in  their 
health  by  reason  of  the  unheal  thfulness  of  the  jail;  that  there 
is  no  county  jail  in  said  county  other  than  this." 

It  also  appears  from  the  petition,  that  the  grand  juries  of 
the  county,  for  more  than  ten  years  past,  in  their  reports  on 
the  condition  of  the  jail,  condemned  it;  that  the  county  board 
has  long  known  of  the  unhealthy  condition  of  the  jail,  and 
the  action  of  the  grand  juries  in  regard  thereto;  that  minors, 
persons  charged  with  misdemeanors,  persons  charged  with  and 
convicted  of  felonies,  insane  persons,  and  all  classes  of  persons, 
except  females,  are  confined  in  this  room  or  hall  together,  in 
violation  of  section  11,  chapter  75,  Rev.  Stat.  1874;  that  this 
law  is  constantly  violated  by  the  board  and  keeper  of  the  jail; 
that  by  the  use  of  the  hall  as  a  jail  the  administration  of  the 
criminal  law  is  seriously  hindered  in  the  county. 
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It  further  appears,  that  La  Salle  county  is  large  and  wealthy, 
With  a  population  of  about  seventy  thousand  inhabitants,  with 
an  assessed  valuation  of  taxable  property,  for  the  year  1875, 
of  over  $31,000,000;  that  the  county  is  out  of  debt  and  en- 
gaged in  the  construction  of  no  public  works;  that  $60,000 
will  pay  the  annual  expenses,  and  that  $40,000  will  build  a 
suitable  jail ;  that  the  finances  of  the  county  have  been  for 
live  years,  and  still  are,  in  a  condition  to  justify  the  erection 
of  a  suitable  jail. 

To  the  petition  a  general  demurrer  was  filed,  which  the 
court  sustained;  the  petition  was  dismissed,  and  judgment  ren- 
dered against  the  petitioner  for  costs,  to  reverse  which  this 
writ  of  error  has  been  prosecuted. 

It  is  obvious,  from  the  allegations  of  the  relator's  petition, 
which  are  admitted,  by  the  demurrer,  to  be  true,  that  the  jail 
provided  by  the  board  of  supervisors  of  La  Salle  county  is  far 
inferior  to  the  wants  and  public  necessities  of  the  people  of 
the  county,  and  we  are  compelled  to  express  our  astonishment, 
when  the  wealth  and  resources  of  the  county  are  considered, 
that  the  board  should  persist  in  requiring  the  officers  of  the 
county  to  confine  those  who  are  so  unfortunate  as  to  be  charged 
or  convicted  of  crime,  in  a  prison  which  is  dangerous  to  the 
life  and  health  of  the  prisoners. 

In  a  report,  made  by  the  grand  jury  to  the  court,  in  regard 
to  the  jail,  which  is  made  a  part  of  relator's  petition,  we  find 
the  following: 

'•  The  air  in  the  jail  is  so  bad  as  to  almost  stifle  the  breath 
of  a  person  just  entering  it  from  the  fresh  outside  air;  that 
the  jail  is  so  unhealthy  that,  not  unfrequently,  robust,  healthy 
persons,  after  a  short  confinement  in  this  jail,  have  to  be  re- 
moved on  account  of  sickness  contracted  therein.  We  have 
tried  to  give  a  description  of  the  jail  as  it  appears  to  us,  but 
really  it  baffles  description,  and  we  unhesitatingly  say  that  the 
jail  is  wholly  unfit  to  confine  a  human  being  in  for  one  night, 
and  that  it  is  absolutely  inhuman  to  confine  any  person  in  this 
jail  for  any  length  of  time." 

Many  reports,  of  a  similar  character,  have  been  made  by 
20— 84tii  III. 
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different  grand  juries,  and  if  they  be  true,  the  jail  can  not  be 
regarded  otherwise  than  as  a  stigma  upon  the  reputation  of 
one  among  the  largest  and  most  wealthy  counties  in  the  State. 

But,  while  we  are  free  to  concede  that  the  necessities  of  the 
county  and  the  demands  of  the  public  would  seem  to  require 
the  erection  of  a  better  jail  in  La  Salle  county,  yet  the  ques- 
tion presented  by  this  record  is  not  what  the  court  might  con- 
ceive the  board  of  supervisors  ought  to  do,  but  the  real  point 
is,  whether  the  circuit  court  can  legally  require  the  perform- 
ance of  an  act,  by  mandamus,  the  exercise  of  which  has  been 
intrusted  by  the  legislature  to  the  board  of  supervisors. 

Section  26,  chapter  34,  Kev.  Stat,  of  1874,  p.  307,  declares, 
"  It  shall  be  the  duty  of  the  county  board  of  each  county  to 
erect  or  otherwise  provide,  when  necessary,  and  the  finances 
of  the  county  will  justify  it,  and  keep  in  repair,  a  suitable 
court  house,  jail  and  other  necessary  county  buildings,  and  to 
provide  proper  rooms  and  offices  for  the  accommodation  of  tlie 
several  courts  of  record  of  the  county,  and  for  the  county 
board,  county  clerk,  county  treasurer,  recorder,  sheriff,  and 
the  clerks  of  said  courts,  and  to  provide  suitable  furniture 
therefor.  But  in  counties  not  under  township  organization, 
no  appropriation  shall  be  made  for  the  erection  of  public 
buildings,  without  first  submitting  the  proposition  to  a  vote 
of  the  people  of  the  county." 

Had  the  county  board  failed  and  refused  to  provide  any 
kind  of  a  jail  in  which  to  confine  prisoners,  and  it  clearly  ap- 
peared that  the  finances  of  the  county  were  such  as  to  justify 
the  construction  of  a  jail,  we  are  inclined  to  the  opinion  that 
the  duty  enjoined  by  the  statute  might  be  enforced  by  man- 
damus; but  such  is  not  this  case. 

While  the  provision  of  the  statute  requiring  the  county 
board  to  furnish  a  jail  may  be  regarded  as  mandatory,  which, 
under  proper  circumstances,  the  board  may  be  compelled  to 
observe,  yet,  the  kind  of  a  jail  to  be  provided  must  necessarily 
be  left  to  the  discretion  of  the  board.  They  have  the  sole 
power  to  determine  the  size,  cost,  and  quality  of  the  material 
of  which  it  shall  be  constructed,  and  the  various  other  matters 
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in  relation  to  the  construction  of  the  same;  and,  so  far  as 
these  various  matters  of  discretion  are  concerned,  courts  have 
no  power  to  interfere.  The  board  is  responsible  to  the  people 
who  elected  them,  and  to  the  people  alone,  for  the  faithful 
discharge  of  the  duties  with  which  they  have  been  intrusted. 

Dillon, in  his  work  on  Municipal  Corporations,  says:  "Powers 
conferred  upon  municipal  corporations  are  of  two  general 
classes — the  one  mandatory,  the  other  discretionary.  Discre- 
tionary powers  are  not,  unless  in  extraordinary  and  exceptional 
instances  to  restrain  gross  abuse,  subject  to  judicial  control; 
but  duties  imperatively  enjoined,  may,  as  we  have  just  shown, 
be  enforced  by  mandamus.  The  general  rule  of  law  is  this: 
If  the  inferior  tribunal,  corporate  body  *  *  has  a  discre- 
tion, and  acts  and  exercises  it,  this  discretion  can  not  be  con- 
trolled by  mandamus;  but  if  the  inferior  tribunal  *  *  * 
refuse  to  act,  in  cases  where  the  law  requires  them  to  act,  and 
the  party  has  no  other  legal  remedy,  and  where,  in  justice, 
there  ought  to  be  one,  a  mandamus  will  lie  to  set  them  in 
motion,  to  compel  action;  and,  in  proper  cases,  the  court  will 
settle  the  legal  principles  which  should  govern,  but  without 
controlling  the  discretion  of  the  subordinate  jurisdiction." 

In  Hull  v.  The  Supervisors  of  the  County  of  Oneida,  19 
Johns.  259,  it  was  held:  Where  an  inferior  tribunal  has  a 
discretion,  and  proceeds  to  exercise  it,  the  court  has  no  juris- 
diction to  control  that  discretion  by  mandamus,  but  if  subor- 
dinate public  agents  refuse  to  act  or  entertain  the  question  for 
their  discretion,  the  court  may  enforce  obedience  to  the  law 
by  a  mandamus,  where  no  other  legal  remedy  exists.  The 
same  principle  was  announced  in  The  People  v.  The  Super- 
visors of  Albany,  12  Johns.  414.  See,  also,  The  People  v. 
Supervisors  of  Nevi  York,  5  Wend.  114;  Gourley  v.  Allen, 
5  Cowen,  644;  The  King  v.  The  Bristol  Dock  Co.  13  E.  C.  L. 
139. 

In  this  case  the  board  of  supervisors  have  provided  a  jail, 
which  has  been  in  use  in  the  county,  as  appears,  for  many 
years.  Now,  the  statute  makes  it  the  duty  of  the  board  to 
provide,  and  keep  in  repair,  a  suitable  court  house  and  jail. 
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The  complaint  here  is,  that  the  jail  is  not  suitable;  but  that 
is  not  a  question  for  the  courts;  it  is  the  province  of  the  board 
to  determine  whether  the  jail  is  suitable  or  not. 

If  the  court  had  power  to  interfere  in  this  case  because  the 
jail  was  not  properly  ventilated,  and  was  damp,  and  the  room 
was  too  small  and  endangered  the  lives  and  health  of  the  pris- 
oners, upon  the  same  principle,  if  a  county  should  construct  a 
jail  at  a  cost  of  $30,000,  and  some  tax-payer  of  the  county 
was  able  to  show  that  the  cells  were  too  small,  or  the  building 
insecure,  or  that  money  enough  had  not  been  expended  to 
make  the  building  as  elegant  as  the  wealth  of  the  county  de- 
manded, in  such  a  case  the  court  would  also  have  to  inter- 
fere. . 

Such  would,  however,  be  a  clear  perversion  of  the  statute. 
The  legislature  has  given  the  discretionary  power  to  the  board 
of  supervisors,  a  body  elected  from  each  township  in  the 
county,  by  the  people,' to  determine  the  character  and  quality 
of  the  county  buildings,  and  when  that  power  has  been  exer- 
cised by  the  board,  it  is  no  part  of  the  duty  of  the  courts  to 
interfere  by  mandamus.  City  of  Ottawa  v.  The  People,  48 
111.  233. 
>    The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


David  L.  Hough 
v. 
William  Haevey  et  al. 

1.  Appeal — from  county  to  circuit  court  —  right  of  dismissal  after  re- 
versal and  remandment  by  Supreme  Court.  Where  an  administrator  appeals 
to  the  circuit  court  from  an  order  or  judgment  of  the  county  court,  and, 
upon  the  trial  of  such  appeal,  the  circuit  court  adjudges  him  to  pay  a  cer- 
tain sum  to  the  appellees,  which  decree,  on  appeal  by  the  administrator,  is 
reversed  in  the  Supreme  Court,  on  the  sole  ground  that  the  administrator 
had  been  charged  with  a  greater  rate  of  interest  than  six  per  cent,  and  the 
cause  is  remanded  to  the  circuit  court,  with  directions  to  modify  the  decree 
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in  that  respect,  the  administrator  should  not,  when  the  cause  is  placed  upon 
the  docket  in  the  circuit  court,  be  permitted  to  dismiss  his  appeal  from  the 
judgment  of  the  county  court. 

2.  In  such  a  case,  if  the  decree  is  reversed  in  the  Supreme  Court,  and 
remanded  for  a  new  trial  in  the  circuit  court,  the  appellant  would  have  the 
right,  at  any  time  before  the  trial  was  ended,  to  dismiss  his  appeal  from  the 
judgment  of  the  county  court. 

3.  Former  adjudication — in  Supreme  Court.  Where  matters  involved 
in  an  appeal  to  this  court  have  been  decided,  the  matters  thus  decided  can 
not  be  drawn  in  question  again,  on  a  second  appeal  in  the  same  case. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Bushnell,  Bull  &  Gilman,  for  the  appellant. 

Mr.  Charles  Harvey,  and  Mr.  John  W.  Widmer,  for  the 

appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

On  an  appeal  from  the  county  court,  by  the  appellant  here, 
the  circuit  court  adjusted  the  account  of  appellant  as  an  exec- 
utor, and  adjudged  that  he  pay  a  given  amount  to  appellees, 
respectively.  From  that  judgment  of  the  circuit  court  he  ap- 
pealed to  this  court.  In  disposing  of  the  case  upon  that  ap- 
peal, this  court  held  that  courts  can  not  allow  interest  at  ten 
per  cent  where  there  has  been  no  specific  agreement  for  that 
amount,  and  that  the  executor  should  only  have  been  charged 
with  interest  at  the  rate  of  six  per  cent  per  annum,  with 
annual  rests,  or  compounded,  and  said:  uFor  this  error,  the 
decree  of  the  court  below  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  modify  the  decree  in  the  respect 
indicated"     Hough  v.  Harvey,  71  111.  72. 

When  the  suit  was  again  placed  on  the  docket  of  the  circuit 
court,  the  appellant  claimed  the  right,  in  the  circuit  court,  to 
dismiss  his  appeal  from  the  county  court,  and  moved  to 
dismiss  his  appeal.  The  circuit  court  refused  to  dismiss  this 
appeal,  but  modified  the  decree  by  a  new  computation  at  six 
per  cent  interest,  instead  of  ten     Appellant  again  brings  the 


310  Hough  v.  Harvey  et  al.  [Sept.  T. 


ODinion  of  the  Court. 


case  before  this  court,  and  assigns  for  error  the  refusal  of  the 
circuit  court  to  permit  him  to  dismiss  his  appeal. 

The  ruling  of  the  circuit  court  in  refusing  to  allow  this 
motion,  was  correct.  Had  the  cause  been  remanded  by  this 
court,  for  a  new  trial  in  the  circuit  court,  then,  undoubtedly, 
the  appellant  in  that  court  would  have  had  the  lawful  right  to 
dismiss  his  appeal  at  any  time  before  the  trial  had  ended.  In 
this  case,  however,  the  substance  of  the  decision  of  this  court 
was,  the  affirmance  of  the  findings  of  fact  in  the  circuit  court, 
upon  which  the  decree  was  founded.  The  cause  was  not 
remanded  for  a  new  trial,  but  "  with  directions  to  modify  the 
decree  in  the  respect  indicated;"  that  is,  to  modify  the  decree 
in  so  far  as  a  computation  of  interest  at  the  proper  rate 
would  change  the  amount.  Hence,  appellant  could  not  dis- 
miss his  appeal  at  will.  The  trial  originally  had,  fixed  the 
facts.  All  that  remained  for  the  circuit  court  was,  to  state 
the  account,  in  every  respect,  as  it  was  stated  in  the  original 
decree  in  the  circuit  court,  except  as  to  the  rate  and  mode  of 
computing  interest.  To  show  error  in  the  decree  now  under 
consideration,  it  is  incumbent  on  appellant  to  show  that  the 
circuit  court  has,  in  some  way,  failed  to  obey  the  mandate  of 
this  court.  This  he  does  not  attempt  to  do.  He  alleges  errors 
in  stating  the  account  in  this,  that  certain  credits  to  the  exec- 
utor are  not  introduced,  as  he  alleges,  at  the  proper  date  in- 
the  account.  He  does  not  attempt  to  show  that  this  is  a 
departure  from  the  mode  of  stating  the  account  in  the  former 
decree.  That  decree  was  reversed  for  error  of  rate  of  interest 
only.  All  other  matters  involved  in  the  controversy  became 
res  adjudicata.  The  circuit  court  having,  so  far  as  we  can  see 
from  this  record,  obeyed  the  mandate  of  this  court,  its  rulings 
can  not  be  brought  in  question  again.  If  appellant  suffered 
any  wrong  by  the  decision  of  this  court,  when  the  case  was 
before  it  at  a  former  term,  that  wrong  could  be  corrected  only 
on  application  for  a  rehearing.  Having  acquiesced  in  that 
decision,  the  matters  then  decided  can  not  be  drawn  in  ques- 
tion again  upon  this,  his  second  appeal. 

Judgment  affirmed. 
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Everett  A.    Clement 

v. 

Board  of  Trustees  of  State  Reform  School. 

1.  State  Reform  School — powers  of  the  trustees.  The  Board  of  Trustees 
of  the  State  Reform  School  are  a  corporation,  with  special  and  limited 
powers  and  duties,  and  have  no  power  to  make  a  contract  with  an  individ- 
ual for  the  use  of  the  services  of  the  inmates  of  that  institution. 

2.  Quantum  meruit — questions  to  be  tried  in  suit.  The  question  to  be 
tried  for  a  recovery  upon  a  quantum  meruit,  is  simply  whether,  in  view  of 
all  the  circumstances,  the  defendant  ought,  in  equity  and  good  conscience, 
to  pay  the  plaintiff  anything ;  and  in  determining  this  question,  all  the  sur- 
roundings and  circumstances  of  the  case  are  to  be  considered. 

3.  Measure  of  damages — on  quantum  meruit — void  contract.  "Where  a 
party,  at  great  expense,  provides  himself  with  tools  and  materials,  for  the 
purpose  of  carrying  on  a  continuous  business  for  five  years,  under  a  special 
contract  with  the  trustees  of  the  reform  school,  whereby  he  is  to  have  the 
labor  of  a  certain  number  of  the  inmates  of  such  school  for  five  years,  at  a 
certain  price  per  day,  and  it  appears  the  trustees  had  no  power  to  make 
such  contract,  in  a  suit  by  the  trustees  to  recover  upon  the  quantum  meruit 
for  one  year's  labor  of  the  inmates,  performed  under  the  contract,  it  would 
be  plainly  unjust  to  take  the  price  named  as  a  basis  upon  which  to  calculate 
the  value  of  the  labor  actually  performed. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 

Mr.  S.  S.  Lawrence,  Mr.  C.  C.  Strawn,  and  Mr.  James  K. 
Edsall,  Attorney  General,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  assumpsit,  by  appellees  against  appel- 
lant, for  the  services  of  the  inmates  of  the  State  Reform  School. 
The  services  were  rendered  between  April  1,  1873,  and  June 
26,  1874. 

The  services  were  rendered  under  a  special  contract,  made 
March  25,  1873,  between  the  parties,  by  the  terms  of  which 
appellant  was  to  have  the  use  of  the  services  of  fifty  of  the 
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inmates  for  five  years  from  April  1,  1873,  in  the  manufacture 
of  boots  and  shoes.  The  boys  were  to  be  selected  by  appellant. 
They  were  to  work  for  appellant  seven  hours  per  day,  and  ap- 
pellees were  to  provide  rooms  for  the  work,  and  keep  them 
warm,  and  necessary  store  rooms,  and  subsist  the  inmates,  and 
enforce  discipline.  For  the  first  thirty  days'  labor  of  each 
inmate,  appellant  was  to  pay  nothing,  and  for  each  day's  labor 
after  thirty  days'  experience,  appellant  was  to  pay  appellees  at 
the  rate  of  twenty-five  cents  per  day.  Part  of  the  services 
were  paid  for  at  this  rate. 

The  declaration  had  a  special  count  upon  this  contract,  and 
the  common  counts.  The  issues  were  tried  by  the  court,  a 
jury  being  waived,  and  found  for  appellees,  and  judgment 
rendered  against  appellant  for  $1778.10. 

It  is  plain  that  the  special  contract  was  void.  The  appellees 
were  a  corporation,  with  special  and  limited  powers  and  duties, 
and  no  power  was  conferred  upon  them  to  make  this  contract. 
It  is  insisted,  however,  by  appellees,  that,  in  the  absence  of 
any  contract,  a  recovery  was  proper  upon  a  quantum  meruit. 
After  a  careful  examination  of  the  proofs,  however,  we  do  not 
find  evidence  sufficient  to  support  the  finding  of  the  court  upon 
a  quantum  meruit.  It  is  suggested  that  the  price  named  in 
the  special  contract  may  be  taken  as  a  basis.  This  wouid 
plainly  be  unjust.  Appellant,  at  the  request  of  appellees, 
provided  himself,  at  great  expense,  wTith  tools  and  materials 
for  a  continuous  business  for  five  years,  and  incurred  expenses 
in  educating  the  inmates,  and  might  well  find  it  profitable,  upon 
such  terms,  to  pay  twenty-five  cents  per  day  for  the  services, 
and  yet  might  not  find  it  profitable  to  carry  on  the  business 
for  one  year,  and  have  the  labor  furnished  free  of  charge.  It 
is  plain  that  a  day's  labor  by  an  inmate  who  had  one  year's 
training  at  the  business,  might  be  wTorth  very  much  more  than 
a  day's  labor  by  the  same  inmate  when  he  had  but  thirty  days' 
experience. 

The  question  to  be  tried  for  a  recovery  upon  a  quantum 
meruit  is,  simply,  whether,  in  view  of  all  the  circumstances, 
the  appellant  ought,  in  equity  and  good  conscience,  to  pay 
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appellees  anything  more  than  has  been  paid  for  the  use  of  the 
labor  which  he  had,  and  if  so,  how  much.  In  determining 
this  question,  all  the  surroundings  are  to  be  considered;  the 
actual  profit  made  in  the  manufacture  of  the  goods;  the  rea- 
sonable expense  of  preparation,  in  view  of  the  inducements 
held  out,  and  the  loss  or  sacrifice,  if  any,  in  having  the  busi- 
ness suddenly  stopped,  with  a  stock  of  raw  materials  on  hand. 
The  evidence  seems  not?  to  have  been  addressed  to  this  ques- 
tion, and  does  not  furnish  a  satisfactory  answer  to  it. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  Hacker 

v. 

John  Baeton  et  al. 

1.  Chancery — icheri  parties  remitted  to  courts  of  law.  As  a  general 
rule,  it  is  better,  in  all  cases  of  doubtful  character,  presenting  a  conflict  of 
evidence,  that  the  parties  should  be  remitted  to  whatever  remedy  they  may 
have  at  law,  although  equity  might  entertain  jurisdiction. 

2.  Where  a  bill  was  filed  to  prevent  trespass  upon  land,  on  the  ground 
of  irreparable  injury,  and  the  question  of  complainant's  ownership  and 
possession,  as  also  the  question  of  a  dedication  of  the  land  to  the  public,  were 
left  doubtful,  from  the  evidence,  it  was  held  proper  to  dismiss  the  bill,  with- 
out prejudice,  so  that  the  controverted  questions  could  be  first  settled  at  law, 
after  which  either  party  might  invoke  a  court  of  chancery  to  prevent  vexa- 
tious litigation  in  regard  to  the  same  subject  matter. 

Writ  of  Error  to  the  Circuit  Court  of  Bureau  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Richard  M.  Skinner,  and  Mr.  George  W.  Stipp,  for 
the  plaintiff  in  error. 

Messrs.  Peters,  Ecexes  &  Kyle,  for  the  defendants  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

As  a  general  rule,  it  is  better,  in  all  cases  of  doubtful  char- 
acter, presenting  a  conflict  of  evidence,  parties  should  be 
remitted  to  whatever  remedy  they  may  have  at  law,  although 
equity  might  entertain  jurisdiction.  Wing  et  al.  v.  Slierrer, 
77  111.  200.  The  case  at  bar  is  eminently  one  of  that  charac- 
ter. Complainant  alleges,  in  his  bill,  he  is  owner  in  fee  simple 
of  a  strip  of  land  between  lots  20  and  21  of  surplus  land  of 
the  village  of  Providence  and  the  section  line  west;  that  he  is 
and  has  been  in  actual  possession  of  same;  that  defendants 
have  committed  trespasses  upon  it,  and  threaten  to  do  other 
injuries,  which  it  is  claimed  will  occasion  irreparable  mischief 
that  can  not  be  adequately  compensated  in  money. 

On  the  other  hand,  defendants  deny  complainant  is  owner 
of  the  land  where  he  alleges  trespasses  were  committed ;  that 
the  proprietors  of  the  village,  in  platting  their  lands,  reserved 
a  private  way  over  it  for  use  of  lot  owners,  and  that  it  has 
been  so  used  for  a  great  number  of  years,  until  complainant, 
of  his  own  wrong,  inclosed  it  with  his  adjoining  lots,  when 
defendants,  as  they  had  lawful  right  to  do,  removed  the  ob- 
structions. 

The  evidence  in  this  record  is  as  conflicting  and  antagonistic 
as  are  the  opposing  interests  of  parties  litigant.  Without 
intending  to  say  anything  that  might  in  the  slightest  degree 
affect  the  rights  of  either  party  in  any  action  at  law,  we  may 
say,  both  propositions  asserted  and  denied  in  the  respective 
pleadings,  viz:  ownership  of  the  land,  and  the  fact  of  dedica- 
tion to  public  uses,  are  so  much  involved  in  doubt  they  ought 
to  be  made  subjects  of  investigation  in  appropriate  actions  at 
law.  Especially,  in  regard  to  the  alleged  fact  of  dedication  of 
land  to  public  uses,  there  is  irreconcilable  conflict  in  the  testi- 
mony. That  of  one  party  must  be  rejected,  and  that  is  always 
a  matter  of  great  delicacy  with  the  court  trying  causes  as  a 
chancellor.  When  the  questions  indicated,  upon  which  the 
whole  controversy  depends,  have  been  settled  in  a  court  of 
law,  either  party  might  appropriately  invoke  the  aid  of  a  court 
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of  chancery  to   prevent  vexatious  litigation  in  regard  to  the 
same  subject  matter. 

Proper  practice  would  have  been,  to  dismiss  complainant's 
bill,  without  prejudice,  that  he  might  not  be  embarrassed  in 
asserting  whatever  rights  he  may  have,  at  law.  With  that 
modification  made  in  this  court,  the  decree  will  be  affirmed. 

Decree  affirmed. 


Madison  Y.  Johnson 

v. 
John  H.  Von  Kettles. 

1.  County  court — power  to  imprison  for  contempt.  The  power  of  county- 
courts  to  imprison  is  a  special  statutory  power,  and  can  be  exercised  only 
in  the  cases  and  in  the  manner  specifically  prescribed  by  the  statute.  It  is 
not  general,  but  unusual  and  extraordinary. 

2.  Former  adjudication — decision  of  Supreme  Court.  Where  a  judg- 
ment is  reversed  and  the  cause  remanded,  and  the  cause  is  again  brought  to 
this  court,  the  appellant  can  not  again  urge  as  error  the  same  grounds  as 
before,  although  the  reversal  may  have  been  placed  on  other  grounds.  If 
dissatisfied  with  the  opinion,  he  should  have  presented  his  petition  for  its 
modification  in  apt  time. 

8.  Pleading — declaration  in  trespass — surplusage.  In  trespass  for  false 
imprisonment,  if  the  declaration  charges  that  the  imprisonment  was  "with- 
out any  reasonable  or  probable  cause  whatever,"  these  words  may  be  rejected 
as  surplusage,  and  need  not  be  proved.  It  is  otherwise  in  case  for  improp- 
erly putting  in  motion  regular  process  of  the  court. 

4.  Damages — special  must  be  claimed.  In  trespass  for  false  imprison- 
ment, under  color  of  process,  it  is  error  to  admit  in  evidence  the  condition 
of  the  jail  in  which  the  plaintiff  was  confined,  to  aggravate  the  damages, 
where  there  is  no  allegation  of  special  damages  in  the  declaration ;  but  if 
the  damages  assessed  are  conceded  not  to  be  excessive,  this  will  be  no  ground 
of  reversal. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  "William  Brown,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  John   H.  Yon  Kettler 
against  Madison  Y.  Johnson,  for  false  imprisonment,  under 
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color  of  process,  or  under  an  order  of  the  county  court,  which 
was  claimed  to  be  void.  The  cause  originated  in  Stephenson 
county,  and  wTas  taken  to  Winnebago  county  by  change  of 
venue.  A  trial  was  had,  resulting  in  a  verdict  and  judgment 
in 'favor  of  the  plaintiff  for  $300.     The  defendant  appeals. 

Mr.  M.  Y.  Johnson,  pro  se. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  JSTeff,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  is  the  third  time  this  case  has  been  before  this  court. 
The  first  time  it  was  reversed  because  of  error  in  overruling 
demurrers  to  the  pleas,  (  Von  Kettler  v.  Johnson,  57  111.  109,) 
and  the  last  time  it  was  reversed  because  of  the  admission  of 
improper  evidence,  and  the  excessive  damages  awarded  by  the 
verdict,  (Johnson  v.  Von  Kettler,  66  111.  63.) 

It  is  conceded  now,  by  appellant,  that  if  appellee  is  entitled 
to  recover  at  all,  the  amount  of  damages,  as  assessed  by  the 
jury,  is  not  excessive;  but  he  insists,  that,  under  the  evidence, 
appellee  has  no  cause  of  action.  Much  of  appellant's  argu- 
ment is  to  establish  that  the  county  court,  being,  in  all  matters 
relating  to  the  settlement  of  estates,  a  court  of  general,  superior 
jurisdiction,  had  jurisdiction  over  the  subject  matter,  and, 
having  properly  acquired  jurisdiction  over  the  appellee,  its 
judgment  and  process,  under  which  appellee  was  imprisoned, 
can  not  be  questioned  collaterally,  and  protect  all  persons  act- 
ing under  them. 

The  misapprehension,  as  we  conceive,  in  this  argument  is, 
in  assuming  that  county  courts  possess  a  general  power  to  en- 
force their  judgments,  orders,  etc.,  by  imprisonment,  as  inci- 
dent to  the  settling  of  estates,  whereas,  in  our  opinion,  their 
power  to  imprison  is  a  special,  statutory  power,  and  can  be 
exercised  only  in  the  cases  and  in  the  manner  specifically  pre- 
scribed by  the  statute.-  It  is  not  general,  but  unusual  and 
extraordinary,  and  even  in  the  case  of  superior  courts  the  rule 
is,  where  "  the  court  exercises  a  special,  statutory  and  extraor- 
dinary power,  it  stands  upon  the  same  ground,  and  is  governed 
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by  the  same  rules,  as  courts  of  limited  and  inferior  jurisdiction." 
Ilayioood  v.  Collins  et  al.  60  111.  333.  And  it  was,  therefore, 
held,  when  the  case  was  last  before  this  court,  that  the  impris- 
onment of  appellee  was  not  authorized  by  the  126th  section 
of  the  Statute  of  "Wills,  because  no  previous  order  had  been 
made  directing  him  to  pay  over  money,  and  that,  as  to  the 
order  made  directing  the  administratrix  to  pay  over  money,  it 
was  not  shown  that  such  demand  had  been  made  upon  her  for 
the  payment  of  the  money  subsequent  to  the  making  of  the 
order,  as  was  required  by  that  section. 

We  are  not  disposed,  at  this  time,  to  reverse  that  ruling  or 
re-argue  the  question.  The  point  was  then  before  the  court 
precisely  as  it  is  now,  and  although  the  case  was  reversed  on 
other  grounds,  it  was  necessary  to  consider,  and  the  court  did 
consider,  whether  in  the  ruling  of  the  court  below  in  that  re- 
spect, also,  there  was  error.  If  appellant  desired  to  re-argue 
it,  he  should  have  presented  his  petition  for  a  modification  of 
the  opinion  in  apt  time. .  Kingsbury  v.  Buckner  et  al.  70  111. 
517;  Reed  v.  West,  id.  479. 

But  it  is  argued,  that  it  does  not  appear,  from  the  present 
record,  that  appellee  was  proceeded  against  under  that  sec- 
tion of  the  statute.  If  not.  under  that  section,  then  under 
what  section  was  it?  He  attempts  to  justify,  and  in  order  to 
do  so  it  is  for  him  to  show.  We  are  aware  of  no  other  section 
under  which  the  imprisonment  can,  on  the  record  before  us, 
be  justified.  The  order  under  which  appellee  was  imprisoned 
shows  that  it  was  for  failing  to  pay  money  as  previously  or- 
dered by  the  court,  and  for  failing  to  show  any  reason  for  not 
complying  with  the  order;  and  the  affidavit  of  appellant  for 
the  writ  of  attachment,  and  the  order  for  the  writ,  all  show 
that  the  proceeding  was  against  the  administratrix,  with  whom 
the  name  of  appellee  was  coupled,  as  her  husband,  for  not 
complying  with  the  order  of  court  by  paying  the  amount  of  a 
judgment  in  favor  of  Julius  K.  Graves,  and  it  is  idle  to  say 
that  either  court  or  counsel  supposed  they  were  proceeding 
under  any  other  section  than  the  126th.     Other  sections,  it  is 
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true,  do  authorize  imprisonment,  but  not  for  the  cause  disclosed 
by  this  record. 

It  is  insisted,  the  evidence  does  not  show  that  appellant  was 
so  connected  with  the  issuing  of  the  writ  as  to  render  him  re- 
sponsible; that  he  did  not  ask  that  the  writ  upon  which  ap- 
pellee was  imprisoned  be  issued,  gave  no  directions  to  the 
sheriff,  but  simply  made  and  filed  an  affidavit  stating  the  facts 
as  they  existed.  We  can  not  coincide  in  this  conclusion,  from 
the  evidence  before  us.  The  circumstances  proved,  to  our 
minds,  establish,  with  reasonable  certainty,  that  the  writ  was 
issued  and  the  arrest  made  under  the  direction  of  appellant. 

The  objection  that  the  declaration  charges  that  the  imprison- 
ment was  "  without  any  reasonable  or  probable  cause  what- 
ever," and  that  the  court  refused  to  instruct  the  jury  that  it 
was  necessary  to  make  proof  of  this,  would  be  well  taken  were 
the  action  in  case  for  improperly  putting  in  motion  regular 
process  of  the  court;  but  the  action  is  for  trespass  for  im- 
prisoning, etc.,  without  legal  process,  and  the  gist  is  the 
unlawful,  direct  force,  and  the  words,  "without  any  reasonable 
or  probable  cause,"  were  surplusage.  The  citation  of  authori- 
ties can  not  be -necessary  on  a  distinction  so  well  established  as 
this  is  in  the  elementary  works. 

We  have  examined  with  care  the  instructions  given,  as  well 
as  those  refused,  and  are  satisfied  no  injustice  is  done  the  ap- 
pellant by  the  ruling  in  this  respect. 

The  court  erred  in  admitting  in  evidence,  in  aggravation  of 
damages,  the  condition  of  the  jail,  because  there  was  no  alle- 
gation of  special  damages  on  this  account  in  the  declaration. 
Miles  v.  Weston,  60  111.  364.  But,  since  it  is  conceded  the 
damages  are  not  more  than  the  jury  was  authorized  to  assess 
from  the  mere  fact  of  the  unlawful  imprisonment,  it  is  impos- 
sible to  say  appellant  has  been  prejudiced  thereby. 

Feeling  bound,  as  we  do,  by  our  previous  decision  in  this 
case,  we  can  not  say,  after  inspecting  the  entire  record,  any 
such  substantial  error  has  intervened  to  appellant's  prejudice 
as  requires  that  the  judgment  should  be  reversed.  It  will, 
therefore,  be  affirmed.  Judgment  affirmed. 
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Henry  L.  Gunnell  et  al. 

v. 

Richard  H.  Cockerill  et  al. 

1.  Deed — delivery.  No  particular  form  or  ceremony  is  necessary  to  con- 
stitute a  delivery  of  a  deed.  It  may  be  by  acts  without  words,  or  words 
without  acts,  or  by  both.  Anything  which  clearly  manifests  the  inten- 
tion of  the  grantor  and  the  person  to  whom  it  is  delivered,  that  the  deed 
shall  presently  become  operative  and  effectual,  that  the  grantor  loses  all 
control  over  it,  and  that,  by  it,  the  grantee  is  to  become  possessed  of  the 
estate,  is  a  sufficient  delivery. 

2.  -It  is  not  necessary  that  the  deed  be  delivered  to  the  grantee.  If  a 
deed  of  trust  be  delivered  to  a  third  person,  with  the  intent  to  secure  the 
creditors  therein  named,  this  will  constitute  a  sufficient  delivery.  In  such 
case,  the  previous  anxiety  of  the  grantor  to  secure  his  creditors  by  deed  of 
assignment,  and  his  subsequent  expressions  of  satisfaction  at  what  he  had 
done,  are  evidence  to  show  his  intention  to  make  the  instrument  effectual 
by  a  valid  delivery. 

3.  Purchaser  under  deed  of  trust  —  chargeable  with  notice  of  defects, 
etc.,  in  sale.  A  purchaser  under  a  deed  of  trust  containing  a  power  of  sale 
is  chargeable  with  notice  of  defects  and  irregularities  attending  the  sale, 
and  their  effect  can  not  be  evaded  by  him,  but  as  to  remote  and  subsequent 
purchasers  the  rule  is  different. 

4.  If  a  trustee's  deed,  made  in  execution  of  a  power  of  sale,  contains 
nothing  upon  its  face  to  show  that  the  sale  was  made  contrary  to  the  terms 

Pof  the  deed  of  trust,  then  a  subsequent  grantee,  without  actual  notice  of  any 
defects  in  the  trustee's  sale,  will  acquire  a  title  not  subject  to  be  set  aside  in 
equity. 

5.  But  such  subsequent  grantee,  to  be  protected,  on  bill  in  equity  to  set 
aside  the  sale  and  several  conveyances,  must  introduce  in  evidence  the 
trustee's  deed  and  the  deed  from  the  purchaser  to  himself. 

6.  Same — when  relief  may  be  had  against  purchaser  after  he  has  parted 
with  the  title.  "Where  a  bill  in  chancery  to  set  aside  a  trustee's  sale  and 
subsequent  conveyances,  does  not  pray  for  any  personal  decree  against  the 
trustee  or  the  immediate  purchaser  from  him,  no  decree  can  be  had  against 
such  purchaser  for  the  profits  made  by  him  on  the  purchase  and  sale  of 
the  premises  to  another,  although  he  may  not  be  an  innocent  purchaser. 

t  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Dickey*  &  Caulfield,  for  the  appellants. 

Messrs.  Hillis  &  Christian,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  exhibited  in  the  Superior  Court 
of  Cook  county,  by  Henry  L.  Gunoell  and  others,  heirs  at  law 

of  Joshua  C.  Gunnell,  deceased,  on  the  day  of  March, 

1870,  against  Richard  H.  Cockerill  and  others,  to  set  aside  a 
deed  of  trust  executed  by  Joshua  C.  Gunnell  to  Cockerill,  and 
also  to  cancel  and  set  aside  a  sale  of  certain  property  in  the 
city  of  Chicago,  made  by  Cockerill,  under  the  trust  deed,  to 
one  Lockhart  R.  Carswell,  and  subsequent  conveyances,  made 
by  Carswell,  to  John  D.  Hoovers  and  M.  W.  Lord,  or  their 
grantees. 

The  defendants  put  in  answers  to  the  bill,  to  which  replica- 
tion was  filed.  Proofs  were  taken,  and,  on  the  hearing,  a  decree 
was  rendered  dismissing  the  bill,  to  reverse  which  the  com- 
plainants have  prosecuted  this  appeal. 

Two  grounds  are  relied  upon  to  secure  a  reversal  of  the 
decree — 

First — That  the  deed  of  trust  made  by  Gunnell  to  Cockerill 
was  not  delivered. 

Second — If  the  deed  was  delivered,  the  property  was  not 
sold  in  the  manner  required  by  the  terms  of  the  trust  deed. 

The  deed  of  trust  bears  date  March  13, 1862.  Gi  ineil  and 
Cockerill  were,  at  the  time,  residents  of  Fairfax  cou  ty,  Vir- 
ginia, but,  owing  to  the  then  disturbed  condition  of  the  country 
in  which  they  resided,  growing  out  of  the  war,  they  started  to 
go  further  south.  When  they  reached  Fauquier  county,  they 
stopped  a  few  days  at  the  residence  of  a  Mr.  Hunter. 

At  this  time,  Gunnell  was  largely  indebted.  He  owed  not 
only  debts  of  his  own,  but  he  was  security  for  others;  and,  as 
he  was  desirous  of  securing  his  own  creditors  in  preference  to 

*This  case  was  originally  submitted,  and  decided,  at  a  term  prior  to  that 
when  Mr.  Justice  Dickey  came  upon  the  Bench. 
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those  to  whom  he  was  liable  as  security,  the  deed  of  trust  was 
then  prepared,  executed  and  acknowledged. 

After  the  deed  had  been  acknowledged,  the  question  arose 
in  regard  to  what  disposition  should  be  made  of  it,  in  order 
that  it  might  not  be  destroyed.  Gunnell,  the  grantor  in  the 
deed,  proposed  to  send  it  to  the  recorder's  office  for  record. 
Mr.  Moss,  who  was  clerk  and  recorder  of  Fairfax  county, 
advised  against  that  plan,  as  they  proposed  removing  the 
records  further  south  for  safety.  He  advised  Gunnell  that  it 
would  be  safer  to  leave  the  deed  with  Mrs.  Moss  than  to  place 
it  in  the  office.  Accordingly,  the  deed  was  placed  in  the  pos- 
session of  Mrs.  Moss  for  safety.  Prior  to  this  time,  Gunnell 
had  frequently  stated  that  he  was  involved,  and  that  it  was  his 
intention  to  make  a  deed  of  trust  in  order  to  protect  his  own 
creditors.  At  the  time  the  deed  was  executed,  he  was  very 
anxious  that  it  should  be  made,  and  was  not  willing  to  delay 
the  preparation  of  the  deed  or  its  execution.  It  also  appears 
that,  after  the  deed  had  been  executed,  Gunnel!  frequently 
expressed  himself  gratified  that  he  had  made  it. 

These  are  some  of  the  leading  facts  connected  with  the  exe- 
cution of  the  deed  of  trust;  but  it  is  urged  that  the  evidence 
is  not  sufficient  to  establish  the  fact  that  the  deed  was  deliv- 
ered. 

No  particular  form  or  ceremony  is  necessary  to  constitute  a 
delivery  of  a  deed.  It  may  be  by  acts  without  words,  or  by  words 
without  acts,  or  by  both.  Anything  which  clearly  manifests 
the  intention  of  the  grantor  and  the  person  to  whom  it  is 
delivered,  that  the  deed  shall  presently  become  operative  and 
effectual,  that  the  grantor  loses  all  control  over  it,  and  that,  by 
it,  the  grantee  is  to  become  possessed  of  the  estate,  constitutes 
a  sufficient  delivery.  The  very  essence  of  the  delivery  is,  the 
intention  of  the  party.     Bryan  v.  Wash,  2  Gilm.  557. 

It  was  not  necessary  that  the  deed  should  be  actually  deliv- 
ered to  the  grantee.  If  it  was  delivered  to  Mrs.  Moss,  for  and 
on  behalf  of  Cockerill,  for  the  benefit  of,  and  with  the  intent 
to  protect  and  secure,  the  creditors  therein  named,  that  would 
constitute  a  sufficient  delivery.  Gunnell,  as  appears  from  the 
21— 84th  III. 
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evidence,  was  familiar  with  the  steps  necessary  to  be  taken  in 
order  to  make  a  valid  deed  of  trust.  The  anxiety  manifested  until 
he  had  accomplished  his  repeatedly  expressed  intention,  his 
wish  to  preserve  the  deed  by  placing  it  upon  record,  and  the 
expression  of  satisfaction,  after  it  was  executed,  with  what  he 
had  done,  all  show  clearly  his  intention  to  make  the  instru- 
ment effectual  by  a  valid  delivery. 

From  a  careful  examination  of  all  the  evidence,  we  are  sat- 
isfied it  was  the  intention  of  Gunnell,  in  the  execution  of  the 
deed,  that  it  should  take  effect  from  the  time  it  was  placed  in 
the  possession  of  Mrs.  Moss,  and  we  entertain  no  doubt  in 
regard  to  the  sufficiency  of  the  evidence  to  establish  the  fact 
that  the  deed  was  delivered. 

The  question  in  regard  to  the  delivery  of  this  deed  was 
before  the  Supreme  Court  of  Appeals  of  the  State  of  Virginia, 
on  substantially  the  same  evidence  as  is  contained  in  this 
record,  and  it  was  held,  the  evidence  was  sufficient  to  estab- 
lish a  delivery  of  the  deed.  Hunt  et  al.  v.  Brent  et  al.  un- 
reported That  decision  is  sustained  by  the  authorities,  and 
meets  our  approval. 

It  is,  however,  urged  that,  even  if  the  deed  was  delivered 
and  became  valid,  the  court  erred  in  not  setting  aside  the  sale 
made  by  Cockerill  to  Carswell. 

It  appears,  from  the  evidence,  that  the  property  conveyed 
by  the  deed  of  trust  consisted,  in  part,  of  two  acres  of  land  in 
the  city  of  Chicago.  After  the  death  of  Gunnell,  which  oc- 
curred in  1864,  Cockerill  placed  the  deed  of  trust  upon  record 
in  Cook  county,  and,  on  the  8th  day  of  October,  1867,  he  sold 
and  conveyed  the  land  in  Chicago  to  Lockhart  R.  Carswell, 
for  $2000,  which,  at  the  time,  was  the  full  value  of  the  land. 
The  deed  of  trust  authorized  the  trustee  to  sell  on  demand  of 
one-fourth  of  the  creditors,  and  required  notice  to  be  given 
of  the  time,  place,  and  terms  of  sale.  The  Chicago  property 
was  advertised  for  sale,  but  Carswell  purchased  at  private  sale. 

It  also  appears,  from  the  proof,  that,  on  the  10th  day  of 
February,  1S69,  Carswell  sold  one-half  of  the  Chicago  prop- 
erty to  John  D.  Hoovers,  and  the  other  half  to  M.  W.  Lord. 
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Both  of  these  parties  had  the  title  to  the  premises  examined, 
before  they  purchased,  by  competent  and  reliable  attorneys, 
and  they  were  advised  the  title  was  good. 

On  the  hearing,  the  Superior  Court  decided  that  the  trust 
deed  was  delivered,  and  was  valid,  but  refused  to  determine 
the  question  in  regard  to  the  validity  of  the  conveyance  from 
the  trustee  toCarswell,or  in  regard  to  the  validity  of  the  title 
of  the  purchasers  from  Carswell,  and  entered  a  decree  dismiss- 
ing the  bill  without  prejudice  to  appellants,  in  so  far  as  they 
may  have  any  cause  of  complaint  on  account  of  anything  done 
under  the  deed  of  trust. 

The  decision  of  the  court  was  based  upon  the  ground,  as 
appears  from  the  decree,  that,  under  a  bill  alleging  that  the 
deed  was  void  for  want  of  delivery,  the  complainants  could 
not  inquire  into  the  validity  of  the  conveyances  made  under 
the  trust  deed  by  the  trustee. 

It  is  not  necessary  to  inquire  whether  the  reason  given  for 
the  decision  was  correct  or  incorrect.  It  is  only  necessary  to 
determine  whether  the  decree  dismissing  the  bill  was  proper 
under  the  evidence. 

It  will  be  observed  that  the  bill  did  not  pray  for  a  decree 
against  the  trustee  or  Carswell,  or  any  of  the  purchasers,  for 
the  proceeds  of  the  sale  of  the  premises,  or  any  portion  thereof, 
but  the  relief  prayed  for  in  the  bill  was,  that  the  deed  of  trust 
be  declared  void,  and  that  the  sale  of  the  property  to  Carswell, 
and  all  conveyances  growing  out  of  such  sale,  be  set  aside  and 
declared  of  no  effect. 

It  is,  therefore,  apparent  that  no  personal  decree  could  have 
been  rendered  against  Carswell  for  the  profits  he  made  in  the 
purchase  and  sale  of  the  premises,  although  he  may  not  have 
been  an  innocent  purchaser,  as  the  allegations  of  the  bill  were 
not  sufficient  to  authorize  a  decree  of  that  character. 

Appellants,  however,  complain  that  the  court  did  not,  after 
deciding  that  the  trust  deed  had  been  delivered,  proceed  and 

I  pass  upon  the  rights  of  the  purchasers,   Hoovers  and  Lord, 
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If,  however,  the  evidence  would  justify  a  decree  dismissing 
the  bill,  had  the  court  passed  upon  that  branch  of  the  case, 
then  appellants  are  in  no  position  to  complain,  as  the  decree 
which  was  rendered  was  more  favorable  to  them  than  it  would 
have  been,  had  the  court  proceeded  and  disposed  of  the  other 
point,  as  they  now  claim  it  was  the  duty  of  the  court  to  have 
done. 

Had  the  bill  been  filed  to  set  aside  the  sale  made  by  the 
trustee,  while  the  title  to  the  premises  remained  in  Carswell, 
the  relief  might  have  been  granted. 

A  purchaser  under  a  trust  deed  containing  a  power  of  sale, 
is  chargeable  with  notice  of  defects  and  irregularities,  attending 
the  sale,  and  their  effect  can  not  be  evaded  by  him. 

Carswell  was,  therefore,  bound  to  know  whether  proper  notice 
was  given  by  the  trustee  of  the  sale,  and  whether  the  sale  was 
made  at  a  time  and  in  the  manner  required  by  the  power  con- 
tained in  the  deed  of  trust,  but  as  to  remote  and  subsequent 
purchasers,  the  rule  is  different.  Hamilton  v.  Lubukee,  51  111. 
415;  Cassell  v.  Boss,  33  id.  244. 

The  fact  is  undisputed,  that  Hoovers  and  Lord,  when  they 
purchased,  had  no  actual  notice  of  any  defects  in  the  sale  through 
which  their  grantor,  Carswell,  acquired  title. 

If,  then,  the  deed  from  Cockerill,  the  trustee,  to  Carswell, 
contained  nothing  upon  its  face  to  show  that  the  sale  was 
made  contrary  to  the  terms  of  the  deed  of  trust,  then  there 
can  be  no  pretense  that  Hoovers  and  Lord  had  even  construct- 
ive notice  of  any  irregularities  in  the  sale. 

The  deed,  however,  from  the  trustee  to  Carswell  was  not 
introduced  in  evidence,  neither  were  the  deeds  from  Carswell 
to  Hoovers  and  Lord  put  in  evidence.  We  can  not,  therefore, 
determine  whether  the  purchasers  under  Carswell  are  entitled 
to  be  protected  as  innocent  purchasers  or  not. 

Had  the  deeds  been  put  in  evidence,  so  that  the  record  would 
have  shown  the  purchasers  under  Carswell  were  the  owners  of 
the  premises,  and  innocent  purchasers,  we  would  have  had  no 
hesitation  in  affirming  the  decree,  although  the  court  did  not 
pass  upon  that  branch  of  the  case. 
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When  this  case  was  first  before  us,  our  attention  was  not 
called  to  the  fact  that  the  deed  from  the  trustee  to  Carswell, 
and  the  deeds  from  Carswell  to  the  subsequent  purchasers,  were 
not  in  evidence.  The  question  mainly  relied  upon,  and  argued 
by  the  counsel  for  appellants,  was  in  regard  to  the  delivery  of 
the  deed. 

We  can  not,  therefore,  as  the  deeds  were  not  introduced  in 
evidence,  hold  that  the  decree  dismissing  the  bill  was  correct. 

The  decree,  so  far  as  it  found  the  deed  from  Gunnell  to 
Cockerill  was  delivered,  will  be  affirmed;  in  all  other  respects, 
it  will  be  reversed,  and  the  cause  will  be  remanded  for  another 
trial  consistent  with  this  opinion. 

The  costs  in  this  court  will  be  equally  divided  between 
appellants  and  appellees. 

Decree  reversed  in  part. 


Frederick  C.  Porter  et  al. 

v. 

Charles  Triola. 

1.  Practice — motion  for  continuance  arises  too  late  after  trial  is  begun. 
A  motion  for  a  continuance,  after  the  commencement  of  a  trial,  on  account 
of  the  sudden  illness  of  the  attorney  of  the  party  asking  the  continuance, 
comes  too  late.  The  remedy,  if  any,  in  such  case,  must  be  found  in  a  mo- 
lion  for  a  new  trial.  , 

2.  New  trial — on  account  of  sudden  illness  of  attorney.  A  new  trial 
will  not  be  granted  on  account  of  the  sudden  illness  of  the  attorney  of  the 
party,  unless  it  appears  affirmatively,  from  the  affidavits  in  support  of  the 
motion,  that  the  party  asking  the  new  trial  can,  on  another  trial,  make  a 
better  showing. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Henry  Y.  Freeman,  for  the  appellants. 

Mr.  Fred.  L.  Kimmey,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  by  appellee,  against  appel- 
lants, for  the  taking  of  certain  goods  claimed  by  appellee,  as  a 
purchaser  from  certain  debtors  of  appellants,  and  the  defense 
set  up  by  appellants  questions  the  validity  of  the  purchase  by 
appellee,  as  against  creditors  of  his  vendors. 

It  is  insisted  by  appellants,  that  the  court  below  erred  in 
overruling  their  motion  for  a  continuance.  The  motion  was  not 
made  until  after  the  trial  had  begun.  The  ground  presented 
was,  the  alleged  sudden  illness  of  appellants'  attorney.  The 
court  below  took  a  correct  view  of  the  subject,  and  ruled  that 
the  motion  for  continuance,  after  trial  begun,  came  too  late, 
suggesting  that  the  remedy,  if  any,  must  be  found  in  a  motion 
for  a  new  trial. 

Appellants  also  insist,  that  the  court  erred  in  refusing  to 
grant  a  new  trial. 

It  is  insisted  that  the  verdict  is  clearly  against  the  weight 
of  the  evidence.  We  have  carefully  examined  the  evidence, 
and  while,  to  some  members  of  this  court,  it  seems  that  the 
verdict  is  not  in  accord  with  the  weight  of  the  evidence,  still 
we  are  all  of  the  opinion  that  it  is*  not  so  clearly  and  palpably 
wrong  as  to  authorize  this  court  to  reverse  the  judgment  upon 
that  ground. 

It  is  insisted  that  a  new  trial  ought  to  have  been  granted  on 
account  of  the  want  of  preparation  for  trial,  on  the  part  of 
appellants,  resulting  from  the  sudden  illness  of  their  attorney, 
who  was  not  only  prevented  from  attending  the  trial,  but  was 
prevented  from  producing  important  proofs,  which  appellants 
could  not  have  produced  without  the  presence  of  their  attorney. 
It  is  said,  in  the  brief  of  appellants'  attorney,  that  this  ''motion 
was  supported  by  the  affidavits  of  appellant  Porter  and  of.  his 
attorney."  We  have  looked  in  the  abstract  of  the  record  pre- 
pared by  appellants  for  the  contents  of  these  affidavits,  and  find 
that  the  same  are  not  set  out.  After  resorting  to  the  record, 
we  find  that  these  affidavits  failed  to  show,  affirmatively,  that 
upon  another  trial  appellants  could  make  any  better  showing. 
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In  fact,  it  does  not  affirmatively  and  clearly  appear  that  they 
were  put  to  any  real  disadvantage  at  the  trial  which  was  had. 
The  judgment  below  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  John  H.  Hnngate 

v. 
Almond  B.  Cole. 

1.  Administrator — receipt  of  acting  one,  good.  The  receipt  of  an  acting 
administrator  of  an  estate,  under  authority  of  law,  regularly  appointed  by  a 
court  of  competent  jurisdiction,  is  a  sufficient  acquittance  of  a  debt  due  the 
estate,  and  will  bar  any  action  for  the  recovery  of  the  same,  subsequently 
brought,  notwithstanding  some  irregularities  may  have  intervened  in  the 
appointment  of  the  administrator,  which  would  be  fatal  on  appeal  or 
error. 

2.  Jurisdiction  of  the  county  court — presumption.  The  county  court, 
though  of  limited,  is  not  of  inferior,  jurisdiction,  and  presumptions 
in  favor  of  its  jurisdiction  will  always  be  indulged.  In  all  collateral  pro- 
ceedings it  will  be  presumed  to  have  had  jurisdiction  in  all  matters  per- 
taining to  the  administration  of  estates,  until  the  contrary  is  made  to 
appear. 

3.  Attorney  at  law — stricken  from  roll  for  withholding  money  collected. 
Where  an  attorney  at  law  neglects  and  refuses  to  pay  over  moneys  collected 
by  him,  to  his  client  or  his  agent,  and,  after  the  client's  death,  to  his  admin- 
istrator, after  demand,  this  will  be  such  a  breach  of  professional  duty  as 
to  require  the  striking  of  his  name  from  the  roll  of  attorneys. 

4.  Same — liable  when  he  enters  satisfaction  of  judgment.  If  an  attorney 
enters  satisfaction  of  a  judgment  recovered  by  him,  without  full  payment, 
he  will  be  personally  liable  to  his  client  for  the  unpaid  balance. 

This  was  an  information,  filed  in  this  court,  on  the  relation 
of  John  H.  Hungate,  against  Almond  B.  Cole,  an  attorney  of 
this  court,  to  have  his  name  stricken  from  the  roll  for  a  refu- 
sal to  pay  over  money  collected  by  him  as  an  attorney  at  law. 
The  material  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 
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Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People. 
Mr.  A.  JB.  Cole,  pro  se. 

Per  Curiam:  In  the  information  filed,  but  a  single  charge 
is  made  against  respondent,  viz:  In  his  official  capacity  as  an 
attorney  at  law,  he  collected  the  amount  of  a  judgment  in  the 
case  of  Robert  P.  Pussell,  against  George  W.  Calvert,  and 
refused,  on  demand  made,  to  pay  the  proceeds  to  Hungate,  the 
agent  of  plaintiff,  or  to  plaintiff  in  his  lifetime,  or  to  his  ad- 
ministrator since  his  death. 

Pespondent  admits,  the  law  firm  of  which  he  was  a  member 
obtained  a  judgment  in  March,  1870,  in  the  case  of  Pussell 
against  Calvert,  for  the  sum  of  $300,  and  costs,  amounting  to 
$14.40;  that  in  August,  of  the  same  year,  he  received  of  Cal- 
vert $280  and  costs  of  suit,  and,  thereupon,  in  the  name  of  his 
firm,  he  entered  the  judgment  satisfied  in  full,  upon  the  prom- 
ise of  Calvert  to  pay  the  remaining  $20  in  a  short  time,  which 
he  did.  Of  the  $280  collected  in  August,  1870,  respondent 
paid  over  to  his  client,  who  then  resided  in  Mississippi,  $100; 
divided  $100  with  his  partner  as  their  fees,  as  he  says,  per 
contract  with  their  client;  and  the  remaining  $80,  together 
with  the  $20  since  collected,  is  conceded  to  be  in  his  hands. 

~No  excuse  is  given  for  not  paying  over  the  $80  at  the  time- 
the  draft  for  $100  was  sent.  According  to  his  own  account  of 
the  transaction,  respondent  ought  to  have  paid  over  the  full 
amount  of  the  judgment  at  that  time,  less  collection  fees.  Put 
$20  remained  to  be  collected,  and  having  entered  the  judgment 
satisfied,  his  firm  was  personally  liable  for  the  unpaid  balance. 

In  December,  1872,  Pussell  departed  this  life  in  Missis- 
sippi, and  although  respondent  had  his  client's  money  in  his 
hands,  and  had  agreed  with  his  late  partner,  at  the  time  of  the 
dissolution  of  their  firm,  to  pay  it  over,  he  never,  in  fact,  paid 
any  part  of  the  amount  he  now  concedes  is  due  the  estate,  to 
Pussell,  in  his  lifetime.  Since  the  death  of  Pussell  he  main- 
tains there  has  been  no  one  authorized,  by  law,  to  receive  pay- 
ment from  him,  and  to  give  a  valid  acquittance.     Put  that 
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excuse  will  hardly  avail  him  now,  for  the  reason,  that  before 
this  information  was  filed,  an  administrator  of  the  estate  of 
Russell  was  appointed  in  this  State  and  demand  made  upon 
him  for  the  funds  in  his  hands  belonging  to  the  estate.  Pay- 
ment is  still  withheld,  upon  the  ground  the  appointment  of 
the  administrator  by  the  county  court  is,  in  some  way,  illegal. 
It  is  apprehended  the  receipt  of  an  acting  administrator  under 
authority  of  law,  regularly  appointed  by  a  court  of  competent 
jurisdiction,  would  be  a  sufficient  acquittance  to  respondent, 
and  would  bar  any  action  for  a  recovery  of  the  funds  to  the 
estate,  should  one  be  subsequently  brought,  notwithstanding 
some  irregularities  may  have  intervened  in  the  appointment 
of  the  administrator  which  would  be  fatal  on  appeal  or  error. 
As  this  court  has  often  declared,  the  county  court,  though  of 
limited,  is  not.  of  inferior,  jurisdiction,  and  presumptions  in 
favor  of  its  jurisdiction  will  always  be  indulged.  In  all  col- 
lateral proceedings  it  will  be  presumed  to  have  had  jurisdic- 
tion in  all  matters  pertaining  to  the  administration  of  estates, 
until  the  contrary  is  made  to  appear.  But  we  need  not  dis- 
cuss this  branch  of  the  case. 

Respondent  ought  to  have  paid  the  money  collected  for  his 
client  to  him  in  his  lifetime,  or  to  Hungate,  his  agent,  before 
the  death  of  Russell,  and  it  was  a  breach  of  professional  duty 
not  to  do  so.  The  money  in  his  hands  was  trust  funds,  and 
respondent  had  no  right  to  appropriate  it  to  his  own  use.  Since 
the  death  of  Russell  this  attorney  has  adopted  one  expedient  after 
another,  to  avoid  payment,  until  the  expenses  of  collection  will 
well-nigh  equal  the  principal  sum  due.  This  ought  not  to  be. 
Reluctant,  as  we  always  are,  to  exercise  the  extraordinary 
power  with  which  the  law  has  clothed  this  court,  in  the  prem- 
ises, we  think  the  evidence  submitted  makes  a  clear  case  of 
willful  withholding,  after  demand,  of  money  collected  for  a 
client,  by  his  trusted  attorney,  and  respondent's  name,  for 
that  cause,  must  be  stricken  from  the  roll  of  attorneys. 

Rule  made  absolute. 
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Edgar  S.  Heaton 


Abraham  S.  Prat  her  et  al. 

11  Recording  of  deeds — effect  of  destruction  of  record.  The  construc- 
tive notice  afforded  by  the  recording  of  instruments  entitled  to  record,  is 
the  same  where  the  records  have  been  subsequently  destroyed  as  where 
they  remain  intact. 

2.  Same — as  to  subsequent  deeds.  A  mortgagee  is  not  bound  to  take  no- 
tice of  the  recording  of  deeds  made  subsequent  to  his  mortgage. 

8.  Same — record  of  trust  deed,  as  affording  notice  of  what  may  be  done 
under  the  power.  The  record  of  a  trust  deed  gives  notice  of  its  existence  to 
subsequent  claimants  of  the  equity  of  redemption,  and  points  out  the  source 
of  information  of  what  may  be  done  in  pursuance  of  the  deed,  and  such 
subsequent  claimants  are  bound  to  take  notice  of  the  proceedings  there- 
under. 

4.  Notice — of  unrecorded  deed,  wJiat  constitutes.  Whatever  is  sufficient 
to  put  a  purchaser  of  land  on  inquiry  is  sufficient  notice  of  an  unrecorded 
deed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

This  was  a'  bill  in  chancery,  by  Edgar  S.  Heaton,  against 
Abraham  S.  Prather,  Albert  Cooper  and  John  T.  Matthews,  to 
redeem  from  a  deed  of  trust.  The  facts  of  the  case  necessary 
to  an  understanding  of  the  points  decided  are  stated  in  the 
opinion  of  the  court. 

Mr.  S.  P.  MoConnell,  for  the  appellant. 

Mr.  Frederic  Ullman,  for  appellee  Cooper;  Messrs.  McCoy 
&  Pratt,  for  appellees  Prather  and  Matthews. 

Mr.  Justice  Sciiolfield  delivered  the  opinion  of  the  Court: 

This  was  a  bill,  by  the  appellant,  against  the  appellees,  to 
redeem  from  a  certain  deed  of  trust  in  the  nature  of  a  mort- 
gage. The  court  below  decreed  in  favor  of  appellees,  denying 
the  prayer  and  dismissing  the  bill. 
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The  facts  involved  are  not  controverted,  and  are,  briefly, 
these:  On  the  11th  of  February,  1869,  Henry  H.  Walker 
executed  a  deed  of  trust,  in  the  nature  of  a  mortgage,  with 
power  of  sale,  to  the  appellee  Prather,  of  certain  lands  of 
which  he  was  owner,  which  was  duly  recorded  July  12,  1869. 
On  the  25th  of  June,  1874,  Prather  sold  the  land,  pursuant  to 
the  power,  to  the  appellee  Matthews,  and  executed  a  deed 
therefor  to  him  on  the  same  day,  but  which  was  not  recorded 
until  the  11th  day  of  November,  1874.  On  the  6th  day  of 
March,  1875,  Matthews  sold  and  conveyed  a  portion  of  the 
land  to  the  appellee  Cooper,  whose  deed  was  at  once  recorded. 

On  the  2d  day  of  November,  1871,  Henry  H.  Walker  con- 
veyed that  portion  of  the  property  described  in  his  deed  of 
trust  to  Prather,  now  in  controversy,  to  Samuel  J.  Walker,  the 
deed  for  which  was  recorded  the  18th  of  November,  1871,  and 
on  the  2d  of  July,  1873,  Samuel  J.  Walker  sold  and  conveyed 
the  same  property  to  Henry  E.  Pickett,  whose  deed  was 
recorded  January  21,  1874.  On  the  2d  of  July,  1873,  Henry 
E.  Pickett  executed  a  deed  of  trust  on  the  same  property  to 
John  G.  Rogers,  to  secure  the  payment  of  two  promissory 
notes,  of  $14,000  each,  to  Samuel  J.  Walker.  These  notes 
Walker  sold  and  assigned  to  O.  B.  Heaton,  who  purchased 
without  notice,  in  fact,  of  the  Prather  deed  of  trust.  On  the 
23d  of  September,  1874,  Rogers,  pursuant  to  the  power  in  the 
deed  to  him,  sold  the  property  to  the  complainant,  and,  on  the 
same  day,  executed  a  deed  to  him.  When  complainant  pur- 
chased, he  had  no  notice,  in  fact,  of  the  Prather  deed  of  trust, 
nor  of  the  sale  thereunder  to  Matthews. 

The  bill  contained  an  allegation,  the  truth  of  which  was  ad- 
mitted, that  the  records  of  Cook  county  were  destroyed  by  fire 
on  the  9th  of  October,  1871,  and,  also,  that  when  O.  B.  Heaton 
purchased  the  notes  from  Samuel  J.  Walker,  he  had  the  writ- 
ten opinion  of  an  attorney  of  excellent  reputation,  that  the  title 
to  the  property  conveyed  by  the  deed  of  trust  to  Rogers  was 
good  in  Henry  E.  Pickett,  and  free  from  all  incumbrances,  and 
that  he  relied  on  this  opinion,  and  had  no  other  examination 
made  of  the  record,  and  that  complainant  likewise  relied  on 


332  Heaton  v.  Prather  et  at.  [Sept.  T. 

Opinion  of  the  Court. 

tills  opinion  when  he  purchased  at  the  sale  made  by  Rogers. 
These  circumstances,  however,  we  regard  of  no  importance  in 
the  present  inquiry.  The  constructive  notice  afforded  by  the 
recording  of  instruments  entitled  to  record,  is,  as  we  have  held 
in  a  number  of  cases,  the  same  where  the  records  have  been 
subsequently  destroyed,  as  where  they  remain  intact;  and  the 
fact  that  the  Heatons  relied,  in  making  their  respective  pur- 
chases, on  the  opinion  of  an  attorney  of  good  reputation,  only 
goes  to  show  that  they  had  no  knowledge  in  fact,  as  contradis- 
tinguished from  constructive  knowledge,  of  the  condition  of 
the  record  affecting  the  title  to  the  property.  This  is  conceded 
by  counsel  for  appellees,  and  is  not  an  element  in  the  case. 

It  will  have  been  observed  that  the  sale  by  Rogers  to  com- 
plainant was  after  the  sale  by  Prather  to  Matthews,  but  some- 
time before  Matthews  placed  his  deed  on  record,  and  appellant, 
conceding  that  he  purchased  with  constructive  notice  of  Pra- 
ther's  deed  of  trust,  insists,  however,  that  he  did  not  purchase 
with  notice,  either  actual  or  constructive,  of  Prather's  deed 
vesting  an  absolute  title  in  Matthews,  and  that  he  is,  therefore, 
entitled  to  treat  appellees  as  holding  the  title  precisely  as 
Prather  did  before  his  sale. 

It  is  not  to  be  denied,  as  contended  by  counsel  for  appellees, 
that  the  mortgagee  is  not  bound  to  take  notice  of  the  registry 
of  deeds  made  subsequent  to  his  mortgage;  but  that  does  not' 
touch  the  point  at  issue.  That  such  is  the  law,  is  conceded  by 
counsel  for  appellant,  and  he  does  not  seek  to  deprive  the 
mortgagee  of  any  rights  vested  in  him,  as  such,  by  the  deed, 
but  he  insists  that  appellees  have  only  the  rights  of  mortgagees. 
Appellees,  however,  insist,  that  they  are  not  mortgagees,  but 
purchasers  in  good  faith  from  the  trustee,  of  the  absolute  title. 
The  only  question,  therefore,  is,  was  the  record  of  the  deed  of 
trust  to  Prather  sufficient  notice  to  put  parties  on  inquiry  as  to 
whether  there  had  been  a  sale  pursuant  to  the  terms  of  the 
power  in  the  deed? 

This  precise  question  was  before  us  in  Farrar  v.  Payne 
et  al.  73  111.  82,  and  again  on  petition  for  rehearing,  Sept.  term, 
1S74,  ibid.  89,  and  we  there  held  the  notice  was  sufficient.    It  was 
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said:  "The  record  of  the  trust  deed  gave  notice  of  its  exist- 
ence to  subsequent  claimants  of  the  equity  of  redemption,  and 
pointed  out  the  source  of  information  of  what  might  be  done 
in  pursuance  of  the  deed,  and  they  were  bound  to  take  notice 
of  the  proceedings  thereunder."  It  was  also  held  in  Rupert  v. 
Mark,  15  111.  540,  and  Hankinson  v.  Barbour,  29  id.  80,  that 
whatever  is  sufficient  to  put  a  purchaser  of  land  on  inquiry,  is 
sufficient  notice  of  an  unrecorded  deed. 

It  follows  that  appellant  was  not  entitled  to  redeem,  and 
there  is  no  error  in  the  decree  of  the  court  below.  It  will, 
therefore,  be  affirmed. 

Decree  affirmed. 


Chicago,  Burlington  and  Quincy  Railroad  Co. 

v. 
John  C.  Chamberlain  et  al. 

1.  Right  of  way — -proceedings  to  condemn,  under  act  of  1852 — whether 
the  termini  of  a  railroad  are  fixed.  By  one  of  the  acts  under  which  the 
Chicago,  Burlington  and  Quincy  Railroad  Company  was  incorporated,  the 
line  of  the  road  is  designated :  "From  Aurora  to  some  eligible  and  con- 
venient point  in  the  county  of  Du  Page,  there  to  connect  with  the  Galena 
and  Chicago  Union  railroad."  By  an  amendatory  act,  the  company  was 
authorized  to  construct  a  branch  railroad  from  its  main  line,  from  Aurora, 
in  Kane  county,  to  and  in  the  city  of  Chicago,  by  the  way  of  Naperville. 
It  was  held,  that,  under  either  of  these  acts,  the  termini  of  the  road  were  so 
far  fixed  as  to  authorize  the  company  to  proceed  to  condemn  land  for  its 
use,  under  the  act  of  1852,  which  is  confined,  in  its  operation,  to  railroads 
the  termini  of  which  have  been  fixed  by  the  legislature. 

2.  Same — of  the  petition — as  to  whether  the  company  could  procure  the 
right  of  way  by  purchase.  In  a  proceeding  by  a  railway  company,  under 
the  right  of  way  act  of  1852,  the  petition  alleged  that  the  company  "  has 
not  been  able  to  acquire  the  title  to  said  several  tracts,  etc.,  from  the  persons 
interested  therein,  by  voluntary  grant  or  otherwise."  This  was  held  to  be  a 
sufficient  averment  that  the  title  to  the  land  sought  to  be  condemned  could 
not  be  acquired  by  purchase. 

3.  Same  —  notice  of  application  for  appointment  of  commissioners  — 
whether  acted  upon.    The  notice  given  in  this  case  was,  that  application 
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would  be  made  by  the  company  to  the  judge  of  the  circuit  court,  at  his 
chambers,  at  10  o'clock  A.  M.  on  the  26th  day  of  February,  18G4.  The 
petition  was  filed  in  the  office  of  the  clerk  of  the  circuit  court  on  the  28th 
of  January,  1864.  The  record  of  the  circuit  court  showed  that,  on  the  26th 
day  of  February,  1864,  which  was  a  day  of  the  February  term  of  that  court, 
the  petitioner  filed  in  the  court  the  notice,  with  proof  of  its  publication. 
On  the  same  day,  one  of  the  defendants  filed  his  motion,  in  writing,  to  dis- 
miss the  proceeding.  On  the  29th  of  February,  he  filed  his  demurrer.  On 
the  2d  of  March  following,  being  also  of  the  February  term,  the  motion  to 
dismiss  was  overruled,  and  the  same  defendant  filed  his  answer  to  the  peti- 
tion; and  on  the  5th  day  of  March,  being  of  the  same  February  term,  the 
court  made  the  appointment  of  commissioners  under  the  petition.  The 
record  of  such  appointment  recited  that  due  notice  had  been  given  of  the 
application.  It  was  held,  that,  apart  from  the  parol  proof  given  of  the 
actual  presentation  of  the  petition  on  the  26th  clay  of  February  to  the  court 
for  its  action,  the  record  of  the  proceedings  showed  the  presentation  of  the 
petition  and  the  application  for  the  appointment  of  commissioners  were 
made  conformably  to  the  notice. 

4.  Samb: — of  fixing  the  time  and  place  of  the  first  meeting  of  the  commis- 
sioners. The  act  of  1852  provides  that  the  court  appointing  the  commis- 
sioners shall  fix  the  time  and  place  of  their  first  meeting.  But  it  is  not 
explicitly  required  that  such  time  and  place  shall  be  designated  in  the  order 
of  appointment.  So,  where  the  order  left  the  day  of  meeting  in  blank,  but 
the  copy  of  the  order  of  appointment  annexed  to  the  report  of  the  commis- 
sioners designated  the  day  of  their  first  meeting,  and  the  report  stated  that 
the  first  meeting  was  held  on  the  day  thus  designated,  and  that  the  commis- 
sioners proceeded  "to  hear  the  allegations  and  testimony  of  the  parties  in 
interest,  and,  upon  request  of  parties,  adjourned  from  time  to  time  for  that 
purpose,"  etc.,  it  was  held,  this  tended  to  show  there  was  a  day  fixed,  or  at 
least  that  the  parties  attended,  and  an  objection  that  the  time  of  meeting 
was  not  properly  appointed,  was  regarded  as  not  well  taken. 

5.  Moreover,  the  omission  to  fix  the  time  would  be  mere  error  of  the 
court  in  its  exercise  of  jurisdiction,  and  can  not  be  availed  of  in  a  collateral 
proceeding. 

6.  Same — naming  the  persons  to  whom  compensation  is  to  be  paid.  In  a 
proceeding  to  condemn  land  which  is  owned  by  several  persons  as  tenants 
in  common,  and  there  are  adverse  conflicting  claims,  by  tax  titles,  attach- 
ment and  judgment  liens,  it  is  sufficient  if  the  commissioners,  under  the 
6th  section  of  the  act  of  1852,  state  in  their  report  "separately  the  compen- 
sation to  be  paid  for  each  lot  of  land  required,"  leaving  it  for  the  court  to 
determine  in  regard  to  the  rights  of  the  respective  claimants  to  the  money 
awarded. 

7.  Same — as  to  notice  of  the  filing  of  the  commissioners'  report.  In  a 
collateral  proceeding,  where  the  claim  of  title  to  land,  set  up  by  a  railroad 
company,  depended  upon  the  validity  and  binding  effect  of  certain  con- 
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demnation  proceedings  had  under  the  act,  of  1852,  it  was  7ield,thnt  the  report 
of  the  commissioners  in  the  condemnation  proceeding  became  final  and  con- 
clusive upon  the  parties,  without  it  appearing  that  notice  had  been  given  of 
the  filing  of  the  report  with  the  clerk — that  it  would  be  presumed  such 
notice  was  given. 

8.  Same — acquiescence  in  the  award  as  waiving  the  necessity  of  notice. 
Where  money  awarded  in  such  proceeding  has  been  paid  to  a  party  having 
the  apparent  title,  and  another,  claiming  an  interest  in  the  land  which  has. 
been  condemned,  exhibits  his  bill  in  chancery  to  set  aside  the  title  under 
which  the  former  claimed,  and  asserting  claim  to  a  portion  of  the  condemna- 
tion money  thus  paid,  this  will  be  such  an  acquiescence  in,  and  ratification 
of,  the  award,  as  will  render  it  conclusive  in  respect  to  the  interest  so  claimed 
in  the  bill,  without  regard  to  the  question  of  giving  notice  of  the  filing  of 
the  report  of  the  commissioners. 

9.  Same — to  whom  the  money  should  be  paid.  In  a  proceeding  to  con- 
demn land  under  the  eminent  domain  power,  although  the  bare  ownership 
may  be  in  one  person,  yet,  where  a  creditor  of  such  person  had  attached  the 
land  and  obtained  a  judgment  in  the  attachment  proceeding,  a  payment  of 
the  money  awarded  in  the  proceeding  to  condemn,  to  such  creditor,  not 
exceeding  the  amount  of  his  judgment,  would  be  a  payment  to  the  party 
interested,  in  accordance  with  the  statute. 

10.  A  term  op  court  as  one  day — in  respect  to  time  fixed  by  notice. 
Where  notice  is  given,  under  the  right  of  way  act  of  1852,  that  application 
will  be  made,  on  a  designated  day,  for  the  appointment  of  commissioners, 
and  the  day  thus  designated  is  of  a  term  of  court,  the  petitioner  is  not 
restricted  to  the  day  named,  but  may  make  his  application  on  a  subsequent 
day  of  the  term,  the  term  of  court,  for  such  purpose,  being,  by  intendment 
of  law,  but  one  day. 

11  Judicial  action — presumption  as  to  its  correctness — in  respect  of 
special,  statutory  proceedings.  The  strictness  with  which  the  proceedings 
of  inferior  tribunals  are  scrutinized,  or  where  a  court  is  exercising  a  special, 
statutory  jurisdiction,  applies  only  in  respect  of  the  question  of  jurisdiction, 
and  when  that  is  established,  the  maxim,  omnia  rite  acta  prmumuntur, 
applies  to  them  as  well  as  to  courts  of  general  jurisdiction. 

12.  So,  upon  an  application,  under  the  right  of  way  act  of  1852,  to  the 
circuit  court  for  the  appointment  of  commissioners,  the  giving  of  the  proper 
notice  and  presentation  of  the  petition  will  give  the  court  jurisdiction.  Its 
subsequent  action,  in  the  exercise  of  that  jurisdiction,  in  the  appointment 
of  commissioners,  will  be  presumed  to  be  correct,  and  that  they  had  the 
requisite  qualifications. 

13.  Tenants  in  common — action  of  one,  in  proceeding  to  condemn  land. 
Where  the  ownership  of  land  sought  to  be  condemned  for  right  of  way,  is 
claimed  by  several  in  undivided  interests,  the  appearance,  and  testimony 
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adduced,  by  one  tenant  in  common,  would  be  for  the  benefit  of  all  the  others 
interested  in  the  property. 

14.  Redemption  from  sale  on  execution  —  what  constitutes.  Land  was 
sold  under  execution,  and  purchased  by  a  third  person.  After  the  lapse  of 
one  year  from  the  day  of  the  sale,  the  purchaser  conveyed  by  quitclaim 
deed  to  another,  the  latter  holding  the  title  for  the  benefit  of  a  railroad 
company  which  had  instituted  proceedings  for  the  condemnation  of  the 
land.  Subsequently,  a  sheriffs  deed  was  executed  to  the  purchaser  at  the 
execution  sale.  The  report  of  the  commissioners  in  the  condemnation  pro- 
ceedings showed  a  receipt  for  the  money  awarded  therein,  given  by  the  pur- 
chaser at  the  execution  sale  while  he  held  the  sheriff's  certificate  of  purchase 
and  subsequent  to  his  quitclaim  deed  for  the  benefit  of  the  railroad  company : 
Held,  this  payment  by  the  railroad  company  to  the  purchaser  under  execu- 
tion could  not  be  regarded  as  a  redemption  from  the  execution  sale,  in  the 
interest  of  the  judgment  debtor  who  had  himself  no  right  of  redemption 
remaining,  but  it  was  to  secure  a  good  title  to  the  land  in  the  railroad  com- 
pany. 

15.  Judgment  in  rem — as  evidence  of  the  debt.  Where,  in  a  collateral 
proceeding,  the  right  to  the  compensation  awarded  in  a  proceeding  to  con- 
demn land  under  the  eminent  domain  power,  depends  upon  a  judgment  in 
rem  rendered  in  a  suit  by  attachment  against  the  former  owner,  it  is  not 
necessary  to  make  proof  of  the  debt  on  which  the  judgment  was  founded. 
The  judgment  will  be  regarded  as  at  least  prima  facie  evidence  of  the 
indebtedness  upon  which  it  professes  to  have  been  rendered. 

16.  Conveyance — by  holder  of  certificate  of  purchase  under  sheriff's  sale 
— inuring  of  title  under  sheriff's  deed.  It  is  not  necessary,  in  order  to  pass 
the  title  to  land  acquired  by  purchase  at  a  sale  on  execution,  that  there 
should  be  an  .assignment  of  the  certificate  of  purchase  and  the  sheriff's  deed 
made  to  the  assignee, — but  the  execution  purchaser,  holding  the  certificate 
of  purchase,  may  convey  by  deed,  and  the  sheriff's  deed  subsequently  exe- 
cuted to  him  will  relate  back  and  inure  to  the  benefit  of  his  previous  deed, 
and  make  the  title  complete  in  his  grantee  under  that  deed. 

17.  Res  adjudicata.  On  an  appeal  to  the  circuit  court  from  an  award 
of  commissioners  in  a  proceeding  under  the  right  of  way  act  of  1852,  by 
one  of  several  defendants  therein,  there  having  been  no  notice  to  other 
parties  claiming  an  interest,  of  the  taking  of  such  appeal,  or  of  any  pro- 
ceeding in  court  to  adjudicate  upon  their  interests  or  upon  conflicting 
interests  in  the  land  condemned,  and  it  not  appearing  that  they  ever  had 
any  notice  whatever,  or  were  in  any  way  brought  into  court,  further  than 
the  giving  of  the  notice  to  them  of  the  filing  of  the  petition  in  the  right  of 
way  proceeding  and  of  the  making  of  the  application  for  the  appointment 
of  the  commissioners,  there  was  an  adjudication  that  the  condemnation 
money  awarded  in  respect  to  certain  interests  in  the  land  should  be  paid  to 
the  party  taking  such  appeal,  as  the  one  entitled  thereto :  Held,  that  such 
adjudication,  as  respects  the  railroad  company  in  whose  interest  the  con- 
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demnation  money  was  paid,  was  conclusive  upon  any  of  the  parties  to  the 
original  right  of  way  proceeding  who  might  claim  adversely  to  the  party 
who  was  thus  adjudged  to  be  entitled  to  the  money. 

18.  Allegations  and  proofs — must  correspond.  Where  the  scope  of  a 
bill  for  partition  is,  that  there  had  never  been  any  acquisition  of  title  by  a 
railway  company  by  proceedings  to  condemn  land,  it  can  not  be  shown  that 
the  company  lost  the  title  to  the  property  condemned  by  reason  of  its  aban- 
donment or  non-user. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  by  John  C.  Chamberlain  and  others  for  the 
partition  of  certain  real  estate.  Afterwards,  a  cross-bill  was  filed 
by  Alphonse  Hurtel  and  William  T.  Ayers,  as  trustees  under  the 
will  of  Charles  P.  Page,  and  by  Charles  B.  Chamberlain,  Moses 
Waring  and  Caroline  Goodman,  in  which  the  same  relief  was 
prayed  as  in  the  original  bill.  Both  the  original  and  cross- 
bills sought  to  have  declared  void  certain  proceedings  instituted 
by  the  appellant  to  condemn  the  property  for  railroad  pur- 
poses. The  court,  on  the  hearing,  found  against  the  company, 
and  hence  this  appeal. 

Mr.  Henry  Crawford,  for  the  appellant. 

Messrs.  Ayer  &  Kales,  and  Mr.  Obadiah  Jackson,  for  the 
appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  for  partition  and  other  relief,  filed  in  the  cir- 
cuit court  of  Cook  county  by  John  C.  Chamberlain,  one  of  the 
appellees,  in  January,  1870.  The  lands  sought  to  be  divided 
are  blocks  24,  25,  26,  and  parts  of  blocks  23  and  29,  in  the  south- 
west quarter  of  the  north-west  quarter  of  section  19,  in  town- 
ship 39  north,  range  14  east,  in  Cook  county.  The  bill  alleges, 
that  the  whole  estate  was  owned  in  the  following  proportions: 
John  C.  Chamberlain  an  undivided  one-eighth;  Alphonse  Hur- 
tel and  William  T.  Ayers,  as  trustees  under  the  will  of  Charles 
22— 84th  III. 
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P.  Gage,  an  undivided  one-third;  C.  B.  Chamberlain  an  undi- 
vided one-eighth;  the  Chicago,  Burlington  and  Quincy  Kail- 
road  Company  an  undivided  one-fourth;  Moses  Waring  an 
undivided  one-twelfth;  and  Caroline  Goodman  an  undivided 
one-twelfth;  that  the  railroad  company,  one  of  the  defendants, 
claimed  title  to  the  whole  property,  by  means  of  certain  con- 
demnation proceedings;  but  the  bill  alleged  that  these  pro- 
ceedings were  void,  and  insufficient  to  divest  the  title  of  the 
complainant  or  of  the  other  parties  in  interest.  Afterwards,  a 
cross-bill  was  filed  by  the  other  defendants  than  the  railroad 
company,  containing  the  same  allegations,  in  substance,  and 
praying  the  same  relief  as  in  the  original  bill. 

The  railroad  company  answered,  relying  upon  the  condem- 
nation proceedings  as  vesting  paramount  title,  and  setting  up 
payment  of  the  condemnation  money  to  different  claimants. 

On  final  hearing,  the  court  below  found  against  the  validity 
of  the  condemnation  proceedings,  granted  a  perpetual  injunc- 
tion against  any  claim  of  title  thereunder,  and  awarded  parti- 
tion on  the  basis  of  the  interests  as  set  forth  in  the  original 
bill.     The  railroad  company  appealed  to  this  court. 

The  main  question  is  in  regard  to  the  condemnation  pro- 
ceedings.    Various  objections  are  taken  to  their  sufficiency. 

The  proceedings  were  had  under  the  general  right  of  way 
law  of  June  22,  1852.  It  is  urged  that  that  law  has  no  appli- 
cation to  this  company,  because  the  termini  of  its  road  had  not, 
at  the  time  of  the  passage  of  the  act,  been  fixed  by  the  legisla- 
ture, according  to  section  19  of  the  act.  That  section  (Laws 
of  18o2,  p.  152.)  is  as  follows:  "All  corporations  heretofore 
created  by  special  charter  of  incorporation,  or  under  the  gen- 
eral law,  where  the  termini  have  been  fixed  by  the  legislature, 
and  none  others,  may  avail  themselves  of  this  act."  The  com- 
pany was  incorporated  under  and  by  virtue  of  an  act  of  the 
legislature,  entitled  "An  act  granting  a  charter  to  the  'Aurora 
Branch  Railroad  Company,'  approved  February  12,  1849,"  and 
other  acts  of  the  legislature  supplementary  thereto  and  amend- 
atory thereof. 

The  language  of  that  act  thus  designates  the  line:     "  From 
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Aurora  to  some  eligible  and  convenient  point  in  the  county 
of  DuPage,  there  to  connect  with  the  Galena  and  Chicago 
Union  railroad."  Here  the  legislature  had  acted  upon  the 
subject  of  fixing  the  termini,  and  fixed  one  definitely  and  the 
other  with  as  much  definiteness  as  it  was  thought  expedient 
that  it  should  be  fixed  by  the  legislature.  Numerous  are  the 
instances  upon  the  statute  book  of  the  creation  of  railroad  cor- 
porations having  one  of  the  termini  of  the  road  fixed  by  the 
legislature  with  the  same  indefiniteness  as  in  this  case,  show- 
ing  such  to  be  a  common  mode  of  fixing  the  termini  of  rail- 
roads by  the  legislature. 

By  one  of  the  amendatory  acts  above  referred  to,  approved 
February  28,  1854,  the  company  was  authorized  to  construct 
a  branch  railroad  from  its  main  line,  from  Aurora,  in  the 
county  of  Kane,  to  and  in  the  city  of  Chicago,  by  the  way  of 
Naperville,  on  the  line  of  which  last  route  we  understand  the 
land  to  be  situate.  We  are  of  opinion  that,  by  virtue  of  either 
of  these  acts  of  February  12,  1849,  or  of  February  28,  1854, 
the  company,  conformably  with  the  19th  section,  were  entitled 
to  proceed  under  the  act  of  June  22,  1852. 

In  the  case  of  The  Peoria  and  Rock  Island  JRailvjay 
Company  v.  Warner,  61  111.  52,  the  railroad  corporation  had 
been  created  since  the  passage  of  the  act  of  1852,  and  it 
was  contended  that  it  was  not,  under  the  19th  section,  entitled 
to  the  benefit  of  that  act,  because  the  corporation  was  not 
theretofore  created;  but  it  was  held,  that  the  plain  reading 
of  the  section  was,  that  all  corporations  with  the  termini  fixed 
by  the  legislature,  should  have  the  benefit  of  the  act,  and  that 
the  section  had  no  application  to  that  company,  because  the 
termini  of  its  road  were  fixed  by  its  charter.  Reference,  like- 
wise, to  the  charter  of  that  company,  (2  Private  Laws,  1867,  p, 
659,)  will  show  that  an  extension  of  the  road  authorized  to  be 
constructed  was  from  Peoria  to  some  point  in  Tazewell  county, 
to  intersect  another  railroad — the  latter  terminus  being  alike 
indefinite  with  that  in  this  case,  as  fixed  by  the  original  act 
of  February  12,  1849. 

The  statute  provides  for  the  filing  of  a  petition  where  the 
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right  or  title  can  not  be  obtained  by  purchase,  and  it  is  ob- 
jected that  the  petition  was  insufficient  to  vest  any  jurisdiction 
in  the  court,  because  it  did  not  allege  that  the  title  could  not 
be  obtained  by  purchase — that  that  was  a  condition  precedent, 
and  its  averment  a  jurisdictional  fact.  The  allegation  in  the 
petition  in  this  respect  is,  that  the  company  "  has  not  been 
able  to  acquire  the  title  to  said  several  tracts,  etc.,  from  the 
persons  interested  therein,  by  voluntary  grant  or  otherwise." 
It  is  certainly  inconsistent  with  this  allegation,  that  the  title 
could  have  been  acquired  by  purchase.  In  substance  and 
effect,  although  not  in  precise  terms,  the  petition  does  aver 
that  the  title  to  the  land  could  not  be  obtained  by  purchase, 
and  we  regard  it  as  substantially  sufficient  in  that  respect. 

The  notice  of  the  intended  application,  and  of  the  time  and 
place  of  making  the  same,  it  is  said,  was  a  prerequisite.  ]STo 
objection  whatever  is  taken  to  the  form  and  manner  of  the 
notice,  which  is  made  part  of  the  record.  The  only  point  made 
in  this  respect  is,  that  the  notice  was  not  acted  upon.  The 
notice  given  was,  that  application  would  be  made  by  the  com- 
pany to  the  judge  of  the  circuit  court,  at  his  chambers,  at  10 
o'clock  A.  M.,  on  the  26th  of  February,  1864.  The  objection 
is,  that  the  record  does  not  show  an  application  on  that  day, 
and  that  the  failure  to  make  it  upon  that  day  operated  as  a 
discontinuance. 

The  petition  was  filed  in  the  clerk's  office  of  the  circuit  court 
on  January  28,  1864.  The  26th  day  of  February,  1864,  was  a 
day  of  the  February  term  of  the  circuit  court.  The  record  of 
the  circuit  court  shows,  that  on  that  day  the  petitioner  filed  in 
the  court  the  notice,  with  proof  of  its  publication ;  that  on  that 
same  day,  Alfred  B.  Darling,  one  of  the  defendants  in  the  pe- 
tition, filed  in  the  court  his  motion,  in  writing,  to  dismiss  the 
proceeding;  that  on  the  29th  of  February,  1864,  he  filed  his 
demurrer;  that  on  the  2d  day  of  March,  1864,  being  of  the 
February  term,  the  motion  of  Darling  to  dismiss  was  overruled, 
and  he  filed  his  answer  to  the  petition;  and  on  the  5th  day  of 
March,  1864,  being  of  the  February  term,  the  court  made  the 
appointment  of  commissioners  under  the  petition. 
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There  was  introduced  evidence,  that  on  the  26th  of  Febru- 
ary, 1864,  the  attorney  of  the  railroad  company  appeared  in 
open  court  on  behalf  of  the  company,  and  presented  the  peti- 
tion, which  had  previously  been  filed  on  January  28,  1864,  to 
the  court  for  its  action.  The  record  of  the  circuit  court  of  the 
appointment  of  commissioners  to  assess  damages,  made  March 
5,  1864,  recites:  "  This  day  again  comes  the  petitioner,  by  its 
attorney,  and  it  appearing  to  the  court  that  the  said  defend- 
ants have  had  due  notice  of  the  filing  of  said  petition  and  of 
this  application,  in  accordance  with  the  statute  in  such  case 
made  and  provided,"  etc.  It  would  appear,  from  this  recital, 
that  the  application  was  made  in  conformity  with  the  notice. 
Such  recital  would  be  evidence  of  such  fact,  according  to  nu- 
merous decisions  of  this  court.  Reddick  v.  State  Bank,  27 
111.  145 ;  Miller  v.  Handy,  40  id.  448 ;  Eobson  v  Ewan,  62 
id.  146,  a"hd  other  cases. 

The  5th  day  of  March,  1864,  the  day  of  the  appointment  of 
commissioners  by  the  court,  was  a  day  in  the  same  term  of  the 
circuit  court  of  Cook  county  as  the  26th  of  February,  1864 — 
the  day  named  in  the  notice  when  the  application  would  be 
made.  By  intendment  of  law,  the  term  is  but  one  day.  In 
Shoemate  v.  Lochridge,  53  111.  503,  it  was  held,  that  where  an 
administrator  gives  notice  that  he  will  file  a  petition  on  a  par- 
ticular day  of  the  term  for  an  order  to  sell  real  estate  to  pay 
debts,  he  is  not  restricted  to  the  day  named,  but  may  file  his 
petition  on  a  subsequent  day  of  the  same  term ;  that  it  is  the 
duty  of  the  person  notified  to  be  present  at  the  time  specified, 
and  to  await  the  proceedings  of  the  court,  or  take  a  rule  on 
the  opposite  party  to  proceed,  on  non-compliance  with  which 
he  may  have  the  proceeding  dismissed. 

Had  any  one  of  the  persons  notified  in  the  present  case  ap- 
peared before  the  judge  on  the  26th  of  February,  1864,  in  pur- 
suance of  the  notice,  he  would  have  found  the  petition  on  file 
for  the  action  of  the  court,  and  one  of  his  co-defendants  present 
interposing  a  defense  to  the  petition.  Waiving  the  question 
of  the  parol  proof  made  of  the  actual  presentation  of  the  peti- 
tion on  the  26th  of  February  to  the  court  for  its  action,  we  are 


342         C,  B.  &  Q.  E.  K.  Co.  v.  Chamberlain  et  al.     [Sept.  T. 

Opinion  of  the  Court. 

of  opinion  the  record  itself  of  the  circuit  court  shows  that  the 
presentation  of  the  petition,  and  the  application  for  the  ap- 
pointment of  commissioners,  were  made  conformably  to  the 
notice. 

The  statute  provides,  that  the  commissioners  may  be  ap- 
pointed in  term  time  by  the  circuit  court,  or  in  vacation  by 
the  judge  of  the  court. 

The  next  objection  which  is  taken,  is  to  the  order  of  ap- 
pointment made  by  the  court,  of  commissioners  to  fix  compen- 
sation and  assess  damages;  and,  first,  that  the  record  fails  to 
show  that  the  commissioners  appointed  were  disinterested  free- 
holders of  Cook  county.  The  statute  provides,  that  the  judge 
shall  "  select  and  appoint  three  disinterested  freeholders  of  the 
county,  commissioners,"  etc.  There  is  no  averment  in  the  bill, 
and  nothing  whatever  in  any  way  appearing,  whether  the  com- 
missioners appointed  were  or  not  of  the  character  and  descrip- 
tion required  by  the  statute.  We  think  the  presumption  is  to 
be  indulged  that  the  action  of  the  court  was  correct,  and  that 
the  commissioners  it  appointed  had  the  requisite  qualifications. 
We  consider  that  the  circuit  court  here  exercised  its  powers 
as  a  court,  and  that  what  it  did  was  strictly  judicial  in  its  na- 
ture. Embury  v.  Conner ',  3  Comst.  512;  Rich  v.  City  of 
Chicago,  59  111.  286;  G.  and  C.  W.  R.  R.  Co.  v.  Pound,  22 
id.  399.      * 

The  principle  laid  down  in  the  latter  case,  which  was  one  of 
a  condemnation  proceeding  by  a  railroad,  we  regard  as  appli- 
cable here,  and  entirely  decisive  of  the  present  question.  It 
was  there  said:  "The  judge  before  whom  that  proceeding 
was  held,  was  exercising  a  special  jurisdiction  conferred  upon 
him  by  statute,  and  hence  it  was  necessary  to  show  that  it 
was  such  a  case  as  authorized  him  to  act — that  the  facts  existed, 
or  at  least  were  alleged  to  exist,  which  gave  him  jurisdiction 
of  the  subject  matter.  **■..*  When  such  an  application 
was  presented  as  required  him  to  act,  then  he  acquired  juris- 
diction over  the  subject.  He  was  then  properly  set  to  work. 
When  jurisdiction  is  once  shown  to  have  attached,  his  authority 
to  act  was  as  complete  as  is  the  authority  of  the  circuit  court 
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in  any  matter  of  which  it  has  jurisdiction,  and  the  intendments 
and  presumptions  in  favor  of  the  correctness  of  the  action  had, 
and  judgment  pronounced,  are  as  strong  in  the  one  case  as  in  the 
other.  *  *  *  It  then  had  a  right  to  adjudge  as  to  all 
matters  within  its  jurisdiction,  and  its  judgments  were  con- 
clusive in  all  collateral  proceedings,  and  the  correctness  of  such 
judgments  could  only  be  examined  upon  a  direct  proceeding, 
before  a  superior  tribunal,  for  the  purpose  of  reversing  them." 

This  has  been  the  uniform  rule  of  decision  in  this  State  in 
respect  to  special  statutory  proceedings,  as  applied  in  numerous 
cases  involving  the  validity  of  administrators'  sales  of  lands  to 
pay  debts,  guardians'  sales  of  the  lands  of  wards,  sales  in  enforce- 
ment of  mechanics'  liens,  etc.  Young  v.  Lorain,  11  111.  624; 
Fitzgibbon  v.  Lake,  29  id.  165;  Stow  v.  Kimball,  28  id.  93; 
Mulford  v.  Stalzenback,  46  id.  303;  Hobson  v.  Ewan,  62  id. 
146;  Pensoneau  v.  Heinrich,  54  id.  271. 

The  strictness  with  which  the  proceedings  of  inferior  tribu- 
nals are  scrutinized  applies  only  in  respect  of  the  question  of 
jurisdiction,  and  when  that  is  established,  the  maxim,  ow,nia 
2?rcesuviuntur  rite  acta,  applies  to  them  as  well  as  to  courts 
of  general  jurisdiction.  State  of  Ohio  v.  Hinchman,  27 
Penn.  479. 

In  the  case  before  us,  the  notice  and  the  presentation  of  the 
petition  gave  the  court  jurisdiction.  Its  action  in  the  exercise 
of  its  jurisdiction  in  the  appointment  of  commissioners  will 
be  presumed  to  be  correct, — that  they  had  the  proper  quali- 
fications. See  Hannibal  and  St.  Joseph  Railroad  Co.  v. 
Morton,  27  Mo.  317. 

It  is  next  objected  to  the  order  of  appointment,  that  it  does 
not  fix  the  time  of  the  first  meeting  of  the  commissioners. 

The  statute  provides  that  the  court  shall  fix  the  time  and 
place  of  their  first  meeting.  The  language  of  the  order,  which 
was  made  March  5,  1864,  is,  "  that  the  first  meeting  of  the 
commissioners  be  held  at  the  office  of  Andrew  J.  Brown,   in 

the  city  of  Chicago,  on next,  at  the  hour  of  10  o'clock 

A.  M.,"  etc.  The  law  does  not  explicitly  require  that  the  time 
and  place  of  the  first  meeting  shall  be  designated  in  the  order 
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of  appointment.  By  the  sixth  section  of  the  act,  the  commis- 
sioners are  directed  to  file  a  copy  of  the  order  of  appointment 
with  their  report,  in  writing.  The  record  shows,  annexed  to 
their  report,  a  copy  of  an  order  of  appointment,  in  which  the 
time  was  fixed  on  the  9th  day  of  March,  1864,  at  10  o'clock 
A.  M.  The  report  states  that  the  commissioners  held  their 
first  meeting  at  the  time  specified  in  the  copy  of  the  order  of 
appointment,  viz:  at  10  o'clock  A.  M.  on  March  9,  1864,  and 
that  they  proceeded  "  to  hear  the  allegations  and  testimony 
of  the  parties  in  interest,  and  upon  request  of  parties  ad- 
journed from  time  to  time  for  that  purpose,"  etc. 

The  record,  therefore,  tends  to  show  that  a  time  was  fixed, 
or  at  least  that  the  parties  attended.  The  report  recites  such 
attendance.  See  Granger  v.  City  of  Syracuse,  38  How.  Pr. 
308. 

It  may  be  observed,  too,  that  the  ownership  claimed  by  ap- 
pellees was  of  undivided  interests  in  the  land.  Certain  of  the 
parties  in  interest  clearly  did  appear  all  through.  On  such  a 
hearing,  the  appearance  and  testimony  adduced  by  one  tenant 
in  common  would  be  for  the  benefit  of  all  the  others  interested 
in  the  property.  The  omission,  moreover,  to  fix  the  time 
would  be  an  error  of  the  court  in  the  exercise  of  jurisdiction; 
and  the  same  remarks  made  in  reference  to  the  first  branch  of 
the  objection,  to  the  order  of  appointment,  are  applicable  to 
this.     We  hold  the  last  point  of  objection  not  sufficient. 

It  is  next  insisted,  that  the  report  of  the  commissioners  is 
void  because  it  does  not  name  the  persons  to  whom  the  assessed 
compensation  was  to  be  paid. 

The  sixth  section  requires  that  the  commissioners  shall 
"  make  reports  in  writing,  stating  separately  the  compensation 
to  be  paid  for  each  lot  of  land  required,"  etc.  The  report  does 
separately  state  the  compensation  to  be  paid  for  each  lot  of 
land.  The  interests  in  all  the  lots  were  undivided  ones  of  sev- 
eral different  owners,  and  there  were  adverse  conflicting  claims, 
by  tax  titles,  attachment  and  judgment  liens.  In  such  case, 
we  think  the  commissioners  properly  ascertained  and  reported, 
as  they  did,  the  compensation  to  which  the  owners  of  each 
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particular  lot  were  entitled,  leaving  it  for  the  court  to  deter- 
mine in  regard  to  the  rights  of  the  respective  claimants,  to 
the  money  awarded.  Mans,  and  R.  R.  v.  Clark,  23  Mich. 
519;  Reedv.  L.  Bridge  Co.  8  Bush,  73;  In  re  Williams  & 
Anthony  St.  19  Wend.  688;  Spring  Valley  Water  Works  v. 
San  Francisco,  22  Cal.  442. 

It  is  finally  objected,  that  the  proceedings  to  condemn  are 
defective  and  insufficient,  for  the  reason  that  it  does  not  appear 
that  any  notice  was  ever  given  of  the  filing  of  the  report  of 
the  commissioners  with  the  clerk  of  the  court. 

Section  7  of  the  act  declares,  that  upon  the  making  and 
filing  of  the  report  with  the  clerk,  any  party  interested  may 
appeal  from  the  decision  of  the  commissioners  to  the  circuit 
court;  but  if  no  appeal  is  taken,  the  decision  and  assessment, 
as  reported,  shall  be  conclusive  upon  the  parties,  and  the  right 
and  title  to  the  land,  in  respect  to  which  compensation  is 
allowed,  shall  vest  in  the  corporation  petitioning,  upon  the 
payment  of  the  compensation,  with  the  right  to  enter  upon 
and  use  and  apply  the  same,  etc. 

Section  9  provides,  that  "  parties  desiring  to  appeal  from 
decisions  and  assessments  of  commissioners  shall,  within  ten 
days  after  being  notified  of  the  filing  of  the  report  with  the 
clerk,  execute  and  file  an  appeal  bond  with  the  clerk,"  etc. 

Section  11  provides,  that  notices  to  parties  of  the  filing  of 
reports  of  commissioners  shall  be  given,  as  is  required  in 
respect  to  applications  for  the  appointment  of  commissioners, 
and  notices  of  appeals  shall  be  given  by  the  service  of  sum- 
mons, as  in  cases  of  appeals  from  judgments  of  justices  of  the 
peace:  Provided,  that  non-residents  of  the  State,  and  persons 
whose  names  are  unknown,  may  be  notified  by  publishing 
notice  as  is  required  in  respect  to  proceedings  in  chancery 
against  non-residents. 

It  is  insisted  by  appellees'  counsel,  that  the  report  alone, 
when  made  and  filed,  is  not  final  and  conclusive,  but  it  is  only 
if  no  appeal  is  taken,  that  the  award  "  shall  be  conclusive  upon 
the  parties,"  and  vest  title,  etc.;  that  the  time  given  to  parties 
to  take  an  appeal  is  ten  days  after  being  notified  of  the  filing 


346         C,  B.  &  Q.  E.  K.  Co.  v.  Chamberlain  et  al.     [Sept.  T. 

Opinion  of  the  Court. 

of  the  report  with  the  clerk;  that  the  time,  then,  for  taking  an 
appeal  here  has  not  yet  elapsed,  as  it  does  not  appear  that  the 
owners  of  the  land  have  been  notified  of  the  filing  of  the  re- 
port with  the  clerk;  and  the  time  for  taking  an  appeal  runs 
for  the  space  of  ten  days  after  the  time  such  notification  shall 
have  been  given.  Wherefore  it  is  said,  the  proceeding  has  not 
been  pursued  to  that  stage  which  renders  the  award  conclusive 
upon  the  parties,  and  vests  title.  A  minority  of  the  court,  in- 
cluding the  writer  of  this  opinion,  concur  in  this  view;  but 
the  majority  of  the  court  hold  otherwise, — that  the  report  of 
the  commissioners  has  become  final  and  conclusive  upon  the 
parties,  without  it  appearing  that  notice  had  been  given  of  the 
filing  of  the  report  with  the  clerk, — that  it  will  be  presumed 
that  such  notice  was  given. 

It  appears  that  the  report  of  the  commissioners  was  filed 
with  the  clerk  of  the  circuit  court  on  the  24th  day  of  March, 
1864,  and  that  on  the  30th  day  of  April,  1864,  two  of  the  de- 
fendants to  the  petition,  Alfred  B.  Darling  and  Addison  Gage, 
did  take  an  appeal  to  the  circuit  court;  but  as  to  all  the  per- 
sons now  contesting  the  validity  of  the  proceedings,  there  was 
no  appeal  taken.  The  subsequent  orders  of  the  circuit  court  on 
the  appeals  were,  in  one  case — that  of  Addison  Gage — that  the 
condemnation  money  for  the  interest  condemned  of  Charles 
P.  Gage,  .jointly  belonged  to  Addison  Gage  and  Charles  Or 
Gage,  as  judgment  creditors  by  attachment  of  the  interest  of 
Charles  P.  Gage,  who  had  failed  to  take  any  appeal,  and  that 
it  appeared  to  the  court  that  the  railroad  company  had  paid  to 
Addison  and  Charles  O.  Gage  the  sum  of  $7595.91,  for  four- 
twelfths  of  the  condemned  premises,  and  that  that  was  the 
interest  of  Charles  P.  Gage  attached;  whereupon,  by  consent 
of  the  attorneys,  the  appeal  of  Addison  and  Charles  O.  Gage 
was  dismissed. 

Upon  the  back  of  the  report  of  the  commissioners  there 
appears  indorsed  a  receipt,  by  Addison  and  Charles  O.  Gage,  of 
the  payment  of  that  sum  to  them  by  the  railroad  company. 
In  the  case  of  the  other  appeal,  the  order  was,  that  George 
W.  Gage  was  entitled  to  be  paid  the  sum  of  $3700.96  for  one- 
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sixth  part  of  the  condemned  premises,  being  the  interest  there- 
in claimed  by  him,  and  the  railroad  company  having  paid  to 
him  that  sum,  that  the  appeal  taken  by  said  George  W.  Gage 
be  dismissed.  There  appears  here  some  inconsistency,  as  the 
appeal  purported  to  have  been  taken  by  Alfred  B.  Darling, 
the  appeal  bond  being  signed  by  George  W.  Gage  and  Charles 
A.  Badger  alone — the  statute  not  requiring  the  signature  of 
the  party  appealing — and  there  is  nothing  showing  an  appeal 
by  George  W.  Gage,  more  than  the  recital  in  the  order.  Upon 
the  back  of  the  report  of  the  commissioners  there  appears  in- 
dorsed the  receipt,  by  George  W.  Gage,  from  the  railroad 
company,  of  $3797.96,  for  one-sixth  of  the  condemnation 
money  for  one-sixth  interest  in  the  land  claimed  by  him. 

The  interests  of  the  appellees,  then,  would  seem  to  stand 
affected  as  follows: 

As  respects  the  interest  of  John  C.  Chamberlain,  the  award 
of  the  commissioners  is  to  be  regarded  as  conclusive. 

As  to  the  Charles  P.  Gage  interest,  represented  by  Hurtel 
&  Avers,  trustees,  it  appears  that  a  judgment  in  an  attachment 
suit  wherein  Charles  P.  Gage's  interest  had  been  attached,  was 
obtained  against  him  in  his  lifetime,  on  March  11.  1864,  by 
Addison  and  Charles  O.  Gage,  for  $37,997.66;  that  the  rail- 
road company  paid  on  account  thereof,  to  Addison  and  Charles 
O.  Gage,  $7595,  July  23,  1864. 

The  complainants  in  the  second  amended  cross-bill  offer,  if 
such  should  be  found  to  be  the  case,  to  refund  said  sum,  with 
interest.  The  court  below  did  so  find,  and  by  the  decree 
charges  this  interest  with  the  payment  to  the  railroad  com- 
pany of  that  sum,  with  interest. 

The  award  as  to  this  one-third  interest  was  but  $7595.91, 
greatly  less  than  the  claim  of  $37,997.66  resting  upon  it  by  judg- 
ment indebtedness.  Although  the  bare  ownership  might  still  re- 
main in  Charles  P.  Gage,  in  the  exercise  of  the  eminent  domain 
power,  where  the  law  contemplates  a  complete  divestiture  of 
title  and  liens,  the  fund  would  stand  in  lieu  of  the  land,  and 
the  court  would  seem  to  have  no  power  on  the  facts  and  the 
claim,  except  to  order  one-third  of  the  awTard  to  be  paid  to 
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the  attachment  creditors.  This  payment,  then,  appears  to  be 
one  to  the  parties  interested,  in  accordance  with  the  statute. 

The  judgment  appears  unquestioned,  and  if  Charles  P. 
Gage  had  appeared  to  the  petition,  no  part  of  the  award  could 
have  been  paid  to  him,  because  the  attachment  lien  was  exhaust- 
ive of  the  interest  in  the  property  as  measured  by  the  award. 
This  interest,  then,  must  be  regarded  as  acquired  and  paid 
for  under  the  condemnation  proceeding. 

As  to  the  interest  of  Charles  B.  Chamberlain,  who  claims 
by  descent  as  heir  of  Charles  T.  Chamberlain,  it  appears  that 
on  the  8th  day  of  June,  1863,  Alfred  B.  Darling,  in  a  suit  of 
attachment  wherein  the  interest  of  Charles  T.  Chamberlain  in 
the  land  was  attached,  recovered  a  judgment  against  the  latter 
for  $11,499.99;  that  such  interest  was  sold,  under  a  special 
execution  issued  upon  the  judgment,  to  Darling,  on  July  6, 
1863;  that  on  July  6, 1864,  Darling  executed  a  quitclaim  deed 
of  all  his  right  and  interest  in  the  land  to  J.  M.  Walker  for 
the  railroad  company;  that  on  October  18,  1864,  a  sheriff's 
deed  under  the  execution  sale,  was  made  to  Darling.  There 
appears  upon  the  back  of  the  report  of  the  commissioners,  a 
receipt,  dated  July  23,  1864,  by  Darling  from  the  railroad 
company,  of  $5696.93,  as  being  for  three-twelfths  interest  in 
the  land  claimed  by  Darling. 

The  decree  finds  the  fact  of  this  payment  by  the  railroad 
company,  and  that  it  went  in  part  redemption  of  the  land  from 
the  sale  thereof  under  the  judgment,  and  that  the  payment 
enured  to  the  benefit  of  the  owner  of  the  property,  and  charges 
the  interest  in  the  land  which  was  found  to  have  descended 
from  Charles  T.  Chamberlain  to  Charles  B.  Chamberlain,  with 
the  payment  of  said  sum  of  money,  with  ten  per  cent  per 
annum  interest  thereon  from  July  23,  1864. 

We  perceive  no  ground  for  such  a  decree.  The  land  had 
entirely  gone  from  Charles  T.  Chamberlain,  the  judgment 
debtor,  on  the  failure  by  him  to  redeem  it  from  the  sale  which 
had  been  made  under  execution  on  the  judgment  against  him. 
He  had  one  year  to  redeem  from  the  sale.  He  failed  to  do 
so.     His  judgment  creditors  had  three  months  afterward  to 
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redeem.  They  did  not  redeem.  All  interest,  then,  of  Charles 
T.  Chamberlain  in  the  land  was  entirely  gone.  At  the  expira- 
tion of  the  year  for  the  judgment  debtor  to  redeem,  Darling, 
the  purchaser  under  execution,  conveyed  his  interest  in  the 
land  to  James  M.  "Walker,  for  the  railroad  company,  and  the 
sheriff's  deed  afterward  to  Darling,  executed  October  18, 1861, 
enured  to  the  benefit  of  Walker,  and  made  his  title  complete. 

We  can  not  conceive  how  the  payment  made  by  the  railroad 
company  can  be  turned  into  a  redemption  of  the  land  by  or 
for  Chamberlain.  He  then  had  no  right  himself  to  redeem. 
The  railroad  company  did  not  make  the  payment  for  his  ben- 
efit, and  to  save  for  him  any  interest  in  the  land,  but  for  its 
own  benefit,  to  acquire  for  itself  a  good  title  to  the  land,  as 
against  Chamberlain,  as  well  as  against  Darling. 

As  the  judgment  was  in  attachment  against  the  land  only, 
and  not  in  personam,  it  is  suggested  that  there  should  have 
been  made  proof  of  the  debt  on  which  the  judgment  was 
founded,  and  the  same  was  said  in  respect  to  the  other  lien  by 
judgment  in  attachment  in  favor  of  Addison  and  Charles  O. 
Gage.  But  we  do  not  recognize  the  necessity  of  any  such 
proof.  We  must  regard  the  judgments  as  at  least  prima  facie 
evidence  of  the  indebtedness  upon  which  they  professed  to  be 
rendered.  It  appears  that  on  the  16th  of  November,  1865, 
Darling  executed  a  quitclaim  deed  of  his  interest  in  the  land 
to  Charles  T.  Chamberlain,  the  judgment  debtor.  This  deed 
conveyed  nothing,  because  Darling  had  nothing  to  convey, 
having  previously  conveyed  all  his  interest  to  Walker,  by  his 
deed  of  July  6,  1864. 

It  is  insisted  that  the  subsequent  sheriff's  deed  to  Darling, 
made  October  18,  1864,  passed  to  Darling  all  of  the  legal  title 
that  could  be  made  at  the  sheriff's  sale,  and  that  Darling's 
deed  to  Chamberlain,  of  November  16,  1865,  passed  the  title 
back  to  the  latter;  that  the  way  for  Walker  to  have  obtained 
Darling's  interest  under  the  sheriff's  sale  of  the  land,  would 
have  been  to  take  an  assignment,  from  Darling,  of  the  sheriff's 
certificate  of  purchase  given  to  Darling,  and  then  have  procured 
a  sheriff's  deed  to  himself  as  assignee.     This  would  have  been 
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one  mode;  but  he  might  also,  as  he  did,  take  an  independent 
deed  from  Darling,  and  thereby  obtain  all  Darling's  equitable 
interest  in  the  land.  Upon  the  subsequent  execution  to  Dar- 
ling of  the  sheriff's  deed  of  October  18, 1864,  Darling  acquired 
no  new  interest  in  the  land.  The  sheriff's  deed  was  but  an 
act  in  consummation  of  the  previous  sheriff's  sale  of  the  land 
under  the  execution,  and  the  deed  related  back,  and  enured  to 
the  benefit  of  the  previous  deed  which  had  been  made  by 
Darling  to  Walker,  and  made  the  title  complete  in  Walker 
under  that  deed.  Welch  v.  Button  et  al.  79  111.  465.  Noth- 
ing remained,  then,  for  Darling  to  convey  to  Chamberlain,  by 
his  deed  of  November  16, 1865. 

We  are  of  opinion,  then,  that  all  the  interest  of  Charles  T. 
Chamberlain  (the  ancestor  of  Charles  B.  Chamberlain)  in  the 
land,  was  divested  by  the  judicial  sale  under  the  judgment  in 
attachment,  and  became  vested  in  the  railroad  company,  (the 
deed  to  Walker  being  for  its  use). 

So  far  as  the  condemnation  proceeding  could  be  considered 
as  affecting  any  interest  remaining  in  Darling  after  the  execu- 
tion of  his  deed  to  Walker,  it  would  stand  unaffected  by  the 
question  of  giving  notice  of  the  filing  of  the  report,— -the  pro- 
ceeding having  been  acquiesced  in  by  Darling,  the  purchaser 
of  the  land  under  execution,  and  the  amount  of  the  award 
accepted  by  him. 

As  respects  the  interests  of  Moses  Waring  and  Caroline 
Goodman,  it  appears  that  on  the  27th  of  September,  1867, 
they  filed  their  bill  in  chancery,  against  George  W.  Gage,  to 
set  aside  a  certain  tax  deed  obtained  by  him  to  the  undivided 
two-twelfths  of  the  west  half  of  the  north-west  quarter  of  sec- 
tion 19,  township  39  north,  range  14  east  of  the  3d  principal 
meridian,  and  other  property,  and  also  to  compel  him  to  pay 
over  to  the  complainants  therein  the  amount  of  the  condemna- 
tion money,  $3797.96,  which  he  received  from  the  railroad 
company  as  being  for  one-sixth  interest  in  the  land  claimed 
by  him;  that  the  controversy  was  afterward  adjusted  by  Gage 
executing  a  release,  and  the  bill  was  dismissed. 

The  interest  in  the  land  claimed  by  Waring  and  Goodman 
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is  one-sixth.  The  filing  of  that  bill  against  Gage  to  recover 
from  him.  the  one-sixth  of  the  condemnation  money  which  he 
received  on  account  of  the  one-sixth  interest  in  the  land  which 
he  claimed  under  a  tax  title,  would  seem  to  be  a  distinct  act 
of  acquiescence  in,  and  ratification  of,  the  award,  by  Waring 
and  Goodman.  The  only  occasion  for  an  appeal  is,  where  the 
landowner  is  dissatisfied  with  the  amount  of  the  award,  and 
desires  a  rehearing,  and  trial  before  a  court  or  jury,  as  to  the 
amount  of  the  compensation.  He  may  be  entirely  content 
with  the  amount  awarded,  and  not  desire  any  further  trial,  in 
which  case,  the  giving  of  formal  notice  of  the  filing  of  the 
report,  in  order  to  give  opportunity  to  take  an  appeal,  would 
be  idle,  and  would  be  unnecessary,  and  the  award  would  be- 
come conclusive  upon  the  parties  without  the  having  given  such 
notice.  It  is  enough,  then,  that  there  should  have  been  acqui- 
escence in  the  award.  We  think,  as  respects  Waring  and 
Goodman,  there  was  sufficient  evidence  of  their  acquiescence 
in  the  award,  shown  by  their  filing  of  this  bill  against  Gage, 
asserting  their  claim  to  recover  from  him  the  amount  of  this 
condemnation  money  awarded  and  paid  over  to  him.  The 
award,  then,  as  to  this  interest,  having  been  acquiesced  in, 
would  stand  conclusive,  without  regard  to  the  question  of 
giving  notice  of  the  filing  of  the  report  of  the  commissioners. 
The  amount  of  the  award  on  account  of  this  one-sixth  inter- 
est, $3700.96,  was  paid  over  by  the  railroad  company  to  George 
W.  Gage,  under  the  following  adjudication  of  the  circuit  court 
above  referred  to: 

"Chicago,  Burlington  and  Qulncy]  r\        a         i    j? 

-r>'  ^  ^  \(Jn    Appeal    from   an 

Kailroad  Company  I       A     **£     j.Jn 

Y     Award  of   Uomims- 
v.  |        •  * 

Alfred  B.  Darling  el  al.  J 

"And  now  comes  the  said  George  W.  Gage,  one  of  the 
above  defendants,  by  Edward  P.  Towne  and  F.  H.  Kales,  f  his 
counsel,  and  it  appearing  satisfactorily  to  the  court  that  said 
George  W.  Gage  is  entitled  to  be  paid  the  sum  of  $3700.96, 
for  one-sixth  part  of  said  condemned  premises,  being  the 
interest  therein   claimed  by  him,  therefore,  it  is  ordered  that 
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said  company  pay  him  said  sum  of  money  instanter,"  and  after 
recital  of  the  payment  of  the  money,  ordering  "  that  the  appeal 
taken  by  said  George  W.  Gage  to  this  court,  in  said  matter, 
be  dismissed."  It  does  not  appear  that  any  of  the  appellees 
here  had  any  notice  of  the  taking  of  that  appeal,  or  of  any 
proceeding  in  court  to  adjudicate  upon  their  interests,  or  upon 
conflicting  interests  in  the  land,  or  that  they  ever  had  any  notice 
whatever,  or  were  in  any  way  brought  into  court,  further  than 
the  giving  of  the  notice  to  them  of  the  filing  of  the  petition,  and 
of  the  making  of  the  application  for  the  appointment  of  the 
commissioners.  It  is  insisted,  on  the  part  of  the  appellant, 
that  this  is  an  adjudication  of  court,  conclusive  upon  Waring 
and  Goodman,  that  Gage  was  entitled  to  this  money.  The 
provision  of  the  14th  section  of  the  act  is,  that  "Appeals  shall 
bring  before  the  court  the  questions  decided  or  reported  by  the 
commissioners  in  respect  to  the  parties  to  the  appeal,"  etc., 
and  it  is  contended,  in  behalf  of  Waring  and  Goodman,  that 
this  adjudication  is  in  no  way  binding  upon  them — that  its 
only  effect  was,  to  determine,  as  between  Gage  and  the  railroad 
company,  the  question  of  the  amount  of  the  condemnation 
money — that  to  have  rendered  it  binding  upon  Waring  and 
Goodman,  they  should  have  been  notified,  or  in  some  way 
brought  into  court,  in  regard  to  the  matter  of  determining 
upon  the  ownership  of  this  interest,  and  who  was  entitled  to 
receive  the  money  awarded  in  respect  of  it. 

There  exists  the  same  division  of  opinion  among  the  court 
upon  this  question,  as  in  regard  to  the  other  question,  of  giving 
notice  of  the  filing  of  the  report,  the  majority  of  the  court 
holding  that  this  adjudication,  as  respects  the  railroad  com- 
pany, is  binding  and  conclusive  upon  Waring  and  Goodman, 
as  a  judicial  determination  that  George  W.  Gage  was  entitled 
to  receive  this  condemnation  money  and  justified  the  payment 
thereof,  by  the  railroad  company,  to  him,  and  that  such  pay- 
ment was  a  full  discharge  of  the  liability  of  the  railroad  com- 
pany in  respect  thereto,  and  vested  in  them  this  one-sixth 
interest;  and  that  if,  as  between  Waring  and  Goodman  and 
Gage,    the   latter   was  not    entitled   to   receive    the   money, 
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the  only  recourse  of  Waring  and  Goodman  is  upon  Gage  to 
recover  the  money  from  him.  We  do  not  discover  in  the 
record  any  evidence  of  the  payment  to  John  C.  Chamberlain 
of  the  condemnation  money  tor  his  land.  Of  course,  he  will 
not  be  divested  of  it,  until  such  payment  shall  have  been 
made. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Breese:  I  am  of  opinion  the  decree  should  be 
affirmed,  for  the  reason,  no  notice  of  filing  the  report  was  given, 
so  that  an  appeal  could  be  taken,  and  for  the  reason,  the  land 
sought  to  be  condemned  is  not  appropriated  to  the  purposes 
set  forth  in  the  petition. 

Mr.  Justice  Dickey:  I  dissent  from  the  conclusion  of  the 
court. 

At  a  subsequent  term,  a  rehearing  having  been  granted  in 
this  case,  the  following  additional  opinion  was  filed: 

Per  Curiam:  A  rehearing  having  been  granted  in  this 
case,  and  a  re-argument  had,  the  questions  involved  have  re- 
ceived our  further  consideration.  On  full  consideration  of 
the  additional  arguments  which  have  been  presented,  we  find 
no  reason  to  change  the  conclusion  at  which  we  before  arrived, 
and  still  adhere  to  our  former  opinion  and  decision. 

The  question  of  the  loss  of  title  by  the  railroad  company  to 
the  property  condemned,  because  of  its  abandonment  or  non- 
user  by  the  company,  has  been  pressed  upon  our  attention. 
This  passed  without  notice  in  the  former  opinion,  because  we 
did  not  regard  any  such  issue  to  be  really  presented  by  the 
pleadings  and  proofs. 

The  scope  of  the  bill  was,  that  there  had  never  been  any 
acquisition  of  title  by  the  railroad  company  by  the  condemna- 
tion proceedings,  and  to  have  them  set  aside  as  void  ab  initio. 
It  is  true  that  there  is  a  general  averment  in  the  bill  that  ap- 
pellees were  in  the  actual  possession  of  the  land,  and  that  the 
23— 84th  III. 
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railroad  company  had  never  taken  possession  of  or  used  the 
land;  but  all  that,  and  the  small  amount  of  corresponding  evi- 
dence, was  regarded  but  as  incidental  to  and  in  support  of  the 
main  claim:  that  there  had  never  been  any  title  acquired  under 
the  condemnation  proceedings,  because  of  their  invalidity. 
We  still  so  think,  and  that  there  is  no  such  distinct  issue  as 
that  of  whether  or  not  the  company  has  lost  title  to  the  land 
by  abandonment  or  non-user,  properly  before  us,  as  the  case  is 
now  presented. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  and  the  former  opinion. 

Decree  reversed. 
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CENTEAL    GRAND     DIVISION 

JANUARY    TEEM,    1877. 


Wiley  W.  Montanye 
George  A.  Wallahan. 

1.  Landlord  and  tenant — when  tenant  considered  as  holding  over. 
Where  the  landlord,  at  the  expiration  of  a  written  lease  for  one  year,  de- 
manded possession,  which  the  tenant  refused  to  deliver,  but  afterwards,  and 
on  the  same  day,  without  notice  to  the  landlord,  left  the  premises,  and  re- 
turned on  the  next  clay  and  continued  in  possession  for  nearly  two  years, 
without  any  further  contract  for  leasing,  or  payment,  or  demand  of  rent,  it 
was  held,  that  there  was  a  holding  over,  under  the  terms  of  the  written  lease. 

2.  Same — eviction  by  law  to  excuse  payment  of  rent  need  not  be  actual  ex- 
pulsion. Where  a  tenant  in  possession  is  ordered  by  the  sheriff,  having  a 
writ  of  restitution  based  upon  a  judgment  against  the  landlord,  to  vacate  the 
premises  described  in  the  writ,  and  he  and  his  family  leave  the  premises 
and  commence  to  take  their  goods  away,  and  then  the  party  entitled  to  pos- 
session under  the  writ  executes  a  lease  to  such  tenant,  and  permits  him  to 
retain  possession  under  him,  there  is  such  an  eviction  by  judgment  of  court 
as  excuses  the  tenant  from  the  payment  of  rent  to  the  first  landlord. 

3.  Mistake — in  name  of  party  in  body  of  contract  does  not  vitiate.  Al- 
though a  party  to  a  lease  may  be  misnamed  in  the  body  of  the  writing,  yet 
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if  he  signs  it,  it  is  his  contract,  no  matter  by  what  name  he  is  called  in  the 
body  of  the  instrument. 

4.  Rehearing — stay-order  on  petition  does  not  affect  what  is  already  done. 
Where  a  judgment  has  been  affirmed  in  the  Supreme  Court,  and  a  writ  of 
restitution  issued  under  it,  and  a  tenant  evicted,  a  motion  for  a  rehearing 
entered  and  a  stay-order  made  will  not  affect  what  has  already  been  done. 

5.  Same — effect  of  reversal.  Where  a  judgment  of  the  circuit  court  has 
been  affirmed  by  the  Supreme  Court,  and  upon  a  rehearing  it  is  reversed, 
such  judgment  of  reversal  will  not  retroact  and  disturb  any  rights  which  may 
have  been  innocently  acquired  under  the  judgment  of  affirmance,  and  upon 
the  faith  of  it  whilst  it  was  in  full  force. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Clark  &  Elwood,  for  the  plaintiff  in  error. 

Messrs.  Williams,  Burr  &  Capen,  Mr.  R.  G-.  Ingersoll, 
Mr.  W.  S.  Bush,  and  Mr.  Nathaniel  French,  for  the  defend- 
ant in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  proceeding  under  a  distress  warrant  issued  on 
the  7th  day  of  November,  1873,  by  Wallahan  against  Mon- 
tanye,  as  tenant  of  a  certain  80  acres  of  land,  for  rent  claimed 
to  be  due  for  the  year  1873.  The  distress  warrant  having  been 
levied,  proceedings  were  had,  under  the  statute,  in  the  circuit 
court  to  assess  the  amount  of  rent  due,  and  the  amount  found 
due  by  the  jury  was  $256.15,  for  which  judgment  was  entered, 
and  this  appeal  taken  therefrom  by  the  defendant. 

There  was  a  written  lease  between  the  parties,  whereby  "Wal- 
lahan leased' the  premises  to  Montanye  for  one  year,  from 
March  1,  1871,  to  March  1,  1872,  for  one-third  of  the  small 
grain  raised,  to  be  threshed  and  delivered  to  Wallahan  at  the 
machine  on  the  place,  and  one-third  of  the  corn,  to  be  husked 
and  delivered  in  the  crib  on  the  place — Wallahan 's  share  of 
the  corn  to  be  husked  by  the  15th  day  of  December,  1871. 
Montanye  went  into  possession.  On  the  expiration  of  the 
lease,  March  1,  1872,  Wallahan  demanded  possession,  which 
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Montanye  refused  to  deliver.  He  did,  however,  leave  the 
premises  that  evening,  but  without  notice  to  Wallahan,  and 
returned  again  on  the  2d  or  3d  day  of  March,  1872,  and  con- 
tinued in  the  occupancy  until  in  November,  1873.  There  was 
no  further  contract  for  leasing,  or  payment,  or  demand  of 
rent. 

We  think  there  was  a  holding  over  here,  after  March  3, 
1872,  under  the  terms  of  the  written  lease — that  the  temporary 
absence  and  return  did  not  avoid  this  effect. 

Objection  is  taken  to  this  lease  because  of  a  variance  in 
name,  William  W.  Montanye  being  written  in  the  body  of 
the  lease,  defendant's  true  name  being  Wiley  W.  Montanye. 
The  name  signed  is  W.  W.  Montanye.  The  proof  is,  that  the 
defendant  signed  the  lease.  It  is  his  lease,  then,  and  he  is 
bound  by  it,  no  matter  by  what  name  he  may  call  himself  in 
the  body  of  the  lease. 

There  was  shown  in  defense  a  decree  of  the  circuit  court  of 
Woodford  county,  in  a  case  wherein  The  State  of  Illinois  was 
complainant,  and  Wallahan  and  others  defendants,  rendered 
on  the  22d  day  of  April,  1865,  which  set  forth,  that  in  the  year 
1852  a  judgment  in  escheat  was  rendered  in  favor  of  the  State 
against  the  land,  whereby  the  title  became  vested,  and  had 
since  remained  in  the  State;  that  Wallahan  and  his  wife  made 
claim  to  the  land  under  a  pretended  deed  from  the  former 
owner  of  the  land,  which  they  had  made  and  forged  since  his 
death,  and  that  their  only  right  of  possession  to  the  land  was 
under  such  deed;  and  the  decree  enjoins  them  from  asserting 
any  claim  or  exercising  any  control  over  the  land,  and  ordered 
that  they,  and  all  claiming  under  them,  quit  and  deliver  up 
possession  of  the  land  to  the  sheriff  of  Woodford  county,  for 
the  use  of  the  State  of  Illinois,  the  same  to  be  held  by  him  as 
custodian  for  the  State,  and  that  a  writ  of  possession  issue  to 
the  sheriff  to  take  and  deliver  possession.  The  decree  was  ap- 
pealed from  to  this  court,  and  on  the  22d  day  of  January,  1872, 
the  court  affirmed  the  decree.  A  writ  of  restitution  was  is- 
sued by  the  clerk  of  the  Woodford  circuit  court  on  the  26th 
day  of  June,  1872,  which  the  sheriff  took  and  went  to  the 
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premises  to  execute.  He  demanded  of  Montanye  possession 
of  the  land,  ordered  his  family  to  leave  the  house,  and  they 
went  out;  commenced  removing  his  goods,  carrying  a  portion 
of  them  out  of  the  house.  Thereupon,  a  lease  in  writing  was 
executed,  under  the  hands  and  seals  of  the  sheriff  and  Mon- 
tanye, bearing  date  June  26,  1873,  whereby  the  former,  for  the 
use  of  the  State,  leased  to  Montanye  the  premises,  from  that 
date  until  March  1,  1874,  he  covenanting  to  keep  them  in 
good  repair  and  condition,  and  to  surrender  them  up  to  the 
lessor  at  the  expiration  of  the  term  in  as  good  condition  as 
when  taken — and  Montanye  was  then  allowed  to  remain  in 
possession. 

We  are  of  opinion  that  there  was  here  an  eviction  by  judg- 
ment of  court  on  a  superior  title,  which  excuses  the  payment 
of  rent.  It  wTas  not  necessary  that  there  should  be  an  actual 
physical  expulsion  from  the  premises.  As  bearing  upon  the 
question  in  hand,  we  consider  what  took  place  as  tantamount 
thereto.  Although,  until  this  time,  Montanye  might  be  re- 
garded as  the  tenant  of  Wallahan,  holding  over  under  the 
terms  of  the  original  written  lease,  we  view  this  transaction  as 
entirely  putting  an  end  to  such  implied  tenancy;  that  there 
was  a  restitution,  by  process  of  law,  of  the  possession  to  the 
rightful  owner  who  was  entitled  thereto ;  that  the  new  lease 
was  rightfully  taken  by  Montanye  from  the  sheriff,  and  that 
thenceforth  he  was  the  tenant  of  the  sheriff  for  the  use  of  the 
State,  and  that  the  relation  of  tenant  and  landlord  never  after 
existed  between  him  and  Wallahan. 

There  was  evidence  of  the  service  of  a  written  notice,  signed 
by  Wallahan,  upon  Montanye,  dated  July  3,  1872,  stating  that 
a  petition  for  a  rehearing  in  the  case  in  this  court  had  been 
filed,  that  an  order  for  the  stay  of  proceedings  had  been  ob- 
tained, and  that  Wallahan  would  disregard  the  payment  of 
rent  to  or  the  acknowledgment  of  any  one  else  as  landlord,  and 
would  hold  Montanye  to  all  the  responsibility  the  law  imposed 
upon  him  as  his  tenant. 

There  was  no  evidence  of  any  stay-order,  more  than  such 
statement  in  the  notice,  which  would  not  be  competent  evidence 
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thereof,  and  had  there  been  proof  of  such  a  stay-order,  we  do 
not  see  that  it  would  avail  anything.  What  had  already  been 
done  would  stand,  and  the  order  could  not  have  the  effect  to 
create  a  tenancy  between  Montanye  and  Wallahan. 

It  was  also  in  evidence,  that  on  the  9th  day  of  October,  1874, 
this  court,  in  accordance  with  the  terms  of  a  written  stipula- 
tion, signed  by  the  counsel  of  the  respective  parties,  and  filed, 
made  an  order  which  recited  that  the  errors  assigned  were  con- 
fessed by  the  appellee,  and  reversed  the  decree  of  the  circuit 
court  of  Woodford  county,  and  remanded  the  cause  to  that 
court,  with  directions  to  dismiss  the  bill,  and  judgment  was 
rendered  against  the  appellants  for  costs. 

We  do  not  see,  either,  that  this  judgment  of  reversal  could 
have  any  effect  here.  It  would  not  retroact  and  disturb  any 
rights  which  Montanye  had  innocently  acquired  under  the 
judgment  of  affirmance  of  the  decree,  and  upon  the  faith  of 
it,  whilst  it  was  in  full  force.      Wadhams  v.  Gay,  73  111.  415. 

We  do  not  perceive  that  there  was  any  relation  of  landlord 
and  tenant  subsisting  between  these  parties  during  the  period 
for  which  rent  is  here  claimed,  and,  consequently,  that  there  is 
any  rent  due.  And  the  case  for  the  appellant  is  further 
strengthened  by  the  evidence,  that  for  the  year  1873  (the  year 
for  which  the  rent  is  claimed),  appellant  rented  the  land  of, 
and  paid  the  rent  therefor  to,  one  Robert  Johnson,  who  claimed 
under  a  quitclaim  deed  from  Robert  Kennedy  and  Margaret 
Taylor  of  their  interest  in  the  land,  as  heirs  at  law  of  John 
Kennedy,  the  former  owner,  and  that  in  November,  1873,  ap- 
pellant was  evicted  from  the  premises  by  the  sheriff  of  Wood- 
ford county,  by  virtue  of  a  writ  of  restitution  issued  in  favor 
of  appellee  and  Elizabeth  Wallahan,  and  against  the  People 
of  the  State  of  Illinois,  on  the  6th  of  November,  1873,  from 
the  circuit  court  of  Peoria  county. 

We  regard  the  evidence  as  sufficiently  showing  such  an  evic- 
tion through  the  direction  and  agency  of  the  appellee. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Village  of  Kansas 

v. 
William  Juntgen. 

1.  Municipal  corporation — execution  can  not  be  awarded.  It  is  error 
to  award  an  execution  against  a  municipal  corporation. 

2.  Costs  —  in  suit  by  tax-payers  in  name  of  milage.  In  a  suit  by  tax- 
payers of  an  incorporated  village,  in  the  name  of  the  village,  the  statute 
requires  they  should  file  a  bond  for  costs,  and  if  the  plaintiffs  fail,  judgment 
for  costs,  it  seems,  should  go  against  the  securities. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Mr.  Kobert  L.  McKinlay,  for  the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  suit  was  instituted  in  the  county  court  of  Edgar  county, 
by  the  village  of  Kansas,  plaintiffs,  and  against  William  Junt- 
gen,  defendant,  certain  tax-payers  suing  in  the  name  of  the 
village  to  recover  money  alleged  to  have  been  paid  to  the  de- 
fendant without  lawful  authority. 

There  was  a  verdict  for  the  defendant,  and  judgment  being 
rendered  thereon,  the  plaintiffs  appealed  to  the  circuit  courC, 
in  which  court  there  was  also  a  verdict  for  the  defendant,  which 
the  court  refused  to  set  aside,  and  rendered  judgment  against 
the  plaintiffs  for  the  costs,  and  that  defendant  "  have  execution 
thereof."  To  reverse  this  judgment  and  order,  plaintiffs  ap- 
peal to  this  court. 

This  village  was  incorporated  under  the  general  law,  on 
October  12,  1872. 

An  important  question  is  raised,  which  we  will  not  now  dis- 
«uss,  as  there  is  no  argument  on  behalf  of  appellee,  and  as  the 
judgment  must  be  reversed  for  the  reason  that  an  execution 
was  ordered  to  collect  the  costs. 

In  City  of  Chicago  v.  Hasley,  25  111.  595,  it  was  held  to  be 
error  to  award  an  execution  against  a  municipal  corporation, 
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and  this  rule  lias  been  adhered  to  ever  since.     City  of  Bloom- 
ington  v.  Brokaw  et  al.  77  ib.  194. 

The  statute  authorizing  tax-payers  of  an  incorporated  vil- 
lage to  bring  actions  in  the  name  of  the  village,  requires  they 
shall  file  a  bond  for  costs,  and  shall  be  liable  for  all  costs  in 
case  the  village  be  cast  in  the  suit,  and  judgment  shall  be  ren- 
dered accordingly.  Ch.  24,  Rev.  Stat.  1874.  It  would  seem, 
from  this,  that  the  judgment  for  costs  should  go  against  the 
tax-payers  signing  the  bond.  At  any  rate,  no  order  could  go 
for  an  execution  against  the  corporation. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded.  The  question  raised  being  an  important  one, 
a  venire  de  novo  is  awarded. 

Judgment  reversed.    ■ 


Thomas  Williamson 

v. 
The  County  of  Cass. 

Appeal,  and  trial  de  novo — waiver  of  irregularities.  Where  a  party  ap- 
peals from  an  order  of  the  board  of  commissioners  assessing  damages  done 
to  his  property  on  account  of  the  opening  of  a  road,  and  a  trial  is  had  in 
the  circuit  court,  he  can  not,  on  appeal  from  the  judgment  of  that  court  to 
the  Supreme  Court,  raise  the  question  as  to  his  right  to  a  jury  of  twelve  in- 
stead of  six  in  the  proceedings  before  the  board.  That  question  is  waived  by 
appealing  to  the  circuit  court,  where  the  trial  is  de  novo. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Ketcham  &  Gridley,  for  the  appellant. 

Mr.  Richard  Mills,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

A  proceeding  was  commenced  before  the  board  of  county 
commissioners  of  Cass  county,  to  locate  and  open  a  public 
road.     The  petition  upon  which  the  proceedings  were  based 
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was  presented  and  filed  by  the  county  clerk  at  the  March  terni) 
1874,  and  action  was  taken  thereon  by  appointing  viewers  to 
examine  the  proposed  route  and  make  report  to  the  board  of 
commissioners. 

At  the  June  session  of  the  board  the  viewers  filed  their 
report,  recommending  the  establishment  of  the  road.  The 
board,  after  considering  the  matter,  made  an  order  to  establish 
and  open  the  road  as  asked  by  the  petition.  At  the  same  time 
appellant  and  others,  through  whose  land  the  road  was  loca- 
ted, filed  a  claim  for  damages.  The  board,  thereupon,  under 
the  statute  then  in  force,  appointed  a  jury  of  six  freeholders 
to  view  the  route  and  assess  the  damages  to  which  the  claim- 
ants might  be  justly  entitled. 

At  their  next  meeting,  on  the  thirteenth  of  July,  1874,  ap- 
pellant moved  that  a  jury  of  twelve  men  be  appointed  to 
assess  his  damages.  The  board  overruled  the  motion,  and  the 
six  men  previously  selected  were  sworn  and  ordered  to  report 
to  the  next  regular  session  of  the  board.  They,  in  conformity 
with  this  order,  reported  at  the  next  term  that  they  found 
appellant's  damages  to  be  $235.  The  finding  was  approved, 
and  the  statutory  order  was  made  for  the  opening  of  the  road. 
Thereupon  this  claimant  appealed  to  the  circuit  court,  where 
a  trial  was  had  before  the  court  and  a  jury,  and  a  verdict  was 
found,  in  favor  of  appellant,  for  $475.  He  thereupon  entered 
a  motion  for  a  new  trial,  which  was  overruled,  and  he  appeals 
to  this  court. 

It  is  first  urged,  that  appellant  was  deprived  of  a  jury  of 
twelve  men  by  the  action  of  the  board  of  commissioners,  when, 
under  the  constitution,  he  was  entitled  to  a  jury  of  that  num- 
ber; that  the  jury  spoken  of  by  that  instrument  means,  and 
can  only  mean,  a  jury  of  twelve  men,  and  that  he  was  denied 
his  constitutional  right  when  but  six  were  appointed  by  the 
board.  We  are  clearly  of  opinion  that  this  question  can  not 
be  raised  on  this  record. 

It  appears,  that  on  the  trial  in  the  circuit  court  he  had  such 
a  jury  as  he  claims  he  was  entitled  to,  and  they  have  passed 
on  his  claim  for  damages.     It  is  the  well  established  practice 
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in  this  State,  that  where  a  justice  of  the  peace,  or  an  inferior 
tribunal,  has  jurisdiction  of  the  subject  matter  of  the  contro- 
versy, and  an  appeal  is  taken  to  the  circuit  court,  where  a  trial 
de  novo  may  be  had,  and  the  parties  are  before  that  court, 
mere  technical  objections  or  irregularities  in  the  inferior 
tribunal  will  not  be  heard  to  deprive  the  circuit  or  appellate 
tribunal  of  jurisdiction.  Nor  can  such  objections  be  urged  in 
this  court  to  reverse  the  judgment  of  the  appellate  court. 
This  is  the  long  established  and  uniform  doctrine  of  this  court, 
found  in  many  volumes  of  our  reports. 

This  record,  then,  shows  that  the  board  of  commissioners 
had  jurisdiction  of  the  subject  matter,  and  by  the  appeal  the 
circuit  court,  in  like  manner,  became  invested  with  such  juris- 
diction; and,  by  process  and  appearance,  the  circuit  court 
acquired  jurisdiction  of  the  parties,  to  hear,  determine  and 
adjudicate  on  their  rights;  and  having  that  right,  the  court 
was  bound  to  proceed  to  a  trial  and  judgment,  unless  the  par- 
ties elected  to  dismiss.  The  party,  by  appealing  to  the  circuit 
court,  submitted  himself  to  the  jurisdiction  of  that  tribunal 
for  trial,  and  could  not  urge  technical  objections  or  irregulari- 
ties in  the  inferior  tribunal.  Had  he  not  appealed,  and  had 
he  contested  the  validity  of  the  proceedings  of  the  board,  by 
an  action  of  trespass,  or  otherwise,  on  the  road  authorities 
proceeding  to  open  the  road,  then  he  could  have  raised  this 
question;  but  he  has  waived  it  in  this  proceeding. 

It  is,  however,  urged  that  the  verdict  is  against  the  evidence, 
on  the  assessment  of  damages.  On  looking  into  the  evidence, 
we  find  that  it  is  not  harmonious.  The  witnesses  differ  widely 
as  to  the  amount  of  damages  appellant  will  sustain  by  opening 
the  road.  Whilst  the  evidence  might  have  sustained  a  verdict 
for  a  larger  sum,  it  might,  also,  had  it  been  for  a  less  amount. 
On  questions  of  this  character,  it  is  seldom  that  we  find  the 
evidence  harmonious,  and  it  is  for  the  jury  to  determine,  in 
view  of  all  the  testimony,  what  is  a  fair  compensation,  and  we 
will  not  reverse  unless  we  can  see  that  it  is  manifestly  wrong. 
Such  is  not  the  fact  in  this  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  A.  Pennell 


Sarah  McAfferty. 

1.  Kescission  of  contract — must  be  in  apt  time.  Where  the  vendor  of 
an  article  guarantees  the  successful  working  thereof,  and  agrees  to  take  it 
back,  and  refund  the  purchase  money,  in  case  it  fails  to  work  as  guaranteed, 
the  vendee,  if  the  article  does  not  work  well,  has  the  right  to  rescind  the 
contract,  but  he  must  do  so  within  a  reasonable  time,  and  if  he  fails  to  do 
so,  the  vendor  may  well  conclude  that  he  has  elected  to  keep  the  article, 
notwithstanding  its  defective  operation. 

2.  Contract  of  guaranty  that  article  sold  will  work  well — proper  manage- 
ment required  of  buyer.  Where  the  vendor  of  an  article  guarantees  it  to 
work  well,  it  is  necessarily  implied  that  the  article  shall  have  reasonably 
good  management  in  its  use,  and  an  instruction  that  the  vendee  is  entitled 
to  recover  if  the  article  failed  to  work  well,  but  which  omits  this  qualifica- 
tion, is  not  an  accurate  expression  of  the  law. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

In  November,  1868,  Sarah  McAfferty,  plaintiff,  was  con- 
structing a  dwelling  house,  and  contracted  with  William  A. 
Pennell  &  Co.,  defendants,  for  the  use  of  "  Ruttan's  ventila- 
tion "  in  her  own  dwelling,  or  building,  for  which  she  paid 
them  $100,  the  receipt  of  which  is  acknowledged.  At  the 
same^time,  she  contracted  with  them  for  a  furnace  of  their  own 
manufacture,  to  be  by  them  put  up  in  her  house.  A  receipt,  evi- 
dencing the  contract  between  the  parties^  was  signed  by  defend- 
ants and  delivered  to  plaintiff.  It  was  as  follows :  "  It  is  under- 
stood and  agreed  by  — ,  the  party  receiving  this  receipt,  that, 
if  they  shall  faithfully  carry  out  the  instructions  given  them  by 
William  A.  Pennell  &  Co.,  or  their  agents,  in  the  construction  of 
their  building,  in  putting  in  incoming  and  outgoing  air-ducts, 
and  fitting  up  for  the  Ruttan  ventilation,  then,  and  then  only, 
shall  said  W.  A.  Pennell  &  Co.  guarantee  the  successful  work- 
ing of  both  ventilation  and  warming;  and,  in  case  of  failure,  they 
agree  to  refund  all  money  paid  to  them,  and  remove  the  air- 
warmer  at  their  own  expense,  and  pay  all  damages  that  may 
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accrue  in  consequence.     But  if  said  does  not  faithfully 

carry  ont  such  instructions,  and  it  fails  in  consequence  thereof, 

then  said  shall  not  only  pay  the  full  bill  of  ~W.  A.  Pen- 

nell  &  Co.,  but  shall  also  be  liable  to  them  for  any  damages 
that  may  accrue  to  said  W.  A.  Pennell  &  Co.  in  consequence 
of  such  neglect  or  failure.  Received  of  Miss  Sarah  McAfferty 
$100,  as  royalty,  to  use  Puttan's  ventilation  in  her  own  dwell- 
ing, or  building." 

It  was  proven  that  plaintiff,  in  building  her  house,  followed 
substantially  the  directions  of  defendants.  Hawley,  a  mem- 
ber of  the  firm  of  Pennell  &  Co.,  furnished  the  plans  in  regard 
to  the  heating  and  ventilation,  and  gave  orders  as  to  the  con- 
struction in  that  particular,  which  appear  to  have  been  obeyed. 

Under  their  contract,  defendants,  in  the  first  instance,  put  in 
plaintiff's  house  one  of  their  No.  2  furnaces.  That  furnace, 
with  the  best  management,  failed  to  produce  heat  enough  to 
warm  the  house.  Pennell,  in  his  testimony,  says  he  "  thought 
it  was  too  small."  In  the  winter  of  1869,  it  was  taken  out  by 
defendants,  and  a  No.  3,  which  is  a  larger  furnace,  was  put  in. 
Plaintiff  says  that  this  furnace  did  not  work  well — that  it 
smoked,  and  did  not  furnish  heat  enough  to  warm  the  house. 
From  time  to  time,  she  made  complaint  the  furnace  did  not 
work  well.  Some  repairs  were  made  upon  it  by  defendants. 
Plaintiff  continued  the  use  of  the  furnace,  notwithstanding 
the  alleged  defects.  There  is  some  dispute  as  to  the  amount 
paid  defendants  for  the  furnace,  but,  whatever  the  contract 
price  was,  it  is  conceded  it  was  all  paid.  On  the  10th  day  of 
November,  1874,  plaintiff  gave  defendants  a  written  notice  to 
remove  the  furnace  from  her  house  and  pay  her  the  damages 
sustained;  and,  on  failure  to  do  so,  this  suit  was  brought  on 
the  guaranty  of  defendants,  to  recover  the  price  paid  and  dam- 
ages in  consequence  of  the  breach  alleged.  On  the  trial  in 
the  court  below,  plaintiff  recovered  a  judgment  for  $600,  and 
Pennell  brings  the  case  to  this  court  on  appeal. 

Messrs.  Williams,  Buee  &  Capen,  and  Mr.  W.  S.  Coy,  for 
the  appellant. 
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Messrs.  Howell  &  Hamilton,  and  Mr.  W.  M.  Hatch,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  contract  under  which  defendants  put  the  furnace,  or  air- 
warmer,  in  plaintiff's  house,  bound  them,  in  case  she  followed 
their  directions  as  to  the  construction,  to  "guarantee  the  suc- 
cessful working  of  both  ventilation  and  warming."  This 
contract  must  have  a  reasonable  construction.  With  proper 
management,  if  the  furnace  failed  to  produce  sufficient  heat  to 
warm  the  house,  or  if  it  was  otherwise  defective,  plaintiff  had 
the  privilege  to  elect  to  rescind  the  contract,  and  recover  back 
all  money  paid  defendants  for  it,  and  such  damages  as  she  may' 
have  sustained.  In  case  it  was  found  the  "  ventilation  and 
warmer "  were  unsuccessful,  with  the  usual  care,  it  was  the 
duty  of  plaintiff  to  indicate,  within  a  reasonable  time,  her 
election  to  rescind  the  contract  on  account  of  such  failure. 
That,  she  did  not  do.  The  second  furnace  was  put  in  her 
house  in  the  winter  of  1869,  and,  while  it  is  true  plaintiff  fre- 
quently complained  to  defendants  it  was  not  satisfactory,  yet 
she  gave  no  notice  of  her  desire  to  rescind  the  contract  until 
November,  1874.  Previous  to  that  time,  defendants  had  no 
license  to  remove  it,  notwithstanding  they  may  have  known, 
from  plaintiff  Or  otherwise,  it  was  not  working  successfully. 
Without  notice  to  remove  the  furnace,  defendants  might  well 
believe  plaintiff  had  elected  to  retain  it,  although  some  defects 
were  observable. 

The  second  instruction  given  for  plaintiff  declares,  if  she 
built  her  house  with  reference  to  receiving  the  heater  and 
ventilation  of  defendants,  under  their  direction  and  according 
to  their  requirements,  and  if  they  failed  to  heat  and  ventilate 
the  house  in  a  proper  and  successful  manner,  she  was  entitled 
to  recover.  This  is  not  an  accurate  expression  of  the  law  as 
applicable  to  the  facts  of  the  case.  It  omits  an  important 
qualification  that  is  necessarily  implied  in  the  contract,  viz: 
the  furnace  should  have  reasonably  good  management  in  its 
use.   Otherwise,  it  might  not  appear  it  was  the  fault  of  defend- 
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ants  it  did  not  work  well  or  answer  the  purposes  for  which  it 
was  intended,  according  to  the  terms  of  the  guaranty.  "With 
this  qualification  added,  the  instruction  states  the  law  accu- 
rately, and,  if  made,  it  could  have,  with  great  propriety,  been 
given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  M.  Clevenger 

y. 

John  Dunaway. 

1.  Distress  for  rent — effect  of  judgment.  Since  the  act  of  1873,  pro- 
viding that  where  the  defendant  in  a  proceeding  by  distress  warrant  has 
been  served,  or  appears  to  the  action,  the  judgment  shall  have  the  same 
force  and  effect  as  in  suits  commenced  by  summons,  such  judgment  is 
final  and  conclusive  between  the  parties,  as  to  all  matters  that  should  have 
been  determined  in  that  proceeding,  the  chief  of  which  is,  whether  rent  is 
due  or  not,  and  if  so,  what  amount. 

2.  Practice — when  objection  to  evidence  should  oe  specific.  Where  an 
objection  is  made  to  the  sufficiency  of  evidence  to  prove  the  contents  of 
lost  papers,  or  for  any  other  reasons  which  might  be  obviated  if  pointed 
out,  the  objection  should  be  specially  made,  and  if  the  objection  is  made 
generally  to  the  evidence,  without  pointing  out  the  specific  ground,  it  can 
not  be  urged  in  this  court. 

3.  Instruction — when  evidence  as  to  the  facts  is  contradictory.  It  is  not 
error,  where  the  evidence  is  contradictory,  to  instruct  the  jury  as  to  the  con- 
clusion of  law  upon  the  hypothesis  that  they  find  the  evidence  to  sustain 
either  one  view  or  the  other. 

4.  Exemplary  damages — in  trespass  for  levying  second  distress  warrant. 
Where  a  landlord  has  levied  a  distress  warrant  for  rent  claimed  to  be  due, 
and  on  a  trial  the  jury  has  found  there  was  no  rent  due,  and  judgment  is 
rendered  on  the  verdict,  and  the  landlord,  disregarding  that  judgment, 
levies  another  distress  warrant  upon  the  same  claim  for  rent,  the  tenant  may, 
in  an  action  for  trespass,  recover  exemplary  damages. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 
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Dunaway  brought  trespass  against  Clevenger  and  Weller 
for  taking  and  driving  away  his  hogs,  etc.  Clevenger  pleaded, 
first,  not  guilty;  second,  that  he,  by  Weller,  a  constable,  levied 
upon  the  property  in  question  and  took  possession  of  the 
same,  by  virtue  of  a  distress  warrant  issued  by  him  (Clevenger), 
and  placed  in  the  hands  of  Weller  for  that  purpose,  for  rent 
due  and  unpaid,  etc. 

Replications  were  filed  to  the  pleas,  putting  the  matters 
pleaded  in  issue;  and  in  one  it  was  replied,  as  to  the  taking  by 
virtue  of  a  distress  warrant,  that  Clevenger  had  issued  a  prior 
distress  warrant  for  the  same  rent,  upon  which  there  had  been 
a  trial  and  judgment  in  the  court  in  favor  of  Dunaway.  Upon 
this,  also,  issue  was  joined. 

Upon  the  trial  the  suit  was  dismissed  as  to  Weller. 

There  were  sixty-four  fat  hogs  taken,  of  which  sixty- three 
were  returned  on  a  writ  of  replevin,  at  the  suit  of  Dunaway, 
as  the  evidence  showed,  in  a  damaged  condition,  and  one 
died. 

Clevenger  had  rented  to  Dunaway  one  hundred  and  thirty- 
five  acres  of  land,  in  1873,  the  term  expiring  March  1,  187,4, 
at  a  rental  of  fifteen  bushels  of  corn  per  acre,  to  be  delivered 
at  Mahomet.  Subsequently  Clevenger  instructed  Dunaway 
to  crib  the  corn  on  the  premises,  as  he  had  no  cribs  to  receive 
it  at  Mahomet.  Dunaway  claimed  that  he  delivered,  as  the 
contract  required,  all  the  rent  corn.  This,  Clevenger  denied, 
claiming  that  a  portion  that  was  delivered  was  unsound,  and 
that  there  was  also  a  large  amount  not  delivered. 

Evidence  was  given  in  behalf  of  Dunaway,  tending  to  show 
the  issuing  of  a  distress  warrant  for  the  same  rent,  by  Cleven- 
ger, prior  to  that  upon  which  the  hogs  in  controversy  were 
claimed  to  have  been  seized,  and  an  adjudication  thereon  in 
the  circuit  court,  in  favor  of  Dunaway. 

Yerdict  was  returned  in  favor  of  Dunaway,  assessing  his 
damages  at  $200,  upon  which  the  court,  after  overruling  Clev- 
enger's  motion  for  a  new  trial,  gave  judgment.  Clevenger 
appeals. 
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Mr.  Z.  S.  Swan,  for  the  appellant. 
Mr.  J.  L.  Day,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  points  relied  upon,  in  the  printed  argument  of  counsel, 
for  a  reversal  of  the  judgment  of  the  court  below,  are  four: 
First,  that  the  court  erred  in  admitting  in  evidence  the  record 
of  the  judgment  in  the  proceeding  on  the  distress  for  rent, 
the  warrant  for  which  was  issued  prior  to  that  by  virtue  of 
which  the  property  in  controversy  was  claimed  to  have  been 
seized.  Second,  that  the  court  erred  in  giving  appellee's 
fourth  instruction.  Third,  that  the  judgment  is  not  supported 
by  the  evidence.  Fourth,  that  the  damages,  as  assessed,  are 
excessive. 

1st.  Since  it  is  provided  by  §  22,  chap.  80,Kev.  Stat.  1874, 
p.  660,  in  proceedings  on  distress  for  rent  in  the  circuit  court, 
"  when  the  defendant  has  been  served  with  process  or  appears 
to  the  action,  the  judgment  shall  have  the  same  force  and  effect 
as  in  suits  commenced  by  summons,  and  execution  may  issue 
thereon,  not  only  against  the  property  distrained,  but  also 
against  the  other  property  of  the  defendant,"  it  can  hardly 
admit  of  question  that  a  judgment  so  rendered  is  final,  and 
conclusive  between  the  parties  as  to  all  matters  that  should 
have  been  determined  in  that  proceeding,  the  chief  of  which 
is,  whether  rent  was  due,  and  if  so,  what  amount.  This  sec- 
tion was  enacted  first  in  1873,  and  has  been  in  force  since  July 
1,  of  that  year,  and  is,  hence,  applicable  to  the  judgment  in 
question.     See  laws  of  1873,  p.  121,  §  23. 

It  was  agreed  between  the  parties,  that  the  original  papers 
had  been  lost,  and,  necessarily,  secondary  evidence  of  their 
■contents  was  then  admissible.  The  evidence  tended  to  iden- 
tify the  parties  with  the  present  parties,  and  to  show  that  the 
rent  in  question  was  the  same  rent  now  claimed  to  have  been 
due,  as  justifying  the  issuing  of  the  distress  warrant  uncler 
which  appellant  claims  protection.  The  defendant  appeared 
and  defended.  That  warrant  was  issued  and  the  trial  thereon 
24— 84th  III. 
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had,  after  the  rent  here  in  question  was  due;  and  we  see  no 
reason  why,  if  the  rent  was  due  appellant,  for  which  he  issued 
the  warrant  under  which  he  now  seeks  to  defend,  he  was  not 
entitled  to  judgment  in  that  proceeding.  The  objection  of 
appellant  was  general.  If  he  relied  upon  the  insufficiency  of 
the  evidence  to  show  the  contents  of  the  lost  papers,  or  to 
identify  the  claim  for  rent  with  that  involved  in  the  present 
controversy,  he  should  have  made  that  specific  objection  at  the 
time,  either  against  the  admission  of  the  evidence,  or  by  mo- 
tion to  exclude  it  from  the  jury.  Such  an  objection,  if  then 
made,  might  have  been  obviated  by  additional  and  more  satis- 
factory evidence,  and  it  can  not,  therefore,  now  be  urged  here. 
Howell  et  al.  v.  Edmonds,  47  111.  85;  Buntain  Y.Bailey,  27 
id.  410;  Gillespie  v.  Smith,  29  id.  473;  President  and  Trus- 
tees v.  Holland,  19  id.  271;  Swift  v.  Whitney,  20  id.  144; 
Sargeant  v.  Kellogg,  5  Gilm.  273;  Harmon  v.  Thornton,  2 
Scam.  351. 

2d.  The  fourth  instruction,  given  at  the  instance  of  plain- 
tiff, to  which  objection  is  taken,  is,  as  we  understand  the 
record,  based  upon  and  sustained  by  evidence  given  by  appel- 
lee. The  court  does  not  assume  to  determine  whether  the 
evidence  of  appellant  or  appellee  is  entitled  to  most  credit, 
but  leaves  that  to  be  determined  by  the  jury.  The  witnesses 
were  before  the  jury,  and  they  may  have  been  justified  in  giv- 
ing more  credence  to  the  one  than  the  other;  and  it  does  not 
follow  because  the  evidence  was  contradictory  on  this  point,  it 
was  error  to  instruct  them  as  to  the  conclusion  of  law,  upon 
the  hypothesis  that  they  found  the  evidence  to  sustain  either 
one  view  or  the  other.  The  legal  conclusion  is  unobjectiona- 
ble, and  the  instruction  was  not  improper. 

3d.  We  are  inclined  to  think  the  preponderance  of  the  evi- 
dence on  the  question  of  whether  there  was,  in  fact,  any  rent 
due  from  appellee  to  appellant,  when  the  distress  warrant  was 
issued,  was  with  appellee — certainly  we  can  not  say  it  so  deci- 
dedly preponderated  the  other  way  as  to  justify  the  setting 
aside  of  the  verdict  of  the  jury,  even  if  there  were  no  other 
evidence  properly  affecting  the  question  of  whether  appellant 
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committed  a  trespass.  But  we  think  the  evidence  of  the 
former  judgment  in  regard  to  that  question  was  conclusive. 
It  determined  there  was  no  rent  due  from  appellee  to  appel- 
lant, and  appellant's  only  remedy  then  was  by  a  correction  of 
that  judgment,  if  wrong,  in  this  court. 

4th.  There  was  evidence  of  actual  damages  beyond  the 
amount  of  the  judgment,  although,  it  may  be,  not  a  prepon- 
derance— but  the  case  is  one  in  which,  under  all  the  circum- 
stances, we  are  of  opinion  some  amount  of  exemplary  damages 
mi^ht  also  have  been  ffiven. 

After  a  jury  had  determined  no  rent  was  due  appellant,  it 
savors  strongly  of  malice  and  a  desire  to  oppress,  that,  disre- 
garding the  judgment  on  that  verdict,  he  should  again,  and  for 
the  same  claim  of  rent,  issue  his  warrant  and  seize  appellee's 
property. 

We  discover  no  grounds  sufficient  to  authorize  a  reversal  of 
the  judgment,  and  it  will  be  affirmed. 

Judgment  affirmed. 


Henry  Titcomb 

v. 

Jonathan  Vantyle,  Sen. 

1.  Verdict  —  on  feigned  issue  out  of  chancery,  only  advisory.  The 
verdict  of  a  jury,  on  a  trial  of  a  feigned  issue  out  of  chancery,  is  merely 
advisory  to  the  chancellor,  which  he  may  regard  or  disregard,  and  enter  a 
decree  contrary  to  the  finding,  as,  in  his  judgment,  the  weight  of  the  evi- 
dence may  justify. 

2.  Insanity— presumption  in  regard  to.  The  legal  presumption  is,  that 
all  persons  of  mature  age  are  of  sane  memory,  and  this  presumption  con- 
tinues until  inquest  found,  when,  perhaps,  the  presumption  is  reversed  until 
rebutted  by  evidence  that  sanity  has  returned. 

3.  When  it  is  sought  to  set  aside  a  judgment  and  sale  of  land  under  it, 
on  the  ground  of  the  insanity  of  the  defendant  at  the  time  the  judgment 
was  rendered,  it  devolves  upon  the  party  averring  such  insanity,  to  prove  it 
by  a  clear  preponderance  of  evidence. 
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4.  Same — when  party  relieved  from  responsibility  for  his  acts.  When 
the  mind  is  so  deranged  that  a  person  can  not  comprehend  and  understand 
the  effect  and  consequences  of  an  act,  or  the  business  in  which  he  may  be 
engaged,  the  law  will  relieve  him  from  his  acts ;  but  so  long  as  he  is  pos- 
sessed of  the  requisite  mental  faculties  to  transact  rationally  the  ordinary 
affairs  of  life,  he  will  not  be  relieved  from  the  responsibility  that  rests  on 
the  ordinary  citizen. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  Edward  Lane,  for  the  plaintiff  in  error. 

Mr.  A.  1ST.  Kingsbury,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  to  enjoin  the  prosecution  of  an 
action  of  ejectment,  and  to  set  aside  a  sale  of  the  land  under 
which  the  plaintiff  in  the  action  claimed  title,  made  by  the 
sheriff  upon  an  execution  issued  on  a  judgment  rendered  at 
the  May  term,  1860,  of  the  circuit  court  of  Montgomery 
county,  in  favor  of  one  Charles  Rhoads,  and  against  Jona- 
than Yantyle,  Sen.,  on  the  ground -that  Yantyle  was,  at  the 
time  of  the  rendition  of  the  judgment  and  sale  of  the  premi- 
ses, insane.  A  feigned  issue  out  of  chancery  was  formed,  as 
to  the  sanity  of  the  defendant  in  the  judgment,  and  submitted 
to  a  jury,  and  they,  by  their  verdict,  found  Yantyle  insane  at 
the  time  of  the  rendition  of  the  judgment  and  sale  of  the  land, 
and,  upon  the  finding  of  the  jury,  the  court  rendered  a  decree  as 
prayed  for  in  the  bill.  Several  errors  have  been  assigned,  but, 
in  the  view  we  take  of  the  case,  we  deem  it  only  necessary  to 
consider  whether  the  evidence  bearing  upon  the  question  of 
insanity,  is  sufficient  to  sustain  the  decree  of  the  court.  In 
the  consideration  of  this  question,  no  special  importance  is 
to  be  given  to  the  finding  of  the  jury,  as  often  is,  and  properly 
so,  in  the  trial  of  an  action  at  law.  The  verdict  of  a  jury  on  a 
trial  of  a  feigned  issue  out  of  chancery,  is  merely  advisory  to 
the  chancellor,  which  he  may  regard  or  disregard,  and  enter  a 
decree  contrary  to  the  finding,  as,  in  his  judgment,  he  may  be 
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of  opinion  the  weight  of  the  evidence  may  justify.  Williams 
v.  Bishop,  15  111.  553.  On  the  8th  day  of  July,  1861,  upon 
proper  complaint  made,  a  trial  was  had  in  the  county  court  of 
Montgomery  county,  before  a  jury,  and  the  said  Yantyle  was, 
by  the  verdict,  found  to  be  insane,  .and  the  verdict  specified 
that  he  had  been  in  that  condition  about  two  months.  Prior 
to  this  finding,  the  legal  presumption  obtained  that  Yantyle 
was  sane.  The  legal  presumption  is,  that  all  persons  of  mature 
age  are  of  sane  memory.  This  presumption  continues  until 
inquest  found;  then,  perhaps,  the  presumption  maybe  regarded 
as  reversed,  until  it  is  rebutted  by  evidence  that  sanity  has 
returned.     Lilly  v.  Waggoner,  27  111.  395. 

The  judgment  which  is  attempted  to  be  impeached  by  the 
bill  having  been  rendered  in  May,  1860,  and  the  sale  having 
been  made  soon  thereafter,  it  devolved  upon  complainant  to 
establish  insanity  at  that  time  by  a  clear  preponderance  of  the 
evidence. 

The  complainant  relied  upon  the  testimony  of  five  witnesses 
to  establish  insanity  at  the  time  the  judgment  was  rendered. 
The  first  one,  J.  P.  Herman,  testified  that  Yantyle  was  insane, 
but  he  noticed  no  symptoms  of  insanity  until  ^\Iay  or  June, 
1861.  John  Adams,  the  next  witness,  says  he  saw  nothing  more 
until  the  spring  of  1861.  Two  sons,  James  and  Jonathan 
Yantyle, testify  to  strange  conduct  as  early  as  1858  and  1859; 
and,  in  their  opinion,  insanity  existed  at  that  time.  Dr.  A. 
S.  Haskel,  a  physician,  treated  Yantyle  as  early  as   1859  and 

1860,  and  gives  it  as  his  opinion  that  he  was  then  insane. 
This,  in  connection  with  the  verdict  of  the  jury  rendered  in 

1861,  was  the  substance  of  the  evidence  introduced  in  behalf 
of  complainant. 

To  overcome  this  proof,  the  defendant  called  eight  witnesses, 
who  resided  near  Yantyle,  knew  him  well,  and  transacted 
business  of  various  kinds  with  him,  and  they  all  agree  in  their 
evidence  that,  prior  to  the  judgment  and  sale  of  the  land,  he 
was  sane.  They  saw  him  make  contracts  in  regard  to  labor, 
knew  that  he  executed  notes,  deeds  and  mortgages,  and  did 
business  as  other  men  in  the  neighborhood.     One  witness,  a 
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Mr.  Bartwell,  in  his  evidence,  says,  he  had  known  the  com- 
plainant for  many  years.  In  1861,  he  and  his  wife  executed 
a  mortgage  to  the  witness,  to  secure  a  note  to  him,  and  a  note 
to  another  party.  He  had  often  loaned  the  complainant  money, 
and  he  paid  it  promptly.  In  1861,  the  complainant  came  to 
him  to  borrow  money  to  redeem  the  premises  from  the  sale 
under  the  execution.  The  witness  demanded  interest  on  the 
loan  at  the  rate  of  20  per  cent.  The  complainant  refused  to 
pay  the  interest,  and  said  he  would  not  redeem  the  land  if  he 
had  to  pay  that  interest;  that  it  sold  for  all  it  was  worth,  and 
he  had  only  paid  12J  cents  per  acre  for  it.  The  witness  also 
testified,  in  1861  the  complainant  paid  him  a  $50  counterfeit 
bill.  When  he  discovered  the  bill  was  bad,  he  took  it  back  to 
complainant,  who  said  he  had  received  it  of  a  Mr.  Nelson,  of 
Butler,  Illinois,  when  the  two  went  to  Butler,  and  complainant 
convinced  Nelson  that  he  had  received  the  bill  of  him,  and  he 
received  it  back,  and  paid  over  good  money. 

We  can  not  comprehend  how  a  man  could  be  regarded 
insane,  and  be  able  to  transact  ordinary  business  with  the 
facility  disclosed  by  the  evidence  of  the  last  witness.  Indeed, 
the  testimony  of  all  these  witnesses,  who  were  in  the  habit  of 
meeting  the  complainant  often,  and  had  good  opportunities  to 
judge  in  regard  to  the  condition  of  his  mind,  is  so  utterly 
inconsistent  with  the  theory  that  he  was  insane,  that  we  are 
led  to  believe  the  court  misapprehended  the  weight  of  the 
evidence.  At  all  events,  the  clear  preponderance  of  the  proof 
is  so  manifestly  contrary  to  the  decree  that  it  can  not  be  sus- 
tained. It  is  true,  the  conduct  of  complainant,  as  early  as 
1858  and  1859,  was,  in  some  instances,  peculiar,  and  he,  doubt- 
less, did  some  things  that  it  might  be  difficult  to  explain;  but 
on  this  account  he  is  not  to  be  released  from  his  contracts,  or 
relieved  from  the  force  and  effect  of  a  judgment.  So  long  as 
the  complainant  possessed  the  necessary  mental  faculties  to 
transact  rationally  the  ordinary  affairs  of  life,  he  must  not  be 
relieved  from  the  responsibility  that  rests  upon  the  ordinary 
citizen.  When  the  mind  is  so  deranged  that  a  person  can  not 
comprehend  and  understand  the  effect  and  consequences  of  an 
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act,  or  the  business  in  which  he  may  be  engaged,  then  the  law 
will  release  him  from  his  acts.  Lilly  v.  Waggoner,  27  111. 
395.  The  complainant,  when  the  note  was  given  in  1859, 
upon  which  the  judgment  was  rendered,  seemed  to  comprehend 
and  fully  understand  the  nature  of  the  transaction.  When, 
after  the  note  was  due,  and  the  summons  was  served  upon 
him,  he  conducted  himself  as  other  rational  men.  And  even 
after  the  sale  of  the  premises  in  satisfaction  of  the  judgment, 
he  made  efforts  to  raise  the  money  to  redeem  from  the  sale, 
but  when  he  found  he  could  only  obtain  the  money  by  paying 
20  per  cent  interest,  as  a  sane  man  would,  he  declined  to 
redeem,  preferring  rather  to  lose  the  land  than  bankrupt  him- 
self by  the  payment  of  an  illegal  and  ruinous  rate  of  interest. 
The  evidence,  in  our  opinion,  is  not  sufficient  to  sustain  the 
decree.  The  decree  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded. 

Decree  reversed. 


Chicago  and  Alton  Railkoad  Company 

v. 

Richard  W.  Ragland. 

1.  Garnishee — should  claim  the  benefit  of  exemption  for  his  creditor.  A 
railroad  company,  when  garnisheed  as  the  debtor  of  its  employee,  for  wages 
due  him,  he  being  the  head  of  a  family,  residing  with  the  same,  is  bound  to 
set  up  that  fact  for  such  employee,  and  claim  the  benefit  of  the  exemption 
given  him  by  law  in  such  cases. 

2.  Same — liable  to  his  debtor  if  he  pays  over  money  exempted  from  gar- 
nishment. If  a  garnishee  pays  over  money  due  from  him  to  his  employee 
for  wages  which  are  exempt  from  garnishee  process,  it  seems  he  can  not  set 
that  fact  up  in  defense  to  a  suit  brought  by  such  employee  to  recover  such 
wages. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 
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Per  Curiam:  This  case  originated  before  a  justice  of  the 
peace  of  McLean  county,  and  was  taken  by  appeal  to  the  cir- 
cuit court,  where  a  judgment  was  recovered  in  favor  of  appel- 
lee, against  appellant,  to  reverse  which  this  appeal  is  taken. 

The  only  question  presented  by  the  record  is  this:  Does  the 
law  require  a  party  who  is  garnisheed,  as  was  appellant,  to 
disclose  the  fact  that  his  creditor  was  the  head  of  a  family,  and 
claim  for  him  the  benefit  of  the  exemption  allowed  by  law. 

Section  14,  chap.  62,  title,  "  Garnishment,"  provides,  that 
the  wages  and  services  of  a  defendant,  being  the  head  of  a 
family,  and  residing  with  the  same,  to  an  amount  not  exceed- 
ing twenty-five  dollars,  shall  be  exempt  from  garnishment. 
Eev.  Stat.  1874,  p.  552. 

Appellee  was  an  employee  of  the  appellant  railroad  com- 
pany, which  became  the  debtor  of  appellee  for  wages,  and  was 
garnisheed  by  a  creditor  of  appellee.  A  judgment  was  recov- 
ered against  appellant,  which  was  paid,  appellant  failing  to 
claim,  for  the  benefit  of  its  employee,  the  exemption  granted 
by  this  section. 

It  is  insisted,  appellant  had  no  concern  with  this  matter,  and 
their  paymaster  had  no  knowledge  of  the  domestic  relations 
of  appellee. 

It  appears,  however,  that  other  employees  of  the  railroad 
company  did  know  the  fact,  and  it  was  quite  easy  for  all  the- 
officers  of  the  company  having  active  connection  with  all  the 
employees,  to  know  it.  It  is  a  very  easy  matter,  attended  with 
no  trouble  or  expense,  to  make  the  inquiry  of  every  one,  when 
employed,  if  he  has  a  family  and  residing  with  it,  and  to  enter 
on  the  pay-roll  the  word  "  family."  We  are  inclined  to  think 
a  railroad  company  should  take  an  interest  in  the  well-being 
of  all  its  employees,  and  concede  to  them  and  obtain  for 
them  all  the  advantages  the  law  gives  them.  They  are  gener- 
ally poor  men,  not  well  informed  of  their  rights,  and  it  would 
not  be  in  derogation  of  the  higher  position  occupied  by  the 
corporation,  to  save  and  protect  their  interests  in  all  cases, 
especially  when  it  can  be  done  without  trouble  and  expense  to 
the  corporation.     Such  a  disposition,  when  ftanifested,  can 
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not  fail  to  render  the  relations  existing  between  employer  and 
employee  more  agreeable,  and  perhaps  more  profitable,  and 
this  in  all  cases  of  employer  and  employee. 

Some  cases  are  cited  by  appellee,  holding,  if  a  garnishee 
pays  over  money  exempt  from  garnishment,  he  can  not  plead 
it  in  defense  to  a  suit  brought  by  a  laborer  for  his  wages. 
Lock  v.  Johnson,  36  Maine,  464;  Winterfield  v.  Railway 
Co.  29  Wis.  589;  and  other  cases. 

By  our  statute,  twenty-five  dollars  of  the  amount  claimed 
of  appellee  by  his  creditor,  then  in  the  hands  of  appellant, 
was  not  subject  to  garnishment.  It  was  held  in  trust  by  the 
company  for  appellee,  and  should  go  where  the  law  directed  it 
to  go.     Cooper  et  at.  v.  McClun,  16  111.  435. 

We  think  the  justice  of  the  case  is  with  appellee,  and  affirm 
the  judgment.     . 

Judgment  affirmed. 


George  W.  Johnson 

v. 

The  People  of  the  State  of  Illinois. 

Statutes — appeal  from  the  county  court.  The  right  of  appeal  from  the 
county  court  to  the  circuit  court,  by  section  192  of  the  Revenue  Law  of 
1872,  as  amended  by  the  act  of  1873,  is  not  taken  away  by  sections  122  and 
123  of  the  act  in  force  July  1,  1874,  entitled  "County  Courts." 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  "W".  Langlet,  for  the  appellant. 
Mr.  ¥m.  A.  Day,  for  the  People. 

Per  Curiam:  This  was  an  application  to  the  county  court 
of  Champaign  county,  at  the  May  term,  1875,  for  judgment 
against  certain  lands  for  delinquent  taxes.  Judgment  was 
rendered  against  the  lands  of  the  appellant,  and  he  appealed 
to  the  circuit  cd&irt,  the  appeal  having  been  taken  on  the  1st 
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day  of  June,  1875.     The  latter  court  dismissed  the  appeal  for 
want  of  jurisdiction,  and  from  that  order  this  appeal  is  taken. 

By  section  192  of  the  Revenue  Law  of  1872,  as  amended  by 
the  act  of  1873,  an  appeal  was  given,  in  this  class  of  cases,  to 
tiie  circuit  court.  Rev.  Stat.  1874,  page  890.  The  question 
presented  is,  whether  this  right  of  appeal  to  the  circuit  court, 
given  by  this  section,  was  taken  away  by  sections  122  and  123 
of  the  act  in  force  July  1, 1874,  entitled  "  County  Courts,"  so 
that,  under  the  latter  sections,  the  appeal  lay  only  to  the 
Supreme  Court. 

It  was  held  by  this  court,  in  the  case  of  Fovrter  v.  Pirhins, 
77  111.  271,  that  the  appeal  might  be  taken  to  either  the  circuit 
court  or  the  Supreme  Court,  at  the  option  of  the  appellant. 
According  to  the  opinion  in  that  case,  the  court  here  erred  in 
dismissing  the  appeal.  By  the  statute  which  came  in  force  July 
1, 1875,  said  section  192  of  the  Revenue  Law  is  amended  so  as 
to  give  the  appeal  therein  provided  for  to  the  Supreme  Court, 
instead  of  the  circuit  court;  but  that  statute,  not  going  into 
effect  until  after  the  appeal  in  question  was  taken,  does  not 
affect  it. 

We  are  asked  by  the  counsel  on  both  sides,  that,  in  case  we 
are  of  opinion  the  circuit  court  had  jurisdiction,  and  ought  to 
have  heard  the  case  upon  its  merits,  we  proceed  and  pass  upon 
the  objections  to  the  tax,  as  presented  by  the  record.  "We 
must  decline  to  undertake  anything  more  than  to  review  the 
ruling  of  the  lower  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jaerot  N.  Galbraith 

v. 
Christian  McLain  et  al. 

1.  Contract — by  a  child  icith  parent,  to  release  to  other  children  all  claim 
to  parent's  estate,  is  valid  and  binding.  Where  a  father  executes  a  deed  for 
a  tract  of  laud  to  one  child,  who  accepts  and  takes  possession  of  the  same, 
upon  the  express  understanding  and  agreement  that  it  is  in  lieu  of  all 
claim  such  child  may  have  in  and  to  the  residue  of  the  father's  estate  upon 
his  death,  and  that  such  child  will  release  to  the  other  children  all  his 
claim  in  expectancy  to  the  residue  of  the  estate,  such  contract  is  legal  and 
binding,  and  will  be  enforced  in  equity. 

2.  Same — when  not  xoithin  Statute  of  Frauds,  nor  contrary  to  Statute  of 
Wills.  A  contract  made  by  a  child  with  his  father,  in  consideration  of  a 
conveyance  of  land  to  him  by  the  father,  that  he  will  release  to  his  brothers 
and  sisters  all  claim  in  expectancy  to  the  residue  of  the  father's  estate,  is 
not  within  the  Statute  of  Frauds,  nor  is  it  contrary  to  the  previsions  of  the 
Statute  of  Wills. 

3.  Witness — when  widow  is  competent  in  suit  between  heirs  of  her  hus- 
band. In  a  suit  between  the  heirs  at  law  of  a  decedent,  for  a  partition  of 
the  laud  of  deceased  amongst  a  portion  of  the  heirs,  and  to  exclude  one  heir 
on  the  ground  of  a  contract  between  him  and  the  deceased,  the  widow  of 
the  deceased,  not  being  a  party  to  the  suit,  is  a  competent  witness  as  to  a 
transaction  or  conversation  which  occurred  with  her  husband  in  his  life- 
time. 

4.  Same— party  on  his  own  behalf,  in  suit  between  heirs,  not  competent. 
In  a  suit  between  the  heirs  of  a  deceased  person,  the  fact  that  the  scrivener 
who  was  employed  to  draw  a  deed,  executed  by  the  deceased  to  one  of  the 
heirs  litigant,  testified  to  a  conversation  between  them  at  the  time  the  deed 
was  drawn,  does  not  make  such  heir  a  competent  witness  on  his  own  behalf 
in  relation  to  the  same  conversation,  the  scrivener  being  in  no  legal  sense 
an  agent  of  the  deceased,  except  for  the  special  purpcfee  of  drawing  the 
deed. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 


Mr.  A.  M.  Peterson,  for  the  appellant. 
Mr.  S.  M.  Shepard,  for  the  appellees. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  on  the  equity  side  of  the  Coles  cir- 
cuit court,  instituted  by  Christian  McLain  and  others,  heirs  at 
law  of  John  Galbraith,  deceased,  complainants,  and  against 
Jarrot  1ST.  Galbraith,  Nancy  Lachbrook  and  others,  also  heirs  at 
law  of  the  same  decedent,  defendants,  the  scope  and  purpose 
of  which  was  to  enforce  the  specific  performance  of  a  contract, 
alleged  to  have  been  made  by  the  deceased,  John  Galbraith, 
in  his  lifetime,  with  Jarrot  K".-,  and  for  a  partition  of  the  lands, 
of  which  said  John  died  seized,  among  the  heirs  at  law,  to  the 
exclusion  of  Jarrot  K:,  and  for  general  relief. 

There  was  a  demurrer  to  the  bill  by  Jarrot  !N\,  which  was 
overruled,  and  thereupon  Jarrot  If.  made  answer  to  the  same, 
as  did  the  other  adult  defendants,  the  infant  defendants  answer- 
ing by  their  guardian  ad  litem.  On  replication  filed,  the 
cause  was  heard  on  the  pleadings,  depositions  and  oral  testi- 
mony, and  a  decree  passed  as  prayed,  to  reverse  which,  Jarrot 
"N.  Galbraith  appeals,  assigning  various  errors  not  necessary 
to  be  specially  noticed,  the  view  we  have  taken  of  the  case 
disposing  of  all  of  them  which  we  deem  important. 

John  Galbraith,  the  ancestor  of  these  parties  litigating, 
died  on  the  8th  day  of  September,  1874,  leaving  a  widow, 
Rebecca,  his  second  wife,  who  has  no  interest  in  this  contro- 
versy, Jarrot  !N" .,  an  only  son,  five  daughters,  and  the  children 
of  a  deceased  married  daughter,  infants,  defending  by  their 
guardian  ad  litem.  The  deceased  died  seized  and  possessed  of 
a  small  tract  of  land,  occupied  as  his  homestead,  containing 
about  one  hurfdred  and  twenty  acres  and  some  personal  prop- 
erty. He  had  owned  two  hundred  and  ten  acres,  forty  acres 
of  which  he  had  sold  and  conveyed  to  one  B.  F.  Cutler  and 
Thomas  Galbraith,  and  fifty  acres  he  had  conveyed  to  his  son 
Jarrot  N".  This  conveyance  was  made  on  February  15th,  186T, 
and  the  circumstances  under  which  it  was  made,  and  the  inten- 
tion of  the  parties  thereto,  give  rise  to  this  contention.  The 
bill  charges  the  conveyance  was  made  to  Jarrot  N.  as  the  full 
amount  of  his  share  of  his  father's  estate,  and  in  lieu  of  his 
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expectant  portion  of  his  father's  property;  that  it  was  received 
by  Jarrot  N.  as  such,  and  that,  at  the  time  of  the  conveyance,  it 
was  expressly  agreed  and  stipulated  between  them  that,  at  the 
death  of  the  father,  the  residue  of  the  lands  should  pass  to  the 
other  children,  free  from  all  claim  of  Jarrot;  that  Jarrot 
accepted  the  conveyance  with  that  understanding,  and  in  con- 
sideration thereof  he  agreed  to  execute  to  his  father,  a  release 
of  all  his,  Jarrot's,  interest  in  the  remaining  portion  of  the 
real  estate  of  his  father.  It  is  alleged,  this  release  Jarrot  has 
never  executed,  but  has  wrongfully  refused  so  to  do. 

Jarrot,  in  his  answer,  denies  all  these  statements,  claiming 
the  land  was  conveyed  to  him  as  an  inducement  to  remain 
with  his  father,  and  forego  an  expedition  to  California,  which 
he  intended  to  make  with  a  party  of  young  men  from  his 
neighborhood,  in  February,  1852;  that  in  1855,  on  his  mar- 
riage, he  entered  into  possession  of  the  land,  improved  it,  paid 
taxes  on  it,  and,  in  February,  1867,  received  the  deed;  that 
he  worked  for  his  father,  and  managed  his  business  and  his 
farm  affairs;  that  his  father  never  made  any  written  agree- 
ment to  give  the  residue  of  his  lands  to  the  female  portion  of 
his  children,  and  sets  up  here  the  Statutes  of  Frauds  and  of 
Wills,  and  insists  that  he  is  entitled  to  one  inheritable  share 
in  the  residue  of  the  lands. 

The  theory  of  the  bill  is  not  precisely  as  stated  by  appellant, 
that  Jarrot  ~N.,  in  consideration  of  this  conveyance  of  fifty 
acres  of  land,  agreed  to  execute  a  release  in  writing  to  his 
father,  of  all  his  interest  in  the  residue  of  the  land  owned  by 
his  father,  which  might,  by  possibility,  descend  to  him,  Jarrot 
K.,  at  the  death  of  his  father;  but  the  true  question  arising  is, 
was  the  deed  for  the  fifty  acres  executed  by  the  father  to  the 
son  as  an  equivalent  for  his  expectant  share  of  his  father's 
estate,  and  was  it  accepted  by  the  son  as  such.  There  was 
much  testimony  in  the  cause,  which  we  will  not  undertake  to 
recapitulate,  or  trace  step  by  step.  The  whole  volume  of  testi- 
mony, eliminating  such  portions  of  it  from  the  record  as  may 
be  considered  objectionable,  forces  the  conviction  that  such 
was  the  agreement  and  understanding  when  the  deed  was  made, 
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and  accepted  by  appellant,  and  the  only  question  is,  does  the 
law  sanction  such  an  agreement.  It  is  insisted  by  appellant 
that  both  the  Statute  of  Frauds,  and  certain  provisions  of  the 
Statute  of  Wills  are  in  the  way  of  the  enforcement  of  such  a 
contract.  "We  do  not  think  either  statute  can  be  invoked 
against  the  transaction  set  up  in  this  bill  of  complaint. 
Certainly  not  the  Statute  of  Frauds,  for  there  is  a  deed  in 
writing  for  the  fifty  acres,  accepted  by  appellant,  the  benefit 
of  which  he  is  enjoying;  and,  as  to  his  expectancy  of  an  inher- 
itance, that  cannot  be  said  to  be  such  an  interest  in  land  as  he 
could  not  surrender  by  parol.  As  to  the  conflict  with  the 
Statute  of  Wills,  there  being  no  pretense,  in  the  bill,  that  the 
land  was  an  advancement,  it  is  replied,  this  court  held  in 
Bishop  et  al.  v.  Davenport  et  al.  58  111.  105,  that  the  provis- 
ions of  the  Statute  of  Wills  bearing  upon  the  subject  of 
advancements  have  no  application  to  a  case  of  this  character. 
In  that  case,  the  release  was  by  parol,  not  in  writing  under 
seal.  Here,  there  is  no  writing,  and  it  is  one  of  the  objects 
of  the  bill  of  complaint  to  compel  appellant  to  make  such  a 
writing,  or  in  other  ways  preclude  him  from  claiming  any  part 
of  the  residue  of  the  land  of  which  his  father  died  seized  and 
possessed,  and  this  is  done  effectually  by  the  decree  rendered 
in  this  cause.  We  look  upon  the  arrangement  as  one  of  a 
family  nature,  designed  by  the  father  as  a  disposition  of  his 
property  without  the  formality  of  a  will.  It  is  shown  by  the 
proofs  that,  on  the  sale  of  the  forty-acre  tract  to  Cutler  and 
Galbraith,  he  distributed  to  each  of  the  girls  two  hundred 
dollars,  the  largest  share  of  the  proceeds,  and  to  appellant  no 
part  thereof.  His  share  of  the  estate  was  represented  by  the 
deed  for  fifty  acres,  being  twice  as  much,  and  more,  as  he 
would  have  received  under  the  estate  in  case  of  intestacy,  and 
comparing  what  he  has  received,  with  what  his  sisters  will 
get,  it  is  more  than  double.  In  justice  purely,  he  has  no 
right  to  claim  any  more,  nor  is  it  fair  or  right  he  should 
attempt  to  break  up  this  family  settlement  his  father  made, 
and  in  which  he  acquiesced  by  taking  possession  of  his  share, 
and  enjoying  it  unmolested. 
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It  is  complained  by  appellant,  that  the  testimony  of  Rebecca 
Galbraith,  the  widow,  was  improperly  admitted.  Under  the 
authority  of  Deniston  et  al.  v.  Hoagland,  Guardian,  67  111.  265, 
she  was  a  proper  witness,  as  neither  her  husband  nor  herself 
was  a  party  to  the  suit.  The  fact  that  the  transaction  or  con- 
versation she  spoke  of  occurred  during  the  marriage,  did  not, 
under  the  act  referred  to,  render  her  incompetent,  as  she  was 
not  a  witness  for  or  against  her  husband. 

It  is  complained  that  the  court  refused  to  permit  appellant 
to  testify,  in  his  own  behalf,  to  the  conversation  at  the  time 
the  deed  was  made  at  the  house  of  Wright.  It  can  not,  with 
any  propriety,  be  claimed  that  Wright,  who  wrote  the  deed, 
was  the  agent  of  John  Galbraith,  and,  therefore,  under  the 
second  section  of  chapter  51,  appellant  was  competent.  Wright 
was  a  mere  scrivener,  employed  for  a  special  purpose,  and  in 
no  legal  sense  was  an  agent  whose  acts  and  declarations  would 
bind  his  principal. 

It  is  further  complained,  that  the  acts  and  declarations  of 
the  parties,  when  they  were  at  Christian  McLain's,  were  inad- 
missible, as  the  meeting  there  was  for  the  purpose  of  a  com- 
promise. The  meeting  of  the  heirs  at  that  place  was  to  select 
a  proper  administrator  on  the  estate,  and  we  perceive  nothing 
which  occurred  then  having  the  appearance  of  an  effort  at  a 
compromise.  What  was  there  said  and  done,  were  proper 
subjects  for  consideration. 

Viewing  the  case  as  it  is  presented  by  the  record,  we  do 
not  think  a  reasonable  doubt  can  be  entertained  that  John 
Galbraith  made  this  deed  of  these  fifty  acres  of  land  to  appel- 
lant, and  the  same  was  accepted  by  him,  as  the  full  share  of 
his  father's  estate,  and  with  the  express  understanding  he 
would  make  no  claim  to  any  other  portion  of  the  estate.  He 
ought  to  be  concluded  by  what  has  been  done,  and  the  court 
decreed  properly,  and  the  decree  is  affirmed. 

Decree  affirmed. 
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Nathaniel  S.  Bouton  et  al. 

v. 

The  Board  of  Supervisors  of  McDonough  County. 

1.  County — can  only  act  through  board  of  supervisors.  The  powers  of 
a  county,  as  a  body  politic,  can  only  be  exercised  by  the  board  of  supervi- 
sors thereof,  or  in  pursuance  of  a  resolution  by  them  adopted. 

2.  Corporations — not  bound  by  act  of  individual  members.  Individual 
members  of  a  corporation  can  not,  unless  authorized,  bind  the  body  by  ex- 
press promises;  hence  it  follows,  that  a  corporate  engagement  can  not  be 
implied  from  their  unsanctioned  conduct  or  declarations. 

3.  As  corporations  can  be  expressly  bound  only  by  joint  and  corporate 
acts,  so  it  is  only  from  such  acts  done,  either  by  the  corporation  as  a  body, 
or  by  its  authorized  agent,  that  any  implication  can  be  made,  binding  it  in 
law. 

4.  Board  of  supervisors — individual  member  can  not  bind  county  by 
his  acts.  The  supervisors  have  no  power  to  act  individually;  it  is  only 
when  convened,  and  acting  together  as  a  board  of  supervisors,  that  they 
represent  and  bind  the  county  by  their  acts,  and  the  chairman  of  the  board 
has  no  greater  authority,  in  his  individual  capacity,  than  any  other 
member. 

5.  Agents — unauthorized  acts  of  do  not  affect  public  corporations.  Where 
the  officers  or  agents  of  a  public  corporation  have  no  power  with  respect  to 
a  given  matter,  neither  their  acts  nor  their  individual  knowledge  in  respect 
to  the  matter,  can  in  any  way  bind  or  affect  such  corporation. 

6.  Same — acts  of  public,  governed  by  rule  different  from  those  of  private. 
Whilst,  in  many  cases  of  mere  private  agents,  the  principal  is  bound  by  de- 
clarations and  representations  made  by  his  agent  without  authority,  in 
cases  of  public  agents  the  government  or  other  public  authority  is  not 
bound,  unless  it  manifestly  appears  that  the  agent  is  acting  within  the 
scope  of  his  authority,  or  he  is  held  out  as  having  authority  to  do  the  act, 
or  is  employed  in  his  capacity  as  a  public  agent  to  make  the  declaration  or 
representation  for  the  government. 

7.  Where  the  board  of  supervisors  of  a  county  make  a  contract  with  a 
builder  to  build  a  court  house,  for  which  he  is  to  be  paid  eighty-five  per 
cent  as  the  work  progresses,  on  monthly  estimates,  upon  the  certificate  of  the 
superintendent  of  the  building  employed  by  the  county,  fifteen  per  cent  to 
be  reserved  until  the  completion  of  the  work,  the  county  is  not  bound  by 
any  arrangement  made  between  such  builder  and  superintendent  and  a  sub- 
contractor, which  is  at  variance  with  the  terms  of  the  original  contract. 

8.  Mechanic's  lien — applies  only  to  property  subject  to  be  sold  under 
execution.    The  Mechanic's  Lien  Law  is  framed  with  reference  to  such 


1877.]  Bouton  et  al.  v.  McDonough  County.  385 

Opinion  of  the  Court. 

properly  as  is  subject  to  be  sold  under  execution,  and  as  to  such  property  as 
is  exempted  by  law  from  sale  on  execution  the  lien  is  incapable  of  enforce- 
ment, and  its  provisions,  as  respects  such  property,  are  nugatory  and  en- 
tirely inapplicable. 

9.  Same — court  house  not  subject  to.  A  court  house  does  not  come  within 
the  provisions  of  the  Mechanic's  Lien  Law,  and  no  such  lien  can  attach 
thereto. 

10.  Same — separate  personal  decree  not  contemplated  by  the  lien  law.  The 
Mechanic's  Lien  Law  does  not  contemplate  any  such  thing  as  a  personal 
decree  alone.  The  decree  rendered  may  operate  as  such,  so  far  as  respects 
any  deficiency  after  there  has  been  a  sale  upon  execution  of  the  property 
subject  to  the  lien,  and  it  fails  to  satisfy  the  amount  found  due. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the 
Hon.  C.  L.  Hiobee,  Judge,  presiding. 

Messrs.  Waite  &  Clakke,  for  the  appellant. 

Messrs.  Judd  &  Whttehottse,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 

Court: 

This  was  a  bill  in  chancery,  filed  by  N.  S.  Bouton  &  Co., 
the  appellants,  against  the  board  of  supervisors  of  McDonough 
county,  to  enforce  an  equitable  assignment,  or  a  sub-contrac- 
tor's lien.  Bouton  &  Co.  were  sub-contractors  under  A. 
Wallbaum  &  Co.,  who  were  contractors  with  the  county  for 
the  building  of  a  court  house  at  Macomb,  in  said  county.  For 
that  purpose,  on  February  11,  1869,  Wallbaum  &  Co.  made 
with  said  board,  on  behalf  of  the  county,  an  agreement  in  wri- 
ting for  the  erection  of  the  court  house,  to  be  completed  on  or 
before  August  11,  1870,  for  the  price  of  $129,000,  to  be  paid 
to  them  as  the  work  should  proceed,  as  follows :  "  Eighty-five 
cents  on  each  dollar's  worth  of  work  or  materials  furnished 
and  in  the  building,  the  money  to  be  paid  in  monthly  esti- 
mates on  the  first  day  of  each  month,  upon  the  certificate  of 
the  superintendents."  E.  E.  Myers  was  named  as  the  archi- 
tect, and  the  work  was  to  be  done  according  to  plans,  specifi- 
cations, etc.,  furnished  by  him.  Myers  and  S.  Gr.  Reid  were, 
by  the  contract,  made  the  superintendents  of  the  building. 
25— 84th  III. 
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Wairbaum  <fe  Co.  performed  the  contract,  but  not  within  the 
time  limited,  with  the  exception  of  some  $3657,  which  Ried, 
the  superintendent,  under  the  direction  of  the  board  of  super- 
visors, paid  out  to  fully  complete  the  court  house. 

In  January,  1870,  E".  S.  Bouton  &  Co.  made  a  sub-contract 
with  Wallbaum  &  Co.,  to  furnish  certain  materials  and  work, 
for  about  $25,794,  which  was  performed,  and  on  which  they 
were  paid  only  $8059,  leaving  $17,734  still  due,  which  they 
here  seek  to  recover  from  the  county.  The  court  below,  upon 
final  hearing  on  proofs,  dismissed  the  bill,  and  the  complain- 
ants appealed  to  this  court. 

The  right  of  recovery  is  based  on  three  grounds: 

First,  that  of  an  equitable  assignment  made  by  Wallbaum 
&  Co.  to  Bouton  &  Co.,  and  accepted  of  or  assented  to  by  the 
county,  through  its  superintendents,  on  October  21, 1870. 

Second,  that  of  an  order  or  estimate  for  $8196,  drawn  or 
assigned  by  Wallbaum  &  Co.,  in  favor  of  Bouton  &  Co.,  and 
accepted  or  assented  to  by  the  county,  through  its  superin- 
tendents, about  January  1,  1871. 

And,  third,  that  of  a  sub-contractors'  lien  in  favor  of  Bou- 
ton &  Co. 

As  respects  the  first  ground,  it  appears  that  in  August, 
1870,  Bouton  &  Co.,  becoming  dissatisfied  as  to  payments,  ex- 
amined into  the  affairs-  of  Wallbaum,  and  found  that  he  had 
no  partner  in  the  business,  and  that  he  was  insolvent  and  in 
bankruptcy;  and  on  the  12th  of  October,  1870,  they  caused  a 
written  notice  to  be  served  on  the  treasurer  of  the  county  of 
their  being  sub-contractors,  and  that  they  should,  under  the 
lien  law,  hold  the  county  responsible  for  the  payment  of  any 
sum  due  them.  Myers  and  Reid,  the  superintendents,  had 
knowledge  of  the  notice.  On  October  21,  1870,  a  meeting 
took  place  between  N".  S.  Bouton,  Wallbaum,  Reid  and  Myers, 
and  an  arrangement  was  had;  what  it  was,  the  testimony  is 
conflicting;  but  we  will  assume  Bouton 's  version  of  it  to  be 
the  correct  one.  He  says  that  he  declined  to  do  any  more 
work  unless  he  could  be  paid,  and  an  arrangement  made  by 
which  payment  should  come  to  him  directly;  that  thereupon 
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an  arrangement  was  made  that  Reid  and  Myers  should  give 
Bouton  &  Co.  monthly  estimates  directly,  for  their  work,  and 
the  payments  were  to  be  made  by  the  county  directly  to  them; 
that  they  were  to  pay  Bouton  &  Co.  only  eighty-five  per  cent, 
at  the  time,  of  the  amount  of  their  bills,  and  they  were  to 
retain  the  fifteen  per  cent,  provided  for  in  their  contract  with 
Wallbaum,  and  that  the  fifteen  per  cent  was  to  be  retained 
until  the  completion  of  their  work,  when  it  was  to  be  paid  to 
them;  that  he  consented,  on  this  basis,  to  go  on  with  the  re- 
mainder of  the  work.  After  this  arrangement,  Bouton  &  Co. 
furnished  and  put  into  the  building  from  $15,000  to  $18,000 
of  work  and  material.  Had  this  arrangement  been  carried 
out  strictly,  Bouton  &  Co.  would  have  been  paid.  If  the 
county  itself  had  made  this  agreement  a  very  strong  case  of 
equity  would  be  exhibited.  It  is  presented  in  argument,  all 
through,  as  though  the  county  was  a  party  to  the  arrange- 
ment, through  its  superintendents.  Therein  consists  the 
defect. 

We  consider  the  arrangement  as  one  which  it  was  not  with- 
in the  scope  of  the  authority  of  Reid  and  Myers  to  make,  and 
that  it  was  not  binding  upon  the  county.  The  contract  for 
building  the  court  house  was  not  made  by  them,  but  by  the 
board  of  supervisors  of  McDonough  county.  Reid  and  Myers 
were  but  superintendents  of  the  construction  of  the  building, 
to  see  that  it  was  built  according  to  the  contract  which  had 
been  made  by  the  board  of  supervisors.  All  the  authority 
given  by  the  contract  to  Myers  and  Reid,  the  superintendents, 
was  to  accept  or  reject  any  materials  or  work  furnished,  and 
to  issue  the  certificates  for  the  work  and  materials  done  and 
furnished,  and  upon  such  certificates,  by  the  resolution  of  the 
board  of  supervisors,  the  county  clerk  was  directed  to  issue 
court  house  orders,  in  favor  of  Wallbaum  &  Co.,  for  such  sums 
of  money  as  they  might  be  entitled  to  in  accordance  with  the 
terms  of  the  contract.  The  board's  resolution  of  appoint- 
ment of  Reid  was,  "  as  county  agent  to  superintend  the  con- 
struction of  the  court  house." 

Reid  and  Myers  had  nothing  to  do  with  the  disbursement 
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of  funds,  and  it  was  not  their's  to  say  when,  to  whom,  or  how 
much,  money  should  be  paid.  In  respect,  then,  of  this  transac- 
tion of  October  21,  1870,  Reid  and  Myers  were  not  the  author- 
ized agents  of  the  county,  or  either  of  them,  and  they  must 
be  regarded  as  speaking  for  themselves,  as  to  whatever  they 
might  do  in  virtue  of  the  authority  vested  in  them.  They 
did  not  speak  for  or  bind  the  county. 

It  appears  that,  at  the  suggestion  of  Myers,  Bouton  &  Co. 
made  out  an  account  of  the  amount  due  to  them  for  work  done 
up  to  January  1,  1871,  which  was  $8,196;  that  upon  it  Wall- 
baum  made  the  following  indorsement: 

"Messrs.  E.  E.  Myers  and  S.  G-.  Reid: 

"Gentlemen — If  you  find  the  work  done  by  Messrs.  ~N.  S. 
Bouton  &  Co.  to  be  done  all  right  and  satisfactory  to  both 
parties,  you  will  please  give  him  an  order  on  the  county  trea- 
surer for  paying  this  bill.  A.  Wallbaum." 

'  That  Myers  indorsed  upon  it  his  approval;  that  on  its  pre- 
sentation to  Reid,  he  refused  to  indorse  his  approval,  saying 
the  board  of  supervisors  had  passed  a  resolution  that  no  money 
should  be  paid  to  Wallbaum  in  excess  of  the  eighty-five  per 
cent  of  his  contract,  and  that  was  about  paid ;  that  it  was 
then  ascertained  what  the  balance  of  such  eighty-five  per  cent 
was,  and  it  was  found  to  be  $1019,  leaving  a  balance  of  fif- 
teen per  cent  of  the  contract  price  of  $129,000,  amounting  to 
about  $19,000.  Bouton  &  Co.  obtained  from  Wallbaum  a 
separate  order  for  the  payment  to  them  of  this  sum  of  $1019, 
which  Reid  subsequently  paid  to  them,  and  this  was  all  the 
payment  ever  made  to  them  by  the  county. 

There  is  a  conflict  in  the  testimony  of  Bouton  and  Reid  as 
to  what  took  place  between  them  on  the  presentation  of  this 
estimate  for  $8196,  on  which  was  Wallbaum's  indorsement  as 
above.  We  will,  as  before,  accept  the  testimony  of  Bouton  in 
regard  to  it.  He  says  that  Reid  figured  up  this  balance  of 
fifteen  per  cent,  and  assured  him  that  there  would  be  money 
enough  to  pay  Bouton  &  Co.  their  bill  when  the  work  was 
done,  and  that  it  could  not  be  paid  out  for  any  other  purpose, 
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and  that  he  would  pay  all  their  account.  He  says  he  retained 
the  estimate  itself,  at  Beid's  request,  and  that  it  was  burned 
in  the  great  fire  in  Chicago,  of  October,  1871.  Bouton  &  Co. 
continued  on  to  the  completion  of  their  contract,  and  must 
have  done  considerable  work  subsequent  to  this  time,  January 
1,  1871. 

The  eighty-five  per  cent  of  the  contract  price  was  exhausted 
by  the  payment  of  the  $1019  to  Bouton  &  Co.  at  this  time,  in 
January.  This  sum  is  all  that  was  then  due  under  the  con- 
tract of  Wallbaum  &  Co.,  and  the  remainder,  the  reserved 
fifteen  per  cent,  would  not  become  due  until  the  final  comple- 
tion of  the  contract.  This  fifteen  per  cent  was  so  reserved 
as  security  to  the  county  for  the  completion  of  the  court 
house,  and  in  order  that  the  county  might  use  the  amount  to 
complete  the  work  if  Wallbaum  &  Co.  failed  to  comply  with 
their  contract.  Certainly,  it  is  not  to  be  supposed  that  Myers 
and  Beid  had  any  authority,  by  the  arrangement  of  October 
21, 1870,  to  encroach  upon  this  reserve  of  fifteen  per  cent,  and 
divert  it,  in  whole  or  in  part,  to  the  use  of  Bouton  &  Co.,  and 
thus  work  such  a  material  change  in  the  contract,  which  pro- 
vided for  the  holding  of  the  whole  of  this  reserve  fund,  by  the 
county,  intact,  until  the  full  completion  of  the  contract.  It 
would  seem  that  the  whole  of  this  reserved  fifteen  per  cent 
was  needed,  and  that  the  county  itself  did  really  make  use  of 
the  whole  of  it  in  the  completion  of  the  building.  In  March, 
1871,  three  of  the  sub-contractors,  who  had  sub-contracts  under 
Wallbaum  &  Co.  for  doing  portions  of  the  work,  became  dis- 
satisfied, on  account  of  the  uncertainty  of  getting  their  pay 
from  Wallbaum  &  Co.,  and,  to  some  extent,  had  already  quit 
their  work,  and  were  threatening  to  do  so  entirely,  unless  the 
county  would  secure  their  pay.  In  view  of  this,  Wallbaum  & 
Co.,  on  March  13, 1871,  drew  three  several  orders  on  the  board 
of  supervisors,  for  the  payment  to  Martin  &  Thomas,  of  the 
sum  of  $12,087;  to  B.  F.  Whitson  &  Co.,  $1500;  to  Ingraham 
&  Argenbright,  $2150,  for  work  already  done  and  to  be  done, 
which  the  board  of  supervisors,  on  the  same  day,  in  due  form, 
accepted,  one-half  payable  then  and  the  other  half  when  Wall- 
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baum  &  Co.  should  complete  their  contract.  These  sub-con- 
tractors then  went  on  and  completed  the  work  under  their 
contracts.  At  last,  before  its  final  completion,  Wallbaum  & 
Co.  abandoned  the  work,  and  the  county  paid  out  the  sum  of 
$3654  to  finish  the  building.  This  sum,  together  with  the 
amounts  of  said  orders  accepted  by  the  board  of  supervisors, 
entirely  exhausted  the  amount  of  fifteen  per  cent  of  the  con- 
tract price. 

Bouton  &  Co.  appear  to  have  done  between  $4000  and  $5000 
of  work  after  March  13,  1871.  It  is  especially  complained  of 
by  Bouton  &  Co.,  as  unfair  toward  them,  that  the  county  should 
have  by  these  orders  paid  these  other  three  sub-contractors  for 
work  which  had  already  been  done  by  them  previous  to  March 
13, 1871,  and  leave  them,  Bouton  &  Co.,  unpaid.  There  would 
not  seem  to  have  been  a  very  large  amount  of  previous  work 
paid  for  by  the  orders.  Thomas,  of  the  firm  of  Martin  & 
Thomas,  says  the  value  of  the  work  and  materials  they  put 
into  the  building,  after  the  acceptance  of  their  order,  was  about 
$12,000;  Whitson,  that  about  three-fourths  of  his  $2500  job 
was  done  at  that  time,  and  Ingraham,  of  the  firm  of  Ingraham 
&  Argenbright,  that  they,  afterward,  did  work  to  .the  amount 
of  from  $1500  to  $1800,  which  would  make,  in  all,  some  $1500 
of  previous  work  which  was  thus  paid  for. 

But  the  payment  for  this  previous  work  might  have  been- 
needed  to  enable  the  sub-contractors  to  go  on  and  carry  out 
their  contracts,  and,  at  any  rate,  they  might  have  exacted  it  as 
a  condition  of  going  on  with  their  contracts;  and  it  may  be 
fairly  understood,  from  the  evidence,  that  they  did,  as  they 
testify,  each  one,  that  they  would  not  have  gone  on  with  their 
contracts  unless  the  board  had  accepted  their  orders.  If,  then, 
the  payment  for  this  previous  work  was  necessary,  in  order  to 
secure  the  performance  of  these  sub-contracts,  Bouton  &  Co. 
have  no  rightful  cause  of  complaint  on  account  of  the  pay- 
ment of  it  out  of  this  reserved  fifteen  per  cent,  as  it  was  for 
just  such  a  purpose,  of  securing  the  completion  of  the  work 
if  Wallbaum  &  Co.  failed,  that  it  was  reserved;  and  they  had 
no  just  reason  to  believe  that  Myers  and  Beid,  by  anything 
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they  might  say  or  do,  could  encroach  upon  and  divert  it  from 
such  use,  in  their  favor. 

Bouton  &  Co.  complain  of  a  payment  of  $10,000  which  was 
made  by  the  county  to  Wallbaum  &  Co.,  in  November,  1870, 
and  after  the  arrangement  of  October  21, 1870,  as  being  wrong- 
ful and  in  violation  of  that  arrangement.  On  the  day  follow- 
ing that  arrangement,  an  "original  estimate"  was  filed  with 
the  county  clerk,  as  shown  by  the  record,  amounting  to  $23,316. 
This  estimate,  as  we  understand,  embraced  work  and  materials 
before  then  furnished  by  Bouton  &  Co.,  to  the  amount  of 
$14,497,  on  which  they  received  $11,759,  on  the  next  day, 
according  to  agreement  between  the  parties.  The  balance  of 
this  estimate  was  for  work  done  by  Wallbaum  &  Co.,  out  of 
which  they  drew  this  $10,000,  as  they  had  a  right  to  do. 

This  estimate,  as  we  regard  it,  was  not  covered  by  the  terms 
of  the  "arrangement,"  or  "equitable  assignment,"  of  Octo- 
ber 21, 1870,  and  Bouton  &  Co.  can  have  no  right  to  complain 
of  the  $10,000  payment  to  Wallbaum  &  Co.  as  any  way  in 
interference  therewith. 

It  is  urged  that  that  portion  of  the  reserve  of  fifteen  per 
cent  paid  to  these  other  three  sub-contractors  was  not  expended 
by  the  county  in  completing  the  building  after  Wallbaum  had 
failed,  as  these  sub- contractors  went  on,  under  their  original 
sub-contracts,  to  their  completion,  and  not  under  any  new  con- 
tract or  employment  by  the  county;  but  if  these  sub-contractors 
would  not  have  gone  on  further  with  their  contracts  unless  the 
county  would  pay  these  orders — and  it  was  only  in  consequence 
of  the  county  agreeing  to  pay  them,  that  they  did  go  on,  and 
completed  their  work — then,  as  affecting  the  question  in  hand, 
it  was  the  same  as  if  Wallbaum  &  Co.  had  wholly  abandoned 
the  work,  and  the  county  had  itself  made  new  contracts  for 
the  performance  of  the  work,  and  made  the  payments  under 
such  new  contracts.  It  was  money  which  the  county,  through 
failure  of  Wallbaum  &  Co.,  had  to  pay  out  to  secure  the  com- 
pletion of  the  building. 

Giving,  then,  to  what  took  place  October  21,  1870,  and  in 
January,  1871,  with  respect  to  the  order  for  $8196,  all  that  is 
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claimed  therefor,  as  being  equitable  assignments  of  a  portion 
of  this  court  house  fund,  we  find  that  it  has  all  been  rightfully 
exhausted,  and  that  there  is  nothing  to  which  the  supposed 
"  equitable  assignments  "  could  attach.  All  of  the  eighty-five 
per  cent  of  the  fund  which  Wallbaum  &  Co.  were  entitled  to 
receive  after  October  21,  1870 — aside  from  the  $10,000  paid 
"Wallbaum  &  Co.,  in  November,  which,  as  we  have  remarked, 
was  not  within  the  purview  of  the  arrangement  of  October  21 
— was  received  by  Bouton  &  Co.,  in  January,  1871,  to-wit: 
$1019.  This  exhausted  all  of  the  eighty-five  per  cent.  As  to 
the  remaining  reserved  fifteen  per  cent,  Wallbaum  &  Co. 
never  became  entitled  to  receive  any  part  thereof  under  the 
terms  of  their  contract,  it  all  having  been  expended  by  the 
county  for  the  completion  of  the  building  after  the  failure  of 
Wallbaum  &  Co.  in  the  completion  of  their  contract,  within 
the  fair  contemplation  of  the  agreement  with  the  board  of 
supervisors. 

We  have  considered  the  case  thus  far  with  reference  to  any 
such  agreement  or  arrangement  as  might  have  been  made  by 
Myers  and  Beid?  in  consistency  with  the  agreement  made 
between  the  board  of  supervisors  and  Wallbaum  &  Co.  for  the 
building  of  the  court  house.  Myers  and  Reid  had  no  authority 
to  vary  the  terms  of  that  agreement  in  any  respect,  and  any- 
thing they  may  have  said  or  done  inconsistent  therewith,  was? 
beside  the  authority  given  them,  and  can  not  bind  the  county. 

"  The  powers  of  a  county,  as  a  body  politic,  can  only  be  exer- 
cised by  the  board  of  supervisors  thereof,  or  in  pursuance  of 
a  resolution  by  them  adopted."  Laws  1861,  p.  236,  sec.  4, 
art.  13. 

As  a  general  rule,  corporations  can  only  bind  themselves  by 
a  corporate  vote,  or  by  an  agent  duly  authorized  to  act  for 
them.  It  is  said  in  Ang.  and  Ames  on  Corp.  sec.  239,  "  that, 
since  individual  members  of  a  corporation  can  not,  unless 
authorized,  bind  the  body  by  express  promises,  neither  can 
any  corporate  engagements  be  implied  from  their  unsanctioned 
conduct  or  declarations.  As  corporations  can  be  expressly 
bound  only  by  joint  and  corporate  acts,  so,  it  is  only  from  such 
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acts,  done  either  by  the  corporation  as  a  body  or  by  its  author- 
ized agents,  that  any  implication  can  be  made  binding  it  in 
law."  And  see  Harrington  v.  School  District,  30  Yt.  156; 
Hay  den  v.  Turnpike  Co.  10  Mass.  405. 

Some  stress  is  laid  upon  an  alleged  overpayment  made  to 
Wallbaum  &  Co.  previous  to  Oct.  21,  1870,  in  excess  of  the 
eighty-five  per  cent  he  was  entitled  to  receive  on  work  done, 
claimed  as  being  some  $15,000.  It  is  said,  that  in  consequence 
of  this,  Bouton  &  Co.  received  so  much  less  than  they  other- 
wise would  have  been  entitled  to  receive  under  the  arrange- 
ment of  October  21,  and  this  is  supposed  to  afford  some  ground 
of  relief.  This  overpayment  is  dwelt  upon,  as  in  violation  of 
the  court  house  contract,  as  a  wrongful  act,  and  that  it  should 
.  have  been  disclosed  by  Beid  and  Myers.  It  is  a  singular  mis- 
application of  terms,  to  style  this  a  wrongful  act.  At  the 
time  it  was  done,  it  was  a  matter  between  the  county  and 
Wallbaum  alone,  concerning  no  one  else,  and  any  wrong  there 
was  could  have  been  only  toward  the  county  itself.  If  it  be 
regarded  that  there  was  any  duty  upon  Beid  and  Myers  to  have 
disclosed  such  overpayment,  it  concerned  them  alone,  and  was 
not  one  resting  upon  the  county,  as  they  were  not  agents  of 
the  county  to  act  in  such  matter.  And  this  remark  may  be 
applied  to  the  asserted  claim  of  an  equitable  estoppel  against 
the  county,  as  arising  from  the  failure  to  disclose  this  over- 
payment, as  well  as  from  other  acts  and  declarations  of  Beid  and 
Myers,  whereby  Bouton  &  Co.  were  induced  to  act  to  their 
injury. 

We  see  therein  no  foundation  for  any  claim  of  such  estoppel, 
as  they  were  not  the  conduct,  acts  and  declarations  of  the 
county  or  its  authorized  agents  in  that  regard.  It  might 
have  been  otherwise,  and  as  appellants  claim,  had  Beid  and 
Myers  been  themselves  the  principals,  or  if  they  had  had  au- 
thority from  the  county  to  act  in  the  premises,  and  make  the 
promises  and  assurances  which  it  is  testified  they  did  make. 

Whatever  might  have  been  the  reliance  of  Bouton  &  Co. 
upon  what  took  place  with  respect  to  the  order  for  $8196  of 
Jan.  1,  1871,  it  was  with  the  distinct  information  from  Beid 
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that  he  could  not  indorse  it,  because  the  board  of  supervisors 
had  passed  an  order  that  no  money  should  be  paid  Wallbaum 
in  excess  of  the  eighty-five  per  cent  of  his  contract,  and  that 
the  $1019,  then  paid  to  hini,  was  the  full  exhaustion  of  that 
per  cent.  They,  doubtless,  went  on  and  performed  their  con- 
tract, under  the  encouragement  from  Beid  that  they  would 
finally  be  paid  out  of  the  remaining  reserved  fifteen  per  cent, 
it  amounting  to  some  $19,000.  It  is  a  seeming  hardship  that 
Bouton  &  Co.,  who  happened  to  be  non-resident  sub-contract- 
ors, living  in  Chicago,  should  go  unpaid,  when  three  other 
resident  sub-contractors,  through  an  arrangement  subsequently 
made,  secured  from  the  county  the  pay  for  not  only  their  fu- 
ture work,  but  for  some  previous  work.  But  this  was  owing 
to  their  superior  vigilance  in  going  to  the  board  of  supervisors 
themselves — the  body  authorized  to  act  for  and  bind  the  county 
— and  obtaining  from  them  an  absolute  agreement  to  pay  for 
snch  work,  by  their  acceptance  of  orders  for  payment  of  its 
amount.  Had  Bouton  &  Co.  adopted  the  same  precaution, 
thej^  would  have  been  paid  also.  The  county  have  paid  the 
full  contract  price  of  $129,000  for  the  building  of  the  court 
house,  and  it  would  be  unjust  to  the  county  to  require  it  to  pay 
the  further  sum  here  claimed  beyond  such  contract  price. 

The  county  itself  did  not,  by  any  authorized  agent,  hold  out 
any  inducement  to  Bouton  &  Co.  to  proceed  in  the  execution? 
of  their  contract,  under  assurance  of  being  paid  by  the  county. 
There  is  no  proof  whatever,  either,  of  the  county  having  notice 
of  any  such  inducement  or  assurance  from  Beid  and  Myers,  or 
either  of  them,  further  than  might  be  supposed  to  arise  from 
the  fact  of  their  position  as  superintendents,  and  from  the  po- 
sition of  Reid  as  chairman  of  the  board  of  supervisors.  But 
those  mere  circumstances  alone,  we  conceive,  furnish  no  proof 
of  such  notice  to  the  county. 

Beid  appears  to  have  been  chairman  of  the  board  of  super- 
visors for  the  year  ending  March,  1871.  But  this  gave  him 
no  additional  authority.  This  position,  we  understand,  merely 
made  him  the  presiding  officer  in  meetings  of  the  board  of 
supervisors,  giving  him  otherwise  no  superior  power  above  any 
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other  member  of  the  board.  The  supervisors  have  no  power 
to  act  individually.  It  is  only  when  convened  and  acting  to- 
gether as  a  board  of  supervisors,  that  they  represent  and  bind 
the  county  by  their  acts.  Where  the  officers  or  agents  of  a 
public  corporation  have  no  powers  with  respect  to  a  given 
matter,  we  regard  the  rule  to  be,  that  neither  their  acts  nor 
their  individual  knowledge  in  respect  to  the  matter  can,  in  any 
way,  bind  or  affect  such  corporation.  Bank  of  Pittsburgh  v. 
Whitehead  et  al.  10  Watts,  397;  The  President,  etc.  v.  Cor- 
ner*,, 37  K  Y.  323;  Ang.  &  Ames  on  Corp.  §§  307,  308;  Har- 
rington v.  School  District,  supra. 

Different  rules  prevail  in  respect  to  the  acts  and  declarations 
of  public  agents,  from  those  which  ordinarily  govern  in  the 
case  of  mere  private  agents.  As  to  the  latter,  the  principals 
are,  in  many  cases,  bound,  where  they  have  not  authorized  the 
declarations  and  representations  to  be  made.  But,  in  cases  of 
public  agents,  the  government  or  other  public  authority  is  not 
bound,  unless  it  manifestly  appears  that  the  agent  is  acting 
within  the  scope  of  his  authority,  or  he  is  held  out  as  having 
authority  to  do  the  act,  or  is  employed,  in  his  capacity  as  a 
public  agent,  to  make  the  declaration  or  representation  for  the 
government.  Story  on  Agency,  §  307  a;  Whiteside  v.  United 
States,  93  U.  S.  247;  and  see  The  People  v.  Brown,  67  111. 
435. 

The  further  and  last  ground  of  claim,  is  that  of  a  mechanics' 
lien  on  the  court  house  property,  as  sub-contractors.  By  stat- 
ute, an  execution  can  not  issue  "  against  the  lands  or  other 
property  of  any  county  of  this  State."  Rev.  Stat.  1845,  p.  133, 
§  20.  And  in  City  of  Chicago  v.  Hasley,  25  111.  595,  this 
court  decided,  that  an  execution  could  not  be  issued  against  a 
municipal  corporation  on  a  judgment  for  debt  or  damages  re- 
covered against  it;  that  the  only  legal  mode  to  enforce  pay- 
ment was  by  mandamus  to  compel  payment,  or  to  compel  a 
levy  of  taxes  for  the  purpose.  The  Mechanic's  Lien  Law  is 
framed  with  reference  to  such  property  as  is  subject  to  be  sold 
under  execution.  The  method  which  it  provides  for  the  en- 
forcement of  the  lien  it  gives,  is  by  sale  upon  execution  of  the 
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property  to  which  the  lien  attaches,  for  its  satisfaction.  As 
to  property  which  is  exempted  by  law  from  sale  on  execution, 
the  Lien  Law  is  incapable  of  enforcement,  and  its  provisions, 
as  respects  such  property,  are  nugatory,  and  are  entirely  inap- 
plicable. 

We  hold  that  the  property  in  question  does  not  come  within 
the  purview  of  the  Mechanic's  Lien  Law,  and  that  no  such 
lien  can  attach  thereto.  A  like  decision,  with  reference  to 
such  property,  was  made  in  Wilson  v.  Commissioners  of 
Huntington  Co.  7  Watts  &  Serg.  197.  In  Board  of  Educa- 
tion v.  Neidenberger,  78  111.  58,  such  a  lien  was  held  not  to 
attach  to  a  school  house. 

The  suggestion  is  made,  that  the  court  may,  in  such  case, 
apply  and  carry  out  the  provisions  of  the  Lien  Law  so  far  as 
to  pass  a  decree  for  the  money  due,  and  stop  with  that,  not 
ordering  any  sale  of  the  property.  But  the  statute  does  not 
contemplate  that  there  shall  be  any  such  thing  as  a  personal 
decree  alone.  The  decree  rendered  may  operate  as  such,  so 
far  as  respects  any  deficiency,  after  there  has  been  a  sale  upon 
execution  of  the  property  subject  to  the  lien,  and  it  fails  to 
satisfy  the  amount  found  due.  The  statute,  by  all  its  provi- 
sions, is  only  intended  to  apply  and  have  operation  as  respects 
property  which  may  be  and  is  to  be  sold  on  execution. 

We  can  not  mould  the  statute  to  subserve  a  purpose  for' 
which  it  was  never  designed. 

Finding  no  sufficient  cause  to  disturb  the  decree,  it  is 
affirmed. 

Decree  affirmed. 
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Chicago  and  Alton  Railkoad  Co. 
v. 
Milem  M.  Engle. 

1.  Railroad  company — care  required  of  them  in  proportion  to  the  danger 
of  injury  at  a  given  place.  Where  stock  is  permitted  by  law  to  run  at  large 
in  a  town  or  village  through  which  a  railroad  runs,  and  the  fact  is  known 
to  the  operators  of  the  road,  they  will  be  held  to  a  higher  degree  of  care 
than  where  they  have  the  road  fenced  and  have  no  reason  to  expect  stock 
will  be  found  on  their  track. 

2.  Negligence — permitting  stock  to  run  at  large  is  not,  unless  prohibited 
by  law.  It  is  not  negligence  for  the  owner  of  stock  to  permit  it  to  run  at 
large  in  a  village  through  which  a  railroad  runs,  if  it  is  not  prohibited  by 
law. 

3.  Same — running  trains  through  towns  at  high  rate  of  speed.  It  is  the 
duty  of  a  railroad  company,  whose  road  runs  through  a  village,  to  run  their 
trains,  whilst  in  the  village,  at  such  a  rate  of  speed  as  to  have  them  under 
control,  and  be  able  to  avoid  injury  to  persons  or  property,  though  there  is 
no  ordinance  of  such  village  on  the  subject;  and  if  they  fail  to  do  so  they 
are  guilty  of  negligence. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  !N".  W.  Branson,  for  the  appellant. 

Messrs.  Morrison,  "Whitlock  &  Lippincott,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  case  has  been  before  us  on  two  previous  occasions. 
But,  on  the  first,  the  judgment  was  reversed  because  erroneous 
instructions  had  been  given,  and  on  the  next  the  judgment 
was  again  reversed,  because  improper  instructions  were  given 
b}^the  circuit  court  on  the  trial.  These  objections  not  exist- 
ing in  this  record,  we  shall  proceed  to  determine  whether  the 
evidence  sustains  the  finding  of  the  jury.  In  the  view  we 
take  of  the  case,  we  regard  it  unnecessary  to  discuss  the  mean- 
ing of  the  ordinance  read  in  evidence. 
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There  was  a  count  in  the  declaration,  not  on  the  ordinance, 
but  for  a  common  law  liability,  for  negligence.  That  an  action 
on  the  case  may  be  maintained  for  injury  sustained,  arising 
from  negligence  in  operating  railway  trains,  independent  of 
statutory  enactment,  is  undeniably  true.  The  question  then 
arises,  whether  the  evidence  shows  the  company  were  guilty 
of  such  negligence  as  renders  them  liable  under  the  common 
law. 

It  has  been  repeatedly  said  by  this  court,  that  such  bodies, 
in  exercising  their  franchises  and  operating  their  roads,  must 
be  held  to  the  observance  of  reasonable  care  and  precaution; 
that  in  passing  over  and  through  great  and  populous  thorough- 
fares and  localities,  they  must  be  held  to  a  higher  degree  of 
care  than  in  places  where  but  few  people  are  found;  that  their 
caution  and  diligence  must  be  commensurate  with  the  known 
danger  of  the  situation;  that  regard  for  human  life  and  safety 
demands  a  degree  of  care  in  proportion  to  the  danger  of  opera- 
ting their  cars  in  the  various  localities  over  which  they  run; 
that  in  a  populous  city,  town,  or  a  place  where  persons  resort  in 
great  numbers,  a  greatly  higher  degree  of  care  is  required  than 
in  the  country,  or  at  places  where  people  seldom  resort  or  are 
found.  The  same  is  true  in  regard  to  stock  running  at  large. 
Where  they  are  properly  on  the  commons,  and  the  fact  is 
known  to  the  operatives  of  such  roads,  they  must  be  held  to  a 
higher  degree  of  care  than  where  they  have  their  roads  fenced, 
and  have  no  reason  to  expect  stock  will  be  found  on  their 
track.  In  villages  of  this  character  it  would  be  impracticable  to 
fence  their  roads,  and  they,  and  all  others,  know  that  persons 
are  passing  at  all  hours  of  the  day  and  night.  They  also  know 
that  stock  usually  are  permitted  to  run  at  large  on  the  streets 
and  vacant  spaces  in  such  villages.  Hence  they  must  be 
charged  with  a  higher  degree  of  care  at  such  places  than  others 
of  less  exposure  to  danger. 

The  requirement  that  those  operating  these  great  bodies  and 
immense  forces,  shall  use  them  with  all  the  care  consistent 
with  their  practical  use,  renders  it  necessary  that  they  shall 
avoid  injury  to  others  in  exercising  their  privileges.     Persons 
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have  just  the  same  right  to  cross  and  pass  along  the  streets  of 
the  village,  and,  if  necessary  or  convenient,  over  railroad 
tracks,  in  the  corporate  towns  or  villages,  as  the  company  have 
to  run  their  cars  on  their  track;  and  when  not  prohibited  by 
law,  persons  may  permit  their  horses  and  cattle  to  be  at  large 
in  such  villages.  Because  such  bodies  are  permitted  to  pass 
through  such  places,  and  in  doing  so,  when  they  occupy  public 
streets  for  the  purpose,  they  acquire  the  right  burthened  with 
the  duty  that  they  shall  exercise  the-  care,  and  use  the  proper 
effort,  to  avoid  injury  to  persons  and  property  which  the  situ- 
ation demands.  Their  right  to  occupy  is  not  exclusive  at  such 
places,  nor  is  it  better  or  higher  than  that  of  the  citizen. 

Then,  from  the  evidence  in  this  case,  were  the  jury  war- 
ranted in  finding  that  the  company  were  guilty  of  negligence? 
The  employees  of  the  company  certainly  knew  the  track  was 
not  fenced  through  the  village.  They  knew  that  persons 
might,  at  any  hour  of  the  night,  be  on  the  track  or  crossing 
over  it;  and  they  knew  the  same  was  true  of  cattle  and  horses. 
Knowing  of  this  danger,  it  was  their  duty  to  have  run  through, 
or  whilst  in  the  village,  at  such  a  rate  of  speed  as  to  have  their 
train  under  control,  and  able  to  avoid  injury  to  persons  or 
property.  But,  from  the  evidence,  it  is  an  irresistible  conclu- 
sion, that  the  train  that  killed  this  horse  was  running  at  a 
high  rate  of  speed.  This  is  shown  by  the  testimony  of  wit- 
nesses who  saw  it;  but  the  fact  is  conclusively  shown,  as  the 
train,  after  it  struck  the  horse  and  the  forward  trucks  of  the 
engine  were  thrown  from  the  rails  of  the  track,  ran  across  the 
ties  for  the  distance  of  more  than  ninety  paces.  The  engine- 
driver  must  have  known  this  fact  at  the  instant  it  occurred, 
and,  if  at  all  cautious,  must  have  reversed  his  engine,  and  if 
he  did  so,  the  train  must  have  been  running  at  an  exceedingly 
high  rate  of  speed  for  the  momentum  to  carry  it  such  a  dis- 
tance with  the  flanges  of  the  truck  wheels  striking  the  sides  of 
the  ties  almost  squarely.  If,  however,  the  steam  was  only  cut 
off,  the  speed  must  have  been  very  great  for  the  mere  momen- 
tum to  have  carried  the  train  such  a  distance.  From  all  of 
the  evidence  on  the  question,  we  are  clearly  of  opinion  that 
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this  train  was,  at  the  time,  running  at  a  highly  dangerous  rate 
of  speed;  that,  if  it  was  not  absolutely  reckless,  it  at  least 
amounted  to  very  gross  negligence;  and  the  jury  were  war- 
ranted in  so  finding.  In  fact,  we  fail  to  see  how  they  could 
have  done  otherwise. 

On  the  other  hand,  we  fail  to  see,  from  the  evidence,  that 
appellee  was  guilty  of  any  negligence.  It  is  true,  his  horse 
was  at  large  in  the  streets  and  open  space  in  the  village,  but 
the  law  permitted  it,  and  it  was  his  legal  right.  He  was  not 
required  to  forego  his  legal  rights  for  the  convenience  of  the 
railroad  company.  He,  and  all  others,  have  the  unquestioned 
right  to  stand  upon  and  claim  all  their  privileges,  whether 
statutory  or  common  law.  The  evidence  satisfies  our  minds 
that  appellee  was  guilty  of  no  negligence,  and  the  company 
were  guilty  of  gross  negligence;  and  the  evidence  is  clear, 
that  the  horse  was  killed  by  the  train,  and  that  through  the 
culpable  negligence  of  the  employees  of  the  company,  and 
they  should  respond  in  damages  for  the  injury  thus  inflicted. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  A.  Schulenbeeg 

v. 

John  V.  Faewell  et  al. 

1.  Attachment — in  aid  of  suit.  An  attachment  in  aid  of  an  action 
pending  may  be  commenced  on  the  same  day  with  the  original  suit.  It  is 
sufficient  if  it  appear  that  the  principal  action  was  commenced  first. 

2.  Same — plea  to  attachment  in  aid,  no  defense  to  original  suit.  A  plea 
denying  the  existence  of  the  causes  for  an  attachment  in  aid  constitutes  no 
defense  to  the  cause  of  action  set  forth  in  the  declaration  in  the  original  suit, 
notwithstanding  the  proceedings  are  all  entitled  in  the  same  case. 

3  Same — plea  does  not  affect  proceedings  in  original  suit.  Where  a  suit 
is  commenced,  and  afterwards  an  attachment  is  sued  out  in  aid  of  the  suit, 
and  a  plea  in  abatement,  denying  the  alleged  causes  for  attachment,  is  in- 
terposed, but  no  replication  is  filed  to  the  plea,  the  attachment  will  be 
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treated  as  discontinued  or  abandoned,  and,  in  the  absence  of  a  plea  to  the 
cause  of  action,  a  judgment  may  properly  be  rendered  by  default  in  the 
original  suit. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

On  the  21st  day  of  October,  1875,  plaintiffs  commenced  an 
action  of  assumpsit  against  defendant.  The  summons  issued 
was  made  returnable  to  the  next  term  of  court,  and  was  served 
by  the  proper  officer  in  time  for  that  term.  On  the  same  day, 
plaintiffs  sued  out  a  writ  of  attachment  in  aid  of  the  suit  just 
commenced,  which  was  levied  on  property  of  defendant.  A 
declaration  was  filed  in  the  action  of  assumpsit,  alleging  in- 
debtedness under  the  common  counts.  At  the  term  of  court 
to  which  the  summons  was  made  returnable,  defendant  ap- 
peared and  entered  his  motion  to  quash  the  attachment  writ 
for  want  of  sufficient  affidavit  and  bond,  but  no  plea  was  filed 
to  the  declaration  in  the  original  action  of  assumpsit.  Before 
the  motion  to  quash  was  disposed  of,  defendant,  on  motion  of 
plaintiffs,  was  defaulted,  and  judgment  rendered  against  him 
for  the  amount  stated  in  the  affidavit  of  claim,  and  a  general 
execution  in  the  usual  form  awarded.  On  the  next  day,  de- 
fendant entered  a  motion  to  set  aside  the  default  and  vacate 
the  judgment,  but  the  court  overruled  the  motion,  and  defend- 
ant saved  an  exception  to  that  ruling.  By  leave  of  court, 
plaintiffs  amended  the  affidavit  in  attachment,  and  also  filed 
an  amended  bond.  A  rule  was  laid  upon  defendant  to  plead 
to  the  attachment  within  five  days,  which  he  answered  by 
pleading  in  abatement,  denying  the  causes  alleged  for  attach- 
ment. There  was  no  replication  to  that  plea,  and  nothing 
further  seems  to  have  been  done  in  the  attachment  proceed- 
ings. Defendant  brings  the  case  to  this  court  on  error,  and 
seeks  a  reversal  of  the  judgment,  because  he  says  it  was  error 

tto  render  judgment  on  default  while  he  was  in  court  by  motion 
to  quash  the  writ  of  attachment,  and  for  that  reason,  it  is  said, 
the  motion  to  vacate  the  judgment  ought  to  have  been  allowed. 


402  Schulenberg-  v.  Farwell  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

Mr.  Adolph  Moses,  for  the  plaintiff  in  error. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  defend- 
ants in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Although  commenced  on  the  same  day,  the  attachment  was 
none  the  less  in  aid  of  the  suit  in  assumpsit.  Having  com- 
menced his  suit  by  summons,  plaintiff  had  the  undoubted  right, 
at  any  time  before  final  judgment,  to  sue  out  a  writ  of  attach- 
ment in  aid  of  his  original  suit,  and  it  makes  no  difference 
whether  his  suit  had  been  commenced  one  day  or  one  month, 
or  any  indefinite  period.  It  is  enough  if  it  appear  the  princi- 
pal action  was  commenced  first.  Under  our  statute,  it  seems 
the  original  suit  may  proceed  to  final  decision,  notwithstanding 
the  causes  for  attachment  may  be  contested.  No  reason  is 
perceived  why  a  defendant  may  not  defend  against  the  attach- 
ment alone,  and  suffer  judgment  to  go  by  default  against  him 
in  the  original  suit.  It  is  his  privilege,  at  his  election,  to  de- 
fend one  or  both  or  neither  action. 

Proceedings  in  attachment  in  aid  of  an  original  suit,  are  to 
be  conducted,  "  as  near  as  may  be,"  like  those  in  an  original 
attachment.  We  are  aware  of  no  reason  why  attachment  pro- 
ceedings in  aid  of  an  original  suit,  although  entitled  in  the 
same  case,  need  interfere  with  the  prosecution  of  the  principal 
cause.  A  plea  denying  the  existence  of  the  causes  which  it  is 
alleged  justify  the  attachment,  constitutes  no  defense  to  the 
cause  of  action  set  forth  in  the  declaration  in  the  original  suit. 

~No  replication  having  been  filed  to  the  plea  in  abatement 
denying  the  causes  for  attachment,  it  might  be  understood  to 
work  a  discontinuance  or  at  least  »an  abandonment  of  that 
branch  of  the  case.  In  that  view,  the  attachment  proceedings 
were  at  an  end,  and  hence  the  anomalous  case  suggested,  that 
one  branch  of  the  suit  has  been  finally  adjudicated  while  an- 
other part  remains  to  be  tried,  does  not  exist. 

It  is  not  alleged  defendant  has  any  defense  to  the  action  of 
assumpsit  commenced  against  him,  and  there  having  been  a 
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discontinuance  or  abandonment  of  the  attachment  in  aid,  de- 
fendant is  in  nowise  prejudiced  by  the  rulings  of  the  court. 
His  defense  to  the  attachment  has  prevailed,  and  that  was  all 
he  sought  to  make. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Silas  Wyman 

v. 

C.  EL  Yeomans. 

1.  Alteration — in  date  of  promissory  note,  material.  An  alteration  in 
the  date  of  a  note  and  cognovit,  so  as  to  make  the  note  fall  due  one  year 
later,  is  a  material  alteration,  at  least,  as  to  a  surety  on  the  note. 

2.  Judgment — by  confession  in  vacation — opening  the  same  for  defense. 
Where  a  note  and  cognovit  were  executed  by  one  as  surety,  bearing  date 
in  1875,  and  the  date  was,  without  his  consent,  afterwards,  changed  to 
1876,  and  the  surety  notified  the  payee  to  sue  on  the  note  after  it  became 
due  according  to  its  original  date,  and  he  failed  to  do  so,  and  a  judgment 
was  afterwards  entered  upon  said  note  and  cognovit,  in  vacation,  without 
notice  to  such  surety,  the  judgment  should  be  opened  and  such  surety 
permitted  to  plead  and  have  a  hearing  before  a  jury  on  the  question  of 
whether  he  is  entitled  to  be  discharged  by  the  failure  of  the  payee  to  bring 
suit  promptly  after  being  notified  so  to  do. 

3.  Practice — setting  aside  judgment  by  confession  rendered  in  vacation. 
The  40th  section  of  the  Practice  Act,  which  provides,  the  court  may,  in  its 
discretion,  before  final  judgment,  set  aside  any  default,  and  may,  during  the 
term,  set  aside  any  judgment,  upon  good  and  sufficient  cause,  upon  affidavit, 
etc.,  has  no  application  to  judgments  by  confession,  under  a  power  of  attor- 
ney or  cognovit,  rendered  in  the  absence  of  the  defendant. 

4.  Judgment  in  vacation  —  courts  of  law  have  equitable  jurisdiction 
over.  Courts  of  law  exercise  an  equitable  jurisdiction  over  judgments  by 
confession  under  power  of  attorney  or  cognovit,  and  it  is  especially  neces- 
sary to  justice  that  they  should  exercise  that  jurisdiction  in  cases  where 
the  judgment  is  entered  up  in  vacation. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 
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Messrs.  Pollock  &  Sample,  for  the  appellant. 

Mr.  J.  R.  Kinnear,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  appeal  is  prosecuted  to  reverse  a  judgment  of  the  court 
below  overruling  a  motion  to  open  a  judgment  entered  in 
vacation  on  a  note  and  cognovit.  The  motion  was  supported 
by  affidavits  showing  that  the  dates  of  the  note  and  cognovit 
had  been  changed,  subsequent  to  appellant's  signing  the  same, 
so  as  to  make  them  bear  date  one  year  later  than  they  did 
when  signed;  also,  that  appellant  was  the  surety,  only,  of  one 
Ohenoweth,  who  was  the  principal  maker  of  the  note,  and 
when  he  signed  it,  it  was  upon  the  express  condition,  and  so 
understood  and  agreed  between  him  and  Chenoweth,  that  the 
note  was  not  to  be  delivered  to  the  payee,  or  become  obliga- 
tory as  a  note,  until  certain  other  named  parties  also  signed  it 
as  co-sureties  with  appellant,  and  that  the  note  was  delivered 
to  the  payee  in  violation  of  such  understanding  and  agreement; 
and,  also,  that,  after  the  maturity  of  the  note,  appellant  gave 
notice  to  the  payee,  in  writing,  to  bring  suit  upon  the  note  at 
once,  which  he  neglected  to  do;  that  the  principal  was  solvent 
at  the  maturity  of  the  note,  and  the  amount  thereof  could 
have  been  collected  on  execution  against  him,  but  that  at  the* 
time  judgment  was  entered,  the  principal  had  become,  if  not 
entirely  insolvent,  in  a  precarious  financial  condition. 

The  fact  of  the  alteration  is  proved  by  the  affidavits  of 
appellant  and  Ohenoweth,  and  admitted  by  the  affidavit  of 
appellee.  The  note  and  cognovit,  though  actually  executed  on 
the  5th  day  of  January,  1876,  were  dated  January  5, 1875.  It 
is  shown  that  this  was  the  mistake,  in  the  first  instance,  of 
the  payee  in  drafting  the  instruments — it  being  so  near  the 
change  of  the  year  that  he  had  not  become  accustomed  to  it, 
and  inadvertently  wrote  1875,  instead  of  1876.  It  is  shown 
by  the  affidavits,  however,  of  both  appellant  and  Chenoweth, 
that,  when  appellant  signed  the  note,  he  called  attention  of 
Chenoweth  to  the  date  it  bore,  and   that,  by  Chenoweth's 
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request,  he  advisedly  signed  it  bearing  that  date,  and  he  sub- 
sequently refused  to  allow  the  payee  to  change  the  date.  The 
alteration  consisted  in  changing  the  year  of  the  date  from 
1875  to  1876.  Appellee's  excuse  for  making  the  alteration  is, 
that,  when  he  purchased  the  note  of  the  payee,  it  was  spoken 
of  as  having  been  executed  in  1876,  and  that  he  purchased  it, 
supposing  the  note  was  so  dated;  that,  as  he  was  about  to  pre- 
pare the  declaration  preliminary  to  obtaining  judgment  on 
the  note,  he  observed  the  last  figure  in  the  date  was  written 
"  in  a  faded,  or  light  and  crooked  figure,  which  looked  rather 
more  like  a  figure  5  than  a  figure  6;  "  and  that  he  then,  "  sup- 
posing said  note  was  actually  dated  January  5,  1876,  and  that 
by  all  of  the  parties  to  said  note  it  was  considered  1876,"  *  * 
"  without  consulting  any  one,  endeavored  to  make  said  figure 
a  plain  6,"  which  he  supposed  it  was  intended  for  by  the  par- 
ties signing  it,  and  he  drew  the  declaration  accordingly;  but 
he  says  that,  afterwards,  and  before  judgment  was  entered  on 
the  note,  on  learning  from  the  payee  that  the  note  was  actually 
dated  1875  when  signed,  though  by  inadvertence,  and  that 
appellant  had  refused  to  have  it  changed  to  1876,  he  corrected 
the  date  so  as  to  make  it  as  plain  a  figure  5  as  he  could,  and 
so  declared  on  it.  He  only  took  judgment  for  interest,  in 
addition  to  the  principal,  from  January  5,  1876. 

How  the  5  at  the  conclusion  of  the  cognovit  got  changed  to 
6,  appellee  does  not  attempt  to  explain. 

That  the  alteration  was  material,  so  far  as  the  surety  was 
concerned,  can  admit  of  no  controversy.  His  undertaking,  as 
made,  was  for  a  sum  then  six  months  past  due,  but,  as  the 
note  was  altered,  it  was  for  a  sum  due  six  months  afterwards. 
There  might  be  very  cogent  reasons  why  he  would  be  willing 
to  assume  one  undertaking  and  not  the  other. 

Appellee's  explanation  is  very  suspicious  and  unsatisfactory. 
Suppose  the  date  was  not  very  distinctly  written,  what  right 
had  he  to  make  it  more  legible?  He  is  an  attorney  at  law, 
and  must  have  known  his  conduct  was  inexcusable.  His  mo- 
tive, however  free  from  a  positive  design  to  do  wrong,  could 
not  have  been  entirely  laudable  or  free  from  censure.   Whether, 
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in  view  of  his  subsequent  correction  in  part  of  the  alteration, 
it  should  be  held  to  have  been  immaterial,  we  will  not  now 
decide. 

Whatever  may  have  been  intended  between  Chenoweth,  the 
principal,  and  Clevenger,  the  payee  of  the  note,  when  it  was 
agreed  between  them  it  should  be  executed,  it  is  clear,  beyond 
doubt,  from  the  affidavits,  there  was  no  mistake  in  the  dates, 
so  far  as  appellant  and  Chenoweth  were  concerned.  When 
appellant  signed,  he  knew  that  he  was  signing  a  note  six 
months  past  due,  and  his  act  of  signing  was  wilful  and  delib- 
erate. When  Chenoweth  delivered  the  note,  he  knew  the  note 
was  six  months  past  due,  and  he  could  have  interposed  no 
defense  to  an  immediate  suit  upon  it.  When,  therefore,  appel- 
lant notified  the  payee  to  bring  suit  upon  the  note,  it  did  not 
lie  in  his  mouth  to  set  up  a  defense  for  the  makers  that  it  was 
not,  in  fact,  due,  which  they  were  neither  trying  to  nor  could 
have  interposed  for  themselves. 

We  think  appellant  was  entitled  to  have  had  the  suit  brought 
at  once,  and  that  if  the  delay  in  bringing  the  suit  wrought,  or 
is  likely  to  work,  injury  to  him,  he  is  entitled  to  be  discharged. 
At  all  events,  he  should  be  allowed  to  interpose  this  defense, 
and  have  the  questions  of  fact  passed  upon  by  a  jury,  unless 
he  has  waived  his  right. 

Appellant  shows,  in  his  affidavit,  that  he  had  no  notice  that 
judgment  was  rendered  against  him  until  after  the  August 
term,  1876,  of  the  circuit  court  had  passed,  and  his  motion 
was  made  at  the  next  term.  This  is  not  successfully  contra- 
dicted. Appellee  says  that  he  is  ''credibly  informed,  and 
believes,  that  appellant  knew,  before  the  August  term,  that 
judgment  had  been  rendered;"  and  Clevenger  says  he  also 
has  good  reason  to  believe,  and  does  believe,  that  he  knew, 
before  the  August  term,  that  judgment  had  been  rendered. 
Upon  what  this  belief  is  predicated,  we  are  not  informed.  It 
amounts,  however,  but  to  a  belief,  and  is  insufficient  to  contra- 
dict a  positive  statement  of  fact.  Notice  to  the  attorney 
named  in  the  cog?iovit,  by  the  fact  that  he  appeared  in  person 
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and  confessed  the  judgment,  we  do  not  regard  as  sufficient  to 
cut  off  appellant's  equities  in  respect  to  the  judgment. 

Section  40  of  the  Practice  Act,  which  provides,  "  the  court 
may,  in  its  discretion,  before  final  judgment,  set  aside  any 
default,  and  may,  during  the  term,  set  aside  any  judgment, 
upon  good  and  sufficient  cause,  upon  affidavit,  upon  such 
terms  and  conditions  as  shall  be  deemed  reasonable,"  (Rev. 
Stat.  1874,  p.  780,)  has  no  application  to  judgments  by  con- 
fession, under  a  power  of  attorney  or  cognovit,  rendered  in  the 
absence  of  the  defendant  therein.  As  to  such  judgments,  it 
was  held,  in  Lake  v.  CooJc,  15  111.  353,  courts  of  law  exercise 
an  equitable  jurisdiction,  and,  as  was  there  said,  "it  is  neces- 
sary to  justice  that  courts  of  law  should  possess  and  liberally 
exercise  that  jurisdiction."  See,  also,  Hall  v.  Jones,  32  111. 
40.  And  especially  is  this  necessary  where,  as  here,  the  judg- 
ment is  entered  up  in  vacation  without  the  protecting  super- 
vision of  the  court,  and  without  the  personal  knowledge  of 
the  defendant.  Numerous  cases  might  be  referred  to  in  which 
the  question  of  setting  aside  such  judgments  has  been  con- 
sidered, but  in  none  of  which  was  it  held,  or  supposed,  the 
provision  in  the  former  statutes  analogous  to  the  section  above 
quoted  had  any  application. 

A  majority  of  the  court  think,  under  the  facts  disclosed  by 
the  affidavits,  the  motion  was  made  within  a  reasonable  time 
after  the  judgment  was  entered,  and  that  the  court  erred  in 
not  making  an  order  staying  proceedings  on  the  judgment  as 
against  appellant,  and  allowing  him  to  plead  and  have  a  hear- 
ing before  a  jury  on  the  question  of  whether  he  was  entitled 
to  be  discharged  by  the  failure  of  the  paj-ee  to  bring  suit 
promptly  after  proper  notice,  etc.,  subject  to  the  result  of 
which  the  judgment  should  have  been  set  aside,  or  made  abso- 
lute; and,  that  this  may  be  done,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed, 
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Peter  Hoener 

v. 

John  W.  Koch  et  al. 

1.  Evidence — witness  can  not  testify  to  conclusion  of  law.  Where  two 
parties  are  sued  as  joint  tort  feasors,  and  a  default  is  taken  against  one,  and 
the  other  pleads  not  guilty,  it  is  not  competent  to  permit  the  one  in  default 
to  testify  that  he  alone  is  responsible  for  the  alleged  tort. 

2.  Same — experts  not  allowed  to  give  opinions  as  to  the  question  tlie  jury 
are  to  decide.  In  a  suit  against  a  surgeon  for  malpractice,  it  is  proper  for 
an  expert  to  give  his  opinion  as  to  whether  the  treatment  the  evidence 
shows  the  plaintiff  to  have  received  was  proper  or  not;  but  it  is  error  to 
permit  him  to  give  his  opinion  as  to  whether,  from  all  the  evidence  in  the 
case,  the  defendant  was  guilty  of  malpractice  or  not,  that  being  the  very 
question  the  jury  are  to  try  and  determine  for  themselves. 

3.  Same — preponderance,  sufficient  in  actions  for  tort.  In  a  suit  against 
a  surgeon  for  malpractice,  the  plaintiff'  is  not  required  to  prove  the  charge 
by  evidence  sufficient  to  produce  a  clear  conviction  in  the  minds  of  the 
jury,  as  this  is  equivalent  to  requiring  them  to  be  satisfied  beyond  a  reason- 
able doubt,  of  the  truth  of  the  charge.  It  is  sufficient,  in  such  cases,  if  the 
evidence  preponderates  in  favor  of  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Bane  &  Macfall,  and  Mr.  W.  W.  Beret,  for  the- 
appellant. 

Messrs.  Wheat  &  Marcy,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  case,  in  the  circuit  court  of  Adams  county,  wherein 
Peter  Hoener  was  plaintiff,  and  John  W.  Koch  and  Gaylord 
D.  Beebe  were  defendants.  They  were  declared  against,  as 
professional  and  practical  surgeons,  for  malpractice  as  such, 
by  means  of  which  the  plaintiff  was  seriously  injured.  The 
case  was  one  of  strangulated  hernia,  and  the  practice  of  which 
complaint  is  made  is  alleged  to  have  been  unskilful,  the  opera- 
tion unnecessary  and  the  diagnosis  unscientific. 
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Koch  pleaded  not  guilty,  and  Beebe  defaulted.  On  the 
trial,  there  was  a  verdict  of  not  guilty,  whereupon  the  default 
of  Beebe  was  set  aside,  and  judgment  rendered  against  the 
plaintiff  for  the  costs,  a  motion  for  a  new  trial  having  been 
denied.     To  reverse  this  judgment  the  plaintiff  appeals. 

We  make  no  comment  on  the  evidence  in  the  cause,  but 
notice  only  two  errors,  either  of  which  is  sufficient  to  reverse 
the  judgment. 

The  first  is,  the  refusal  of  the  court  to  suppress  a  portion 
of  the  deposition  of  Dr.  Beebe.  It  will  be  observed,  a  default 
had  been  taken  against  Beebe,  wTho  was  sued  with  Koch,  as 
joint  tort  feasor.  In  such  case,  both  are  principals,  the  law 
regarding  no  distinction  as  to  the  liability;  yet  the  witness  was 
permitted  to  inform  the  jury  that  he  alone  was  responsible, 
thus  solving  a  question  of  law,  of  which  he  had  no  right  to 
speak,  the  effect  of  which  could  only  be  to  discharge  the 
defendant  on  trial.     This  was  error. 

The  second  error  was,  in  permitting  Dr.  Curtis,  a  witness 
offered  by  the  defendant  as  an  expert,  to  answer  this  question : 
"Taking  all  the  facts  as  you  understand  them,  state  whether 
you  see  any  evidence  of  malpractice?"  The  witness  had  stated 
he  had  heard  the  testimony,  and  he  replied:  "I  think  I  can 
safely  say  that,  in  view  of  all  the  testimony  I  have  heard,  I 
can  see  no  positive  evidence  of  malpractice." 

It  is  very  apparent,  we  think,  this  witness  was  allowed  to 
determine  the  very  question  the  jury  was  impanelled  to  de- 
cide. There  were  several  experts  examined  in  the  case,  whose 
testimony  did  not  harmonize.  This  witness  might  have  been 
asked  if  the  treatment  the  plaintiff  received  was  proper  treat- 
ment. As  it  was,  all  the  jury  had  to  do,  and  which  they  did, 
was,  to  enter  as  their  verdict  the  opinion  of  Dr.  Curtis.  In 
Chicago  and  Alton  Railroad  Co.  v.  The  Springfield  and 
Northwestern  Railroad  Co.  67  111.  142,  this  question  was  put 
to  a  witness:  "If  you  put  in  the  cut  the  work  you  propose 
to  do,  and  have  described,  what  would  be  the  damage  to  the 
defendant?"  And  he  answered:  "There  would  be  no  dam- 
age."    It  was  held,  this  evidence  was  improper,  not  only  upon 


410  Q.,  Mi  &  P.  E.  E.  Co.  v.  Mokris.  [Jan.  T. 

Syllabus. 

the  ground  that  the  question  called  for  the  mere  opinion  of 
the  witness,  upon  the  assumption  that  appellee  would  put  in 
the  work  when  in  nowise  obligated  to  do  so,  but  upon  the 
further  ground  that  it  was  an  opinion  covering  the  very  ques- 
tion which  was  to  be  settled  by  the  jury,  and  so  conclusive  of 
it  as  to  leave  to  the  jury  no  other  duty  but  that  of  recording 
the  finding  of  the  witness.  It  amounts  to  nothing  more  or 
less  than  permitting  the  witness  to  usurp  the  province  of  the 

Jury- 

There  was  error  in  allowing  this  testimony  to  go  to  the  jury. 

Again,  it  is  objected  that  in  an  instruction  given  for  the 
defendant  the  proper  rule  as  to  evidence  was  not  given  to  them. 
A  party,  in  an  action  like  this,  is  not  required  to  prove 
the  charge  by  evidence  sufficient  to  produce  a  clear  conviction 
in  the  minds  of  the  jury,  for  this  is  equivalent  to  telling  them 
they  must  be  satisfied  beyond  a  reasonable  doubt,  of  the  truth 
of  the  charge.  It  is  sufficient,  in  such  cases,  if  the  evidence 
preponderates  in  favor  of  the  plaintiff.  Herrick  v.  Gary,  83 
111.  85. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Judgment  reversed. 


The  Qulncy,  Missouri  akd  Pacific   Railroad  Co. 

v. 

Isaac  N.  Morris. 

1.  Municipal  subscription — under  constitution  of  1870,  upon  an  elec- 
tion had  prior  thereto.  That  section  of  the  constitution  of  1870  which 
prohibits  municipal  subscriptions  to  railroads  or  private  corporations, 
except  upon  a  vote  of  the  people  of  the  municipalities,  had  prior  to  the 
adoption  of  the  constitution,  operates  to  prohibit  any  such  subscription, 
unless  the  prior  vote  in  reference  thereto  was  had  under  an  existing  law. 
A  merely  voluntary  vote,  even  though  it  was  directed  by  an  ordinance  of  a 
city  in  which  the  proposition  was  pending,  will  not  avail  to  remove  the 
restriction. 
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2.  Same — exception  in  respect  to  the  city  of  Quincy.  Under  the  24th 
section  of  the  schedule  of  the  constitution  of  1870,  exempting  the  city  of 
Quincy  from  the  prohibition  mentioned,  so  far  as  the  people  of  that  munici- 
pality had  voted  for  such  purpose  prior  to  the  13th  clay  of  December,  1869, 
it  is  held,  that  a  vote  on  the  subject  of  municipal  subscription,  had  by  the 
people  of  that  city  in  pursuance  of  an  ordinance  thereof,  but  not  under  any 
then  existing  law,  was  valid  and  effectual  for  the  purpose  of  such  subscrip- 
tion. 

3.  Same — subscription  by  the  city  of  Quincy  to  the  capital  stock  of  the 
Quincy,  Missouri  and  Pacific  Railroad  Company.  So  it  is  held,  that  a  sub- 
scription by  the  city  of  Quincy  to  the  capital  stock  of  the  Quincy,  Missouri 
and  Pacific  Railroad  Company,  made  after  the  adoption  of  the  constitution 
of  1870,  in  pursuance  of  a  vote  of  the  people  of  that  city  had  on  the  7th 
day  of  August,  1869,  not,  however,  under  any  existing  law,  was  a  valid  and 
binding  subscription,  and  the  city  was  authorized  to  issue  its  bonds  therefor 
acoording  to  the  conditions  upon  which  the  subscription  was  made,  and 
this,  without  reference  to  the  validity  of  that  portion  of  the  statute  which 
took  effect  on  the  1st  day  of  July,  1871,  purporting  to  legalize  the  election 
mentioned. 

4.  Same — power  of  the  legislature  to  authorize  the  subscription  without  a 
vote — effect  of  constitution  of  1870.  Further,  the  last  clause  of  section  24 
of  the  schedule  of  the  constitution  of  1870,  left  the  power  in  the  legislature 
to  authorize  the  city  of  Quincy  to  make  the  subscription,  precisely  as  it  was 
under  the  constitution  of  1848,  under  which  the  subscription  could  have 
been  authorized  without  any  vote  on  the  subject  by  the  people, — and  that 
authority  was  conferred  by  the  act  in  force  July  1,  1871. 

5.  Same — corporate  purpose — subscription  to  railroad  in  another  State. 
The  creation  of  municipal  indebtedness  in  the  subscription  to  the  capital 
stock  of  a  railroad  lying  wholly  in  another  State,  is  for  a  corporate  purpose ; 
as,  in  the  case  of  the  city  of  Quincy,  situated  upon  the  western  border  of 
the  State,  subscribing  to  the  stock  of  a  railroad  to  be  constructed  from  a 
point  on  the  Mississippi  river,  opposite  that  city,  in  the  State  of  Missouri, 
to  a  point  westward,  in  Nebraska. 

6.  Statutes — of  the  title.  An  act  was  entitled  "  An  act  to  authorize  the 
city  of  Quincy  to  create  the  indebtedness  referred  to  in  the  twenty-fourth 
section  of  the  schedule  of  the  constitution,  to  provide  for  payment  thereof, 
and  validating  acts  of  said  city  relating  thereto."  The  act  authorized  the 
city  to  subscribe  to  the  capital  stock  of  a  railroad  company,  and  to  issue 
evidences  of  indebtedness  therefor:  Held,  the  nature  and  true  scope  of  the 
act  were  indicated  by  the  title,  and  that  was  sufficient. 

Appeal   from  the  Circuit    Court   of  Adams   county;    the 
Hon.  Joseph  Sibley,  Judge,  presiding. 
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Messrs.  "Wheat  &  Marcy,  for  the  appellant. 

Messrs.  John  M.  &  John  Mayo  Palmer,  and  Messrs.  Thor- 
ottghman  &  Warren,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Isaac  "N.  Morris,  a 
resident  property  owner  and  tax-payer  in  the  city  of  Quincy, 
to  perpetually  enjoin  the  mayor  and  aldermen  of  the  city  from 
issuing  bonds  amounting  to  the  sum  of  $250,000  to  the  Quincy, 
Missouri  and  Pacific  Railroad  Company,  in  payment  of  a  sub- 
scription of  stock  previously  made  by  the  city  to  the  capital 
stock  of  the  company. 

The  court  proceeded  to  a  hearing  on  bill,  answer,  replica- 
tion and  proofs,  and  a  decree  was  rendered  in  favor  of  com- 
plainant, as  prayed  for  in  the  bill,  to  reverse  which  the  railroad 
company  has  taken  this  appeal. 

The  company  was  organized  on  the  24th  day  of  June,  1869, 
for  the  purpose  of  constructing  a  railroad  from  a  point  on  the 
Mississippi  river,  opposite  Quincy,  to  a  point  on  the  Missouri 
opposite  Brownsville,  Nebraska.  The  length  of  the  proposed 
road  was  about  two  hundred  and  thirty  miles.  The  citizens 
of  Quincy  manifested  a  deep  interest  in  the  success  of  the 
enterprise;  they  were  large  stockholders  in  the  company,  and 
when  it  was  organized  a  majority  of  its  directors  and  officers 
were  residents  of  Quincy.  On  the  7th  day  of  August,  1869, 
an  election  was  held  in  the  city,  under  an  ordinance  previously 
passed  by  the  city  council  for  that  purpose,  providing  an  elec- 
tion for  the  voters  to  vote  upon  a  proposition  that  the  city 
should  subscribe  $500,000  to  the  capital  stock  of  the  company, 
on  certain  conditions  named  in  the  ordinance.  At  the  elec- 
tion, 2134  votes  were  polled,  1949  of  which  were  in  favor  of 
subscription,  while  185  were  against  it.  At  the  time,  how- 
ever, the  election  was  held,  there  was  no  law  in  force  authori- 
zing the  city  to  become  a  stockholder  in  the  company,  or 
authorizing  a  vote  of  the  people  of  the  city  on  the  question. 


1877.]  Q.,  M.  &  P.  E.  E.  Co.  v.  Morris.  413 

Opinion  of  the  Court. 

The  making  of  the  subscription  was,  therefore,  deferred  until 
legislation  could  be  obtained  upon  the  subject. 

The  convention  that  assembled  in  December,  1869,  to  form 
a  new  constitution  for  the  State,  adopted  a  section  as  follows: 
"No  county,  city,  town,  township,  or  other  municipality,  shall 
ever  become  subscriber  to  the  capital  stock  of  any  railroad  or 
private  corporation,  or  make  donation  to  or  loan  its  credit  in 
aid  of  such  corporation:  Provided,  however,  that  the  adoption 
of  this  article  shall  not  be  construed  as  affecting  the  right  of 
any  such  municipality  to  make  such  subscriptions  where  the 
same  have  been  authorized  under  existing  laws,  by  a  vote  of 
the  people  of  such  municipalities,  prior  to  such  adoption." 
The  effect  of  this  provision  of  the  constitution  would  clearly 
have  defeated  the  proposed  Quincy  subscription,  as  the  vote 
then  had  was  pot  under  an  existing  law.  The  convention, 
with  the  view,  no  doubt,  of  leaving  the  proposed  Quincy  sub- 
scription unaffected  by  this  clause  of  the  constitution,  adopted 
section  24  of  the  schedule,  in  these  words:  "Nothing  con- 
tained in  this  constitution  shall  be  so  construed  as  to  deprive 
the  General  Assembly  of  power  to  authorize  the  city  of  Quincy 
to  create  any  indebtedness  for  railroad  or  municipal  purposes, 
for  which  the  people  of  said  city  have  voted,  and  to  which 
they  shall  have  given,  by  such  vote,  their  assent,  prior  to  the 
thirteenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-nine:  Provided,  that  no 
such  indebtedness,  so  created,  shall,  in  any  part  thereof,  be 
paid  by  the  State,  or  from  any  State  revenue,  tax  or  fund;  but 
the  same  shall  be  paid,  if  at  all,  by  the  said  city  of  Quincy 
alone,  and  by  taxes  to  be  levied  upon  the  taxable  property 
thereof:  And,  provided,  further,  that  the  General  Assembly 
shall  have  no  power  in  the  premises  that  it  could  not  exercise 
under  the  present  constitution  of  the  State." 

At  the  first  session  of  the  legislature  after  the  adoption  of 
the  constitution,  an  act  was  passed  which  took  effect  on  the 
1st  day  of  July,  1871,  the  first  section  of  which  declares,  that 
the  city  of  Quincy  may  subscribe  $500,000  to  the  capital  stock 
of  the  Quincy,  Missouri  and  Pacific  Eailroad  Company,  upon 


414  Q.,  M.  &  P.  K.  B.  Co.  v.  Morris.  [Jan.  T. 

Opinion  of  the  Court. 

such  conditions  as  to  the  city  council  of  said  city  shall  seem 
best  for  the  interest  of  said  city,  subject,  however,  to  the  con- 
ditions herein  contained,  and  issue  evidences  of  indebtedness 
in  payment  thereof,  and  raise  money  to  pay  the  same,  for  which 
the  people  of  said  city  voted,  and  to  which  they,  by  such  vote, 
gave  their  assent,  prior  to  the  13th  day  of  December,  1869: 
Provided,  that  no  such  indebtedness,  so  created,  shall,  in  any 
part  thereof,  be  paid  by  the  State,  or  from  any  State  revenue; 
but  the  same  shall  be  paid  by  said  city  of  Quincy  alone,  and 
by  taxes  to  be  levied  upon  the  taxable  property  thereof:  And, 
provided,  further,  that  the  evidences  of  such  indebtedness  to 
be  issued  by  said  city  shall  be  issued  in  conformity  with  the 
terms,  conditions,  requirements  and  provisions  of  the  order  or 
orders  of  said  city  council  of  said  city,  submitting  the  propo- 
sition to  subscribe  to  the  capital  stock  of  said  railroad  com- 
pany to  a  vote  of  the  people  of  said  city,  except  as  herein 
expressly  provided;  and  the  records  and  files  of  said  city,  of 
an  affirmative  vote  therefor,  shall  be  prima  facie  evidence  of 
such  vote  and  of  such  assent.  And  any  election  held  in  said 
city  prior  to  said  day,  for  the  purpose  of  such  vote  being 
taken,  and  any  contract  or  subscription  made,  or  to  be  made, 
by  said  city,  to  the  capital  stock  of  said  railroad  company,  in 
pursuance  thereof,  and  any  bonds  or  other  evidences  of  such 
indebtedness  issued  or  to  be  issued  by  said  city,  are  hereby 
declared  valid. 

On  the  17th  day  of  July,  1871,  at  a  meeting  of  the  city 
council,  an  order  or  resolution  was  adopted  directing  the 
mayor  to  make  the  subscription  of  $500,000  to  the  capital 
stock  of  the  company,  which  was  accordingly  done,  and 
upon  the  receipt  of  $250,000  of  stock,  bonds  were  then 
issued  to  the  company  for  that  amount.  It  also  appears  that 
the  conditions  contained  in  the  subscription,  to  be  performed 
by  the  company  to  entitle  it  to  secure  bonds  for  the  remaining 
$250,000  of  the  subscription,  have  been  complied  with,  and 
the  mayor  and  city  council  were  about  to  issue  bonds  for  the 
balance  of  the  subscription,  when  this  bill  was  filed. 

We  do  not  propose  to  consider  the  question,  whether  the 
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last  clause  of  section  1  of  the  act  in  question,  which  purports 
to  legalize  the  election,  is  constitutional  or  unconstitutional, 
as,  in  our  opinion,  the  validity  of  the  subscription  does  not 
depend  upon  that  part  of  the  act.  If  the  corporate  authori- 
ties of  the  city  of  Quincy  had  the  power  to  make  the  sub- 
scription without  a  vote  of  the  people  of  the  city,  then  the 
subscription  may  be  binding,  notwithstanding  the  legislature 
did  not  possess  the  power  or  authority,  under  the  constitution, 
to  legalize  the  vote. 

The  first  part  of  section  1,  of  the  act,  expressly  authorizes 
the  city  of  Quincy  to  subscribe  $500,000  to  the  capital  stock 
of  the  railroad  company,  issue  its  bonds,  and  levy  and  collect 
taxes  to  liquidate  the  principal  and  interest.  After  this  au- 
thority was  conferred,  the  subscription  was  made.  Under  the 
constitution  of  1848  it  was  expressly  held,  in  Keithsburg  v. 
Frick,  34  111.  421,  that  the  power  to  make  a  subscription  to 
the  capital  stock  of  a  railroad  company  might  be  conferred  by 
the  legislature  directly  upon  the  trustees  of  the  incorporation, 
or  the  city  council,  and  exercised  by  them  without  a  vote  of 
the  people  of  the  municipality.  Unless,  therefore,  that  por- 
tion of  the  act  which  purports  to  place  the  power  to  make  the 
subscription  in  the  hands  of  the  city,  is  in  conflict  with  some 
provision  of  the  constitution  of  1870,  it  must  be  sustained, 
although  that  portion  of  the  act  which  professes  to  legalize 
the  vote  may  be  inoperative  or  void.  It  is  apparent  that  if 
section  24  of  the  schedule  had  been  omitted  from  the  consti- 
tution, the  other  clause  prohibiting  a  city  from  becoming  a 
subscriber  to  the  capital  stock  of  a  railroad  company,  except 
where  it  had  been  authorized  under  existing  laws  by  a  vote  of 
the  people,  would  have  forever  deprived  the  city  from  becom- 
ing a  stockholder  in  this  company.  This  was,  no  doubt,  fore- 
seen and  fully  appreciated  by  the  framers  of  the  constitution. 
Was  section  24  of  the  schedule  engrafted  upon  the  constitu- 
tion as  an  idle  ceremony,  or  was  there  a  hardship,  supposed  or 
real,  likely  to  fall  upon  a  portion  of  the  State  on  account  of 
the  restrictions  contained  in  the  other  clause,  which  this  was 
intended  to  remedy?     That  the  latter  was  the  object  and  pur- 
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pose  of  the  section,  we  apprehend,  can  not  admit  of  a  well 
founded  doubt.  But  it  is  said  section  24  restricted  the  legis- 
lature to  act  only  in  case  there  had  been  a  legal  vote  in  the  city. 
We  do  not,  however,  so  understand  the  section.  Indeed,  if 
the  vote  had  been  had  under  an  existing  law,  no  necessity  for 
the  section  is  perceived,  as  it  would  have  been  protected  under 
the  other  provision  of  the  constitution.  The  language  used 
is,  "  for  which  the  people  of  said  city  shall  have  voted,  and  to 
which  they  shall  have  given,  by  such  vote,  their  assent." 

An  election  had  been  held  under,  an  ordinance  passed  by  the 
city  council,  at  which  the  legal  voters  of  the  city  had  full  and 
a  fair  opportunity  to  express  their  views  at  the  polls.  Ample 
notice  had  been  given  of  the  election.  It  was  held  and  con- 
ducted, in  all  respects,  in  conformity  to  the  laws  of  the  State 
regulating  the  holding  of  general  elections.  All  the  safe- 
guards for  preventing  fraud  or  illegal  voting  were  observed. 
The  election  to  vote  upon  the  question  of  subscription, 
although  no  law  was  in  force  authorizing  it  to  be  held,  it  is 
conceded,  was  fairly  conducted,  and,  as  appears  from  the  evi- 
dence, it  resulted  in  a  large  majority  of  the  legal  votes  cast 
being  in  favor  of  the  subscription  of  $500,000  to  the  capital 
stock  of  the  railroad  company.  Under  these  circumstances  it 
can  not  be  successfully  denied  that  the  people  of  the  city  had 
voted,  and  that  in  and  by  such  vote  they  had  given  their 
assent,  not,  perhaps,  de  jure,  but  de  facto,  and  while,  in  con- 
templation of  law,  the  vote  was  not  legal,  and  of  itself  conferred 
no  power,  as  was  held  in  Barries  v.  Town  of  Lacon,  post,  p.  462, 
yet  we  incline  to  the  opinion,  this  was  such  a  vote  as  was  con- 
templated by  the  language  used  in  the  section  of  the  constitution 
under  consideration.  If  a  legal  vote  was  contemplated  by  that 
language,  the  adoption  of  the  section  was  an  idle  delusion,  as 
the  framer  of  it  announced  to  the  convention,  as  appears  from  the 
debates,  that  the  vote  had  been  taken  without  authority  of  law. 

"We  are,  therefore,  of  opinion,  that  while  section  24  of  the 
schedule  did  not,  in  the  least,  legalize  or  sanction  what  had 
been  done  by  the  voters  of  the  city,  its  obvious  intent  and  ef- 
fect were  to  leave  the  matter  and  the  power  of  the  legislature 
over  it  unaffected  bv  the  constitution  of  1ST0 — in  other  words, 
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to  leave  the  vote  and  the  power  of  the  legislature  to  confer  the 
right  upon  the  city  to  take  stock,  precisely  as  they  would  have 
been  under  the  constitution  of  1848.  The  last  clause  in  the 
section  itself  would  seem  to  confirm  this  view.  It  reads: 
'• Provided,  further,  that  the  General  Assembly  shall  have  no 
power  in  the  premises  that  it  could  not  exercise  under  the 
present  constitution  of  the  State,"  which  would  seem  to  imply 
that  the  power  which  could  be  exercised  under  the  constitution 
of  1848  was  to  be  retained. 

If  we  are  correct  in  this,  then  it  follows  that  the  constitution 
did  not  prohibit  the  legislature  from  conferring  the  power  on 
the  city  of  Quincy  to  subscribe  to  the  capital  stock  of  the  com- 
pany, and  thus  far  the  act  must  be  sustained. 

Objection  has  been  made  to  the  title  of  the  act,  but  the  na- 
ture and  true  scope  of  the  act  are  indicated  by  the  title,  and  this 
we  regard  sufficient.* 

But  the  position  is  taken  by  the  complainant,  that  the  sub- 
scription was  not  for  a  corporate  purpose,  and  this  is  based 
upon  the  ground  that  the  railroad  in  which  the  city  became  a 
stockholder  lies  wholly  in  the  State  of  Missouri.  This  court 
has  held  in  numerous  cases,  beginning  with  that  of  Prettyman 
v.  Tazewell  County,  19  111.  406,  that,  under  the  constitution 
of  1848,  the  legislature  might  confer  power  on  cities,  towns 
and  counties  to  become  stockholders  in  railroad  companies 
organized  under  our  laws,  and  to  be  constructed  within  our 
State,  and  that  a  debt  created  by  the  municipality  to  aid  in 
the  construction  of  a  public  improvement  of  that  character 
was  for  a  corporate  purpose,  within  the  meaning  and  spirit  of 
the  constitution. 

The  theory  upon  which  these  decisions  hold  a  debt  created 
for  the  construction  of 'a  railroad  to  be  a  corporate  purpose  is, 
that  the  trade  and  commerce  of  the  municipality  is  increased, 

*The  title  of  the  act  is,  "An  act  to  authorize  the  city  of  Quincy  to  create 
the  indebtedness  referred  to  in  the  twenty-fourth  section  of  the  schedule  of 
the  constitution,  to  provide  for  payment  thereof,  and  validating  acts  of  said 
city  relating  thereto."    Acts  1871-2,  p.  272. 

27— 84th  III.  ' 
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property  is  enhanced,  and  the  general  prosperity  and  welfare 
of  the  entire  municipality  are  promoted. 

In  Johnson  v.  Stark  County,  24  111.  88,  where  the  question 
first  arose,  it  was  said :  "  It,  then,  becomes  necessary  to  ascer- 
tain whether  the  aiding  in  the  construction  of  a  railroad  run- 
ning through  its  limits  is  such  a  corporate  purpose  as  authorizes 
the  legislature  to  confer  upon  it  that  power.  That  the  public 
at  large,  the  individual  shareholder  of  the  company,  and  the 
citizens  of  the  county,  all  have  an  interest  in  the  construction 
of  such  a  road,  is  too  plain  to  admit  of  any  doubt.  By  its 
completion,  the  public  have  increased  facilities  for  travel  and 
transportation,  the  shareholders  the  prospect  of  profit  in  their 
investment,  and  the  citizens  of  the  county  have  afforded  to 
them  increased  facilities  for  trade  and  commerce,  enhanced 
value  to  property  within  their  local  divisions,  with  more  speedy 
development  of  their  agricultural  and  other  resources.  *  *  * 
In  the  completion  of  these  improvements  the  whole  community 
is  either  immediately  or  remotely  interested — those  near  the 
line  on  which  it  passes  in  a  larger,  and  those  more  remotely 
situated  in  a  less  degree,  but  all  participate  in  its  benefits." 
Again,  in  Taylor  v.  Thompson,  42  111.  9,  a  corporate  purpose 
was  defined  to  be  a  tax  to  be  expended  in  a  manner  which  shall 
promote  the  general  prosperity  and  welfare  of  the  municipality 
which  levies  it.  In  Chicago,  Danville  and  Vincennes  Rail* 
road  Co.  v.  Smith,  62  111.  268,  the  question  arose  whether  a 
donation  made  by  a  town  to  a  railroad  company  could  be  re- 
garded as  a  debt  created  for  a  corporate  purpose.  The  court 
referred  to  the  definition  of  a  corporate  purpose,  as  given  in 
Taylor  v.  Thompson,  supra,  and  said:  "We  accept  this  defi- 
nition, and  are  of  opinion  that  no  person  can  doubt  but  that 
taxes  expended  to  aid  in  the  construction  of  a  railroad  must 
promote  the  general  prosperity." 

The  question  then  recurs,  does  the  fact  that  the  railroad  is 
to  be  constructed  in  another  State,  although  it  starts  at  Quincy, 
destroy  its  usefulness  to  the  citizens  of  Quincy?  Does  it  fail 
to  promote  the  general  prosperity  and  welfare  of  the  munici- 
pality merely  on  account  of  its  line  being  wholly  within  another 
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State?  If  it  does,  the  argument  of  complainant  is  plausible. 
But,  on  the  other  hand,  if  a  railroad  constructed  through  an 
adjoining  State  to  a  city  in  this  State  situated  upon  the  State 
line,  will  develop  the  commerce,  increase  the  trade,  enhance 
the  value  of  property,  and  generally  add  as  much  to  the  pros- 
perity and  welfare  of  the  municipality  as  if  the  line  of  the  road 
was  constructed  within  this  State,  we  perceive  no  reason  or 
principle  for  holding  that  a  debt  incurred  for  the  construction 
of  such  a  road  would  not  be  for  a  corporate  purpose,  as  much 
so  as  if  the  road  was  built  wholly  in  this  State.  The  city  of 
Quincy  is  situated  on  the  Mississippi  river,  on  the  west  line 
of  the  State.  Here  is  a  projected  railroad  from  Quincy  west 
230  miles,  through  a  fine  agricultural  country.  At  the  time 
this  bill  was  filed,  the  entire  line  had  been  surveyed,  three  miles 
on  the  west  end  had  been  graded  and  ready  for  the  iron,  and 
forty-five  miles  of  the  road  had  been  completed  from  Quincy 
west,  and  was  in  successful  operation,  carrying  passengers  and 
freight.  To  say  that  an  enterprise  of  this  character  would  add 
nothing  to  the  commerce  and  prosperity  of  Quincy,  would  do 
no  less  than  repudiate  what  has  been  held  by  this  court  in 
numerous  cases,  from  the  time  the  decision  in  Johnson  v. 
Stark  County,  supra,  was  announced,  down  to  the  present 
time. 

But  that  a  city  or  county  of  one  State  may  aid  in  the  con- 
struction of  a  railroad  that  lies  in  another  State,  has  been  de- 
cided by  courts  of  respectability  and  high  authority.  We  need 
only  refer  to  the  following  authorities  in  confirmation  of  the 
principle:  Railroad  Company  v.  County  of  Otto,  16  Wall. 
667;  Walker  v.  Cincinnati,  21  Ohio  St.  14;  McCallin  v. 
Mayor,  etc.  3  Head  (Tenn.)  317;  St.  Joseph  and  Denver 
Railroad  Co.  v.  Buchanan  Co.  39  Mo.  485;  Bell  v.  Railroad 
Co.  4  Wall.  598;  Copes  v.  Charleston,  10  Eichardson,  491; 
Stone  v.  Mobile,  24  Ala.  1ST.  S.  591.  The  same  principle  has 
also  been  recognized  in  Shapless  v.  Mayor,  21  Pa.  St.  147; 
Gepeck  v.  Duboke,  1  Wall.  175;  Gooddin  v.  Crump,  8  Leigh, 
120. 

No  argument  is  needed  to  demonstrate  that  a  city  situated 
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as  Quincy,  is  more  interested  and  derives  more  benefit  from  a 
public  improvement,  such  as  the  construction  of  a  railroad, 
extending  from  the  city  west  into  the  State  of  Missouri,  than 
east  through  our  own  State.  Her  merchants  supply  the  country 
west  with  goods,  her  manufactories  furnish  the  various  imple- 
ments of  husbandry,  and  in  turn  she  receives  the  various  pro- 
ducts of  the  country,  while  the  country  east  seeks  other  channels 
of  trade.  Under  the  authorities,  we  are  of  opinion  that  the 
debt  in  question  was  legally  created,  and  for  a  corporate  pur- 
pose. 

The  decree  of  the  circuit  court  will,  therefore,  be  reversed, 
and  the  cause  remanded  with  directions  to  the  circuit  court  to 
dismiss  the  bill. 

Decree  reversed. 


Maey  A.  Truesdale 

V. 

Thomas  Morrison  et  al. 

Chanceky — to  enjoin  judgment  at  law,  and  try  question  of  indebtedness. 
An  account  accrued  against  a  party  who  died  insolvent ;  no  administratioa 
was  had  on  his  estate.  After  more  than  two  years  from  the  date  of  his 
death,  and  more  than  three  years  after  the  date  of  the  last  item  in  the 
account,  an  attachment  suit  was  brought  against  the  widow  of  the  deceased, 
upon  said  account,  and  a  judgment  rendered  against  her  without  service  on 
her  or  knowledge,  on  her  part,  of  the  suit,  and  a  judgment  in  said  proceed- 
ing was  also  rendered  against  her  debtor  on  garnishee  process.  Upon  a  bill 
by  her  to  enjoin  the  collection  of  this  judgment,  charging  insolvency  of 
the  plaintiffs  in  the  attachment  and  the  sureties  on  the  attachment  bond,  it 
was  held  to  be  error  to  dismiss  the  bill,  but  that  an  issue  should  have  been 
made  up  as  to  the  existence  of  the  indebtedness  claimed  in  the  attachment 
suit,  and  a  decree  rendered  according  to  the  rights  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 
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Mr.  John  I.  Rinaker,  and  Mr.  E.  W.  Hayes,  for  the  appel- 
lant. 

Messrs.  McClernand  &  Keyes,  and  Mr.  A.  N.  Yancy,  for 
the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Conrt: 

It  appears,  by  the  amended  bill  herein,  and  the  affidavits 
filed  therewith,  that  Mary  A.  Truesdale  is  the  widow  of  Wm. 
Truesdale,  who  died  in  November,  1867.  During  the  years 
1865  and  1866,  an  account  accrued  against  Wm.  Truesdale,  on 
the  books  of  the  firm  of  Thomas  Morrison  &  Co.,  to  the 
amount  of  some  $590,  on  which  some  $300  was  paid. 

The  estate  of  Truesdale,  it  seems,  was  insolvent,  and  no 
administration  of  the  same  was  had.  Mrs.  Truesdale  resided 
for  some  time  at  Bunker  Hill,  in  Illinois,  after  the  death  of 
her  husband.  During  all  that  time,  no  demand  was  made 
upon  her  by  the  firm  of  Thomas  Morrison  &  Co.  on  any 
account  whatever. 

More  than  two  vears  after  the  death  of  Truesdale,  and  more 
than  three  years  after  the  date  of  the  last  item  of  account 
charged  on  the  books  of  Thomas  Morrison  &  Co.,  an  attach- 
ment suit  was  begun  against  Mrs.  Mary  A.  Truesdale  for  this 
same  account,  (now  made  out  in  her  name,)  and,  without  per- 
sonal service  and  without  her  knowledge,  judgment  was  entered 
against  her,  in  March,  1871,  for  $372.  Process  of  garnishment 
having  been  served  upon  one  of  her  debtors,  judgment  was 
rendered  against  him,  in  March,  1873,  for  $416.47.  Of  all 
this  she  had  no  personal  knowledge  or  actual  notice  until  the 
early  part  of  the  year  1874.  Soon  afterwards,  she  filed  her 
bill  to  enjoin  the  collection  of  these  judgments,  and  subse- 
quently, by  leave  of  the  court,  filed  her  amended  bill,  supported 
by  divers  affidavits,  showing  that  the  firm  of  Thomas  Morrison 
&  Co.  never  had  any  claim  against  her,  and  that,  knowing 
that  they  had  no  claim  against  her,  they  had,  fraudulently  and 
by  false  testimony,  procured  the  judgments  of  which  appel- 
lant complains  in  her  amended  bill,  and,  also,  showing  that 
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the  firm  are  insolvent,  and  that  the  sureties  in  the  attachment 
bond  are  insolvent — that  the  whole  proceedings  were  nnjust, 
and  she  had  never  had  an  opportunity  to  be  heard  in  her 
defense.  Application  was  made  to  the  circuit  court  for  a 
temporary  injunction,  which  was  refused,  and,  on  motion,  the 
court  dismissed  the  bill,  and  complainant  appeals  to  this  court. 

The  record  exhibits  other  interesting  features  in  this  case, 
and  other  details  not  mentioned  here,  but  enough  is  here 
stated  to  show  the  ground  of  the  judgment  of  this  court. 

"We  think  the  bill  ought  not  to  have  been  dismissed,  but  a 
temporary  injunction  should  have  been  allowed  as  sought,  and 
continued,  and  the  bill  retained  until  an  issue  at  law  be  made 
in  the  original  attachment  suit,  or  a  feigned  issue  in  this  suit, 
to  determine  the  question  whether  the  complainant,  in  truth, 
was  indebted  to  the  plaintiffs  in  the  attachment  suit  or  not, 
and  then  a  final  decree  should  be  entered  according  to  the  true 
rights  of  the  parties. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Decree  reversed. 


Winston  Meeks  ■ 

v. 
William  H.  Sims  et  al. 

1.  Mechanic's  lien — time  for  filing  petition  by  sub-contractor.  A  peti- 
tion to  enforce  a  lien  by  a  sub-contractor  is  in  time  if  filed  within  three 
months  after  the  money  becomes  due  to  the  original  contractor,  although  it 
is  more  than  three  months  after  it  is  due  from  the  original  contractor  to 
such  sub-contractor. 

2.  Same — not  discharged  by  receiving  an  order  for  the  money,  unless 
received  as  absolute  payment.  The  acceptance  by  the  owner  of  a  building 
of  an  order  drawn  on  him  by  the  contractor,  in  favor  of  a  sub-contractor, 
for  the  amount  due  such  sub-contractor  for  labor  or  material  furnished  in 
the  construction  of  a  building,  unless  received  by  such  sub-contractor  as 
absolute  payment,  is  not  a  discharge  of  his  lien  on  the  building. 
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3.  Sub-contractor — need  not  consolidate  his  claim  with  other  claims  in 
a  suit  before  justice.  A  sub-contractor  does  not  lose  his  lien  on  a  building 
by  failing  to  consolidate  his  claim  for  labor  thereon  with  other  claims,  in  a 
suit  against  the  original  contractor  before  a  justice  of  the  peace,  such  other 
claims  only  in  no  way  connected  with  the  lien  sought  to  be  enforced. 

4.  Parties — to  petition  for  a  mechanic's  lien.  It  is  not  necessary  to 
make  any  one  a  party  to  a  petition  to  enforce  a  mechanic's  lien,  who  may 
have  done  work  on  the  same  building,  unless  he  has  an  interest  therein.  If 
he  has  been  paid  for  his  work,  or  has  no  interest  in  the  property,  he  is  not 
only  not  a  necessary  party,  but  it  would  be  improper  to  make  him  a  party. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gray  &  Swan,  for  the  appellant. 

Messrs.  Pollock  &  Sample,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  employed  Carney  &  Sons  to  erect 
for  him  a  building  on  some  lots  of  ground  in  the  town  of  Gib- 
son, in  Ford  county,  in  this  State.  This  agreement  was  entered 
into  on  the  23d  of  April,  1874,  and,  to  procure  material  for 
the  purpose,  Carney  &  Sons  purchased  of  appellees  lumber, 
which  they  furnished  between  the  time  the  contract  to  build 
the  house  was  entered  into  and  the  1st  of  the  next  September. 
They  also  furnished  other  building  material  to  be  used  in  the 
structure. 

On  the  14th  day  of  September,  1874,  appellees  served  a 
notice  on  appellant,  that  they  had  furnished  lumber  and  mate- 
rials to  Carney  &  Sons,  which  had  been  used  in  the  building, 
amounting  to  $786.78,  and  that  they  would  hold  the  building 
and  appellant's  interest  in  the  ground  liable  for  its  payment. 
There  is  evidence  tending  to  prove  that  appellant  owed  Carney 
&  Sons,  at  that  time,  a  sum  equal  to  or  greater  than  appellees' 
claim. 

Appellees  filed  their  petition,  to  enforce  their  lien  as  mate- 
rial-men, on  the  12th  of  June,  1875.  A  hearing  was  subse- 
quently had,  when  the  court  found  the  issues  for  petitioners, 
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and  that  there  was  due  to  them  $767,  and  that  they  have  a  lien 
on  the  premises,  and  decreed  payment  of  the  amount  within 
thirty  days,  and,  on  a  default  in  its  payment,  that  the  premises 
be  sold.     Defendant  appeals  to  this  court,  and  asks  a  reversal. 

It  is  insisted  that  the  petition  was  not  filed  in  time  to  obtain 
the  benefits  of  the  39th  and  47th  sections  of  the  lien  law.  The 
latter  of  these  sections  provides  that  no  petition  shall  be  filed 
or  suit  commenced,  unless  the  same  shall  be  brought  within 
three  months  from  the  performance  of  the  sub-contract,  pro- 
vided, if  any  delay  shall  be  occasioned  by  reason  of  the  amount 
not  being  due  the  original  contractor,  the  time  of  such  delay 
shall  not  be  counted.  In  this  case,  appellant  claimed  that  the 
money  was  not  due  to  the  original  contractors  until  a  settle- 
ment should  be  had  with  them,  and  a  settlement  was  not  had 
until  in  April,  1875,  and  the  petition  was  filed  in  the  follow- 
ing June,  which  was  less  than  three  months  after  this  settle- 
ment, and,  according  to  the  claim  of  appellant  as  to  the  time 
when  the  money  became  due  to  the  contractors,  this  fully 
satisfied  this  requirement  of  the  statute. 

But  it  is  urged  that  appellees,  in  their  notice,  said  the  money 
was  then  due  to  them.  Suppose  it  was  due  them  from  the 
contractors,  in  what  possible  manner  could  that  affect  their 
claim  against  appellant,  under  the  47th  section?  The  proviso 
of  that  section  most  unmistakably  saves  the  lien,  and  gives* 
the  right  to  sue  at  any  time  within  three  months  after  the 
money  became  due  to  the  contractors.  This  is  the  plain  and 
obvious  language  of  the  statute,  and  appellant's  position  can 
not  be  sustained  without  rejecting  the  entire  proviso  of  that 
section.     There  is  nothing  in  this  objection. 

We  fail  to  find  that  Carney  &  Sons  sued  appellant  on  this 
claim  by  any  agreement  or  under  any  arrangement  with  appel- 
lees, and  hence  we  perceive  no  grounds  for  insisting  that  suit 
formed  an  estoppel  to  this  claim. 

We  held  in  the  cases  of  Van  Court  v.  Bushnell,  21  111.  624, 
and  Brady  v.  Anderson,  24  ib.  110,  that  the  taking  a  note  of 
the  owner,  unless  in  absolute  payment  of  the  claim,  would 
not  discharge  the  lien,  although  it  might  draw  interest.    Hence 


1877.]  Meeks  v.  Sims  et  al.  425 

Opinion  of  the  Court. 

it  does  not  matter,  in  the  slightest  degree,  whether  appellant 
accepted  the  order  drawn  by  Carney  &  Sons,  in  favor  of  appel- 
lees, for  the  amount  due  them,  as  there  is  nothing  to  show 
that,  if  it  was  accepted,  it  was  an  absolute  payment  and  dis- 
charge of  the  lien.  There  is  no  evidence  tending  to  prove 
that  fact,  and  appellant  positively  denies  that  it  was  ever 
accepted,  and  whether  it  was  or  not,  does  not  affect  the  case 
in  any  degree.  There  is  not  the  slightest  force  in  this  objec- 
tion, as  appellant  could  have  known  had  he  referred  to  these 
decisions. 

It  is  also  urged  that  this  lien  was  lost  by  failing  to  consoli- 
date this  with  other  claims  appellees  held  against  the  Carney s, 
on  which  no  lien  was  claimed,  when  they  brought  suit  before 
a  justice  of  the  peace.  We  are  referred  to  no  rule  or  principle 
having  that  effect.  Appellant  refers,  however,  to  the  49th  sec- 
tion of  the  justice  of  the  peace  statute,  but  we  entirely  fail  to  see 
the  application  intended.  The  suit  before  the  justice  of  the 
peace  was  against  Carney  &  Sons,  and  not  appellant.  It  was 
on  a  claim  relating  to  other  transactions,  and  wholly  discon- 
nected with  this  lien.  Again,  had  there  been  an  effort  to 
consolidate,  it  would  have  largely  exceeded  the  justice's  juris- 
diction, and  that  section  only  requires  a  consolidation  where 
the  amount  of  the  claim,  when  consolidated,  does  not  exceed 
the  jurisdiction  of  the  justice  of  the  peace.  It  is  not  sug- 
gested how  a  consolidation  could  have  been  made,  nor  is  the 
position  tenable.     There  is  nothing  in  this  position. 

It  is  next  claimed  that  appellant  did  not  receive  all  the 
credits  to  which  he  was  entitled.  The  evidence  on  that  ques- 
tion was  not  harmonious,  and  it  was  for  the  jury  to  reconcile 
it  and  find  its  weight,  and  having  done  so,  we  will  not  disturb 
their  verdict.  That  was  their  province,  and  we  have  no  right 
to  usurp  it. 

It  is  said  the  verdict  was  too  large,  but  there  was  evidence 
on  the  part  of  appellees  which  fully  sustains  the  finding,  and 
we  have  no  right  to  say  the  jury  did  wrong  in  giving  weight  to 
the  evidence  of  appellees,  rather  than  to  that  of  appellant. 
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They  may  have  had,  and  we  will  presume  they  had,  the  most 
ample  reasons  for  their  action. 

There  is  no  force  in  the  position  that  other  persons  who  did 
work  on  the  buildiug  should  have  been  made  parties.  It  is 
not  pretended  that  they  were  not  fully  paid  for  all  they  did, 
and  if  so,  for  what  conceivable  reason  should  they  be  parties? 
We  know  of  no  rule  or  reason  why  they  should,  but,  on  the 
contrary,  having  no  interest,  it  would  have  been  improper  to 
have  made  them  parties.  We  are  referred  to  the  case  of 
Mehrle  v.  Dunne,  75  111.  239,  as  a  case  in  point.  In  that 
case,  it  appeared  that  there  were  other  persons  having  liens 
on  the  property  who  were  not  parties.  The  two  cases  are 
wholly  unlike  in  this  regard,  and  that  case  is  not  in  point,  nor 
is  it  even  analogous,  and  hence  can  have  no  controling  effect 
in  this  case. 

Perceiving  no  error  in  this  record,  the  decree  of  the  court 

below  must  be  affirmed. 

Decree  affirmed. 


The  Illinois  Midland  Railway  Company 

v. 
The  People  ex  rel. 

1 .  Quo  warranto— justification  or  disclaimer.  Where  a  party  is  charged , 
by  information  in  the  nature  of  quo  warranto,  in  the  name  of  the  people, 
with  having  usurped  powers  and  franchises,  and  with  exercising  the  same 
without  authority  of  law,  he  must  either  justify  or  disclaim  having  done  so. 

2.  Railroad  companies  —  contracts  for  operating  each  others  roads. 
Under  the  act  of  February  12,  1855,  all  railroad  companies  have  power  to 
make  contracts  and  arrangements  with  each  other  for  leasing  or  running 
their  respective  roads,  or  any  part  thereof;  and  a  plea  to  an  information,  in 
the  nature  of  a  quo  warranto,  charging  one  railroad  company  with  usurping 
the  powers  and  franchises  granted  to  another,  which  sets  up  a  contract  be- 
tween it  and  the  other  company,  authorizing  it  to  operate  the  road  of  such 
other  company,  and  that  it  is  operating  the  road  under  such  contract,  is  a 
good  plea. 
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Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

On  the  26th  day  of  November,  1875,  an  information,  in  the 
nature  of  a  quo  warranto,  was  filed  in  the  circuit  court  of 
Macon  county,  by  leave  of  court,  in  which  it  is  alleged,  that 
on  the  1st  day  of  July,  1875,  and  ever  since,  without  any  au- 
thority of  law  for  so  doing,  the  Illinois  Midland  Railway 
Company,  acting  as  and  claiming  to  be  the  lawful  successor  of 
a  certain  corporation  known  and  called  the  Peoria,  Atlanta  and 
Decatur  Railroad  Company,  is  using  and  exercising,  without 
any  lawful  grant,  warrant  or  charter,  the  liberties,  privileges, 
powers  and  franchises  conferred  by  the  people  of  the  State  of 
Illinois,  by  act  of  the  General  Assembly,  upon  and  vested  in 
the  Paris  and  Decatur  Railroad  Company,  all  of  which  liber- 
ties, privileges,  powers  and  franchises  the  Midland  Railway 
Company  have  usurped  and  still  do  usurp. 

Other  charges  are  contained  in  the  information,  but  they  are 
but  different  statements  of  the  same  usurpation  of  liberties, 
privileges,  powers  and  franchises  of  the  Paris  and  Decatur 
Railroad  Company,  with  the  additional  allegation  the  Midland 
Railway  Company  has  wrongfully  taken  possession  of  the  per- 
sonal property  of  that  company,  and  is  using  it  without  any 
authority  of  law  so  to  do. 

A  plea  of  not  guilty  was  filed,  and  a  second  plea,  to  which  a 
demurrer  was  sustained.  On  leave  given,  defendant  filed 
second  and  third  amended  pleas,  to  which  a  demurrer  was  sus- 
tained, and  defendant  standing  by  its  pleas,  judgment  of  ouster 
was  pronounced. 

Messrs.  Crea  &  Ewing,  and  Mr.  A.  J.  Gallagher,  for  the 
plaintiff  in  error. 

Messrs.  D.  T.  &  D.  S.  McIntyre,  and  Messrs.  Smith  & 
Clokey,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Where  a  party  is  charged,  by  information  in  the  nature  of 
quo  warranto,  in  the  name  of  the  people  of  the  State,  with 
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having  usurped  powers  and  franchises,  and  with  exercising  the 
same  without  authority  of  law,  he  must  either  justify,  or  dis- 
claim having  done  so.  The  second  amended  plea,  to  which  a 
demurrer  was  sustained,  does  neither.  It  is  neither  a  com- 
plete plea  of  justification  nor  a  full  disclaimer.  Such  pleas 
must  be  consistent,  and  not  allege  defenses  repugnant  to  each 
other.  This  one  contains  some  matters  tending  to  show  justi- 
fication, and  others  tending  to  show  a  disclaimer.  In  that 
respect,  the  defenses  set  up  are  repugnant  and  inconsistent 
with  each  other,  and  for  that  reason  the  plea  is  bad. 

The  amended  third  plea,  we  think,  is  substantially  good,  and 
if  the  facts  alleged  can  be  sustained  by  evidence,  would  con- 
stitute a  complete  justification  to  the  alleged  usurpation  of 
franchises  with  which  defendant  is  charged. 

After  the  Peoria,  Atlanta  and  Decatur  Railroad  Company 
had  finished  its  road  from  Peoria  to  Decatur,  and  commenced 
to  operate,  it  is  alleged  that  company  changed  its  corporate 
name  to  that  of  the  "  Illinois  Midland  Railway  Company," 
It  is  then  averred,  the  Midland  Railway  Company  entered  into 
a  contract  with  the  Paris  and  Decatur  Railroad  Company,  by 
the  terms  of  which  the  former  company  agreed  and  contracted 
with  the  latter  company  it  would  run  and  operate  its  line  of 
road,  from  its  junction  with  the  Illinois  Central  railroad  at 
Decatur,  thence  to  Paris,  and  receive  tolls  and  incomes  as- 
compensation  for  running  and  operating  same,  until  the  con- 
tract should  be  abrogated  by  either  party;  that  in  pursuance 
of  that  arrangement  the  Midland  Railway  Company  entered 
upon  the  performance  of  the  contract,  and  hath  hitherto  and 
doth  still  run  and  operate  the  line  of  road  of  the  Paris  and 
Decatur  Railroad  Company  between  the  points  indicated,  as  it 
lawfully  may,  and  in  doing  so  it  is  not  guilty  of  usurping  lib- 
erties, privileges  or  franchises  granted  by  the  people  of  the 
State  to  other  corporations. 

No  question  is  made  the  Peoria,  Atlanta  and  Decatur  Rail- 
road Company,  under  the, act  of  March  26,  1872,  had  power  to 
change  its  corporate  name  to  that  of  the  "  Illinois  Midland 
Railway  Company,"  on  complying  with  the  provisions  of  that 
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statute,  which  seems  to  have  been  done.  The  only  question 
of  importance  that  arises  on  this  plea,  is  as  to  the  validity  of 
the  operating  contract  made  by  the  railroad  companies,  under 
which  defendant  obtained  the  privilege  to  run  and  operate  the 
Paris  and  Decatur  railroad  for  the  tolls  and  income,  until  one 
party  or  the  other  should  abrogate  the  contract. 

With  the  propriety  of  the  contract  we  have  nothing  to  do 
in  this  proceeding.  Of  course,  the  demurrer  admits  the  mak- 
ing of  the  agreement  as  pleaded,  and  all  we  need  concern  our- 
selves about  is,  the  capacity  of  the  parties  to  make.  Operating 
contracts  between  railroad  companies  are  expressly  authorized 
by  statute.  Under  the  act  of  February  12,  1855,  all  railroad 
companies  have  power  to  make  contracts  and  arrangements 
with  each  other  for  leasing  or  running  their  respective  roads, 
or  any  part  thereof.  That  is  what  the  parties  have  done,  and 
if  it  is  not  satisfactory  to  either  party,  the  provision,  as  alleged, 
is,  it  may  be  abrogated  at  any  time.  "We  do  not  understand 
it  was  necessary  to  exhibit  the  contract  with  the  plea.  That 
is  a  matter  of  evidence,  and  what  its  terms  are,  whether  it  sus- 
tains the  plea  or  not,  will  be  made  known  when  it  is  produced. 

Admitting  the  existence  of  an  operating  contract  between 
the  companies,  as  the  demurrer  does,  the  plea  presented  a  de- 
fense to  the  charge  of  usurpation  of  franchises  granted  by  the 
people  of  the  State  to  another  corporation,  and  if  not  true,  it 
ought  to  have  been  traversed. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 


Toledo,  Wabash  and  Western  Railway  Company 


Susan  A.  Asbury,  Admx. 

kl.    Railroad  company — duty  to  furnish  safe  machinery.    It  is  the  duty 
of  railroad  companies  to  furnish  good,  well  constructed  machinery,  adapted 
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be  safest  when  applied  to  use ;  and  whilst  they  are  not  required  to  seek  and 
apply  every  new  invention,  they  must  adopt  such  as  is  found  by  experience 
to  combine  the  greatest  safety  with  practical  use. 

2.  Employee — required  to  use  care  commensurate  with  danger  of  employ- 
ment. Although  machinery  furnished  by  a  railroad  company  for  the  use 
of  its  employees  may  be  unsafe,  yet  if  an  employee,  knowing  the  character 
of  the  machinery,  continues  to  use  it,  he  is  bound  to  exercise  care  commen- 
surate with  the  danger;  and  if  he  fails  to  do  so,  and  is  injured,  his  negli- 
gence will  preclude  a  recovery  against  the  company  on  account  of  such 
injury. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hay,  G-reene  &  Littler,  for  the  appellant. 

Mr.  N.  M.  Broad  well,  and  Mr.  W.  M.  Springer,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  administratrix  of  Joseph  T.  Asbury  brought  an  action 
on  the  case  to  recover  damages  for  causing  the  death  of  her 
husband,  by  the  railroad  company. 

It  is  averred  in  the  declaration,  the  company  had  in  their 
possession  and  use  a  passenger  coach  with  a  draw  bar  and 
coupling,  used  to  connect  it  with  other  cars,  and  were  in  pos-±* 
session  of  and  using  a  sleeping  car  also  furnished  with  a  draw 
bar  and  coupling,  to  be  nsed  to  connect  it  with  other  cars; 
that  these  draw  bars  and  couplings  were  so  constructed  as  to 
be  unsafe,  unsuitable  and  dangerous  to  persons  whose  duty  it 
was  to  form  a  coupling  with  them;  that  plaintiff's  husband 
was  a  brakeman,  and  it  was  his  duty  to  couple  these  cars,  and 
whilst  so  doing,  by  reason  of  the  unsafe  and  unsuitable  draw 
bars,  he  was  caught  between  the  platforms  of  the  cars  and  was 
killed. 

The  evidence  shows,  that  one  of  the  cars  was  provided  with 
what  is  known  as  the  "Miller"  draw  bar,  and  the  other  with 
an  ordinary  draw  bar;  that  in  using  two  such  draw  bars  in 
coupling,  the  ends  were  liable  to  slip  past  each  other,  and  thus 
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bring  the  platforms  near  together.  It  also  appears,  that  the 
company  had,  to  some  extent,  introduced  or  were  using  cars 
with  the  "  Miller  "  draw  bar  on  their  road.  It  also  appears, 
that  in  making  a  coupling  with  ordinary  draw  bars,  their  ends 
or  heads  strike  square  against  each  other,  and  thus  arrest  the 
approach  of  the  platforms.  It  also  appears,  that  as  brakeman 
it  was  the  general  duty  of  deceased  to  couple  the  cars,  but  in 
this  case  he  was  not  specially  ordered  to  do  it.  And  it  appears, 
in  making  the  coupling  the  brakeman  must  go  between  the 
cars  or  on  one  of  the  platforms  for  the  purpose. 

On  the  occasion  of  the  death  of  the  husband  of  appellee,  he 
was  connected  with  a  special  train,  used  in  conveying  a  circus 
company  to  different  points  on  the  company's  road.  This 
train  had  been  to  Keokuk  and  Quincy,  and  had  run  to  Bluff 
City,  east  of  the  Illinois  river,  to  get  on  the  Hannibal  branch 
of  their  road,  for  the  purpose  of  going  to  that  place.  On 
reaching  Bluff  City,  it  became  necessary  to  change  the  posi- 
tion of  the  engine  and  cars,  so  as  to  go  in  the  opposite  direc- 
tion. The  engine  was  reversed  on  a  turn  table,  and  the  cars 
were  so  switched  as  to  place  them  in  a  proper  position ;  but 
in  coupling  the  sleeping  car  to  a  passenger  coach,  the  proper 
connection  was  not  made,  and  the  draw  bars  passed  each  other 
and  locked.  Thereupon  deceased,  with  others,  endeavored  to 
separate  them,  by  the  use  of  an  iron  bar  and  other  levers,  but 
failed.  The  engine  was  then  put  in  motion,  under  the  suppo- 
sition that  the  sleeping  car,  which  was  behind,  would  hold 
until  the  train  was  removed  from  the  main  line  to  the  branch 
road,  but  it  became  detached.  Thereupon,  the  conductor,  de- 
ceased and  another  pushed  the  sleeping  car  forward  on  the 
track,  for  the  purpose  of  making  the  coupling.  When  the 
two  cars  approached  near  to  each  other,  deceased  went  forward 
and  between  the  cars  to  couple  them.  Whilst  there  he  received 
the  injuries  which  caused  his  death.  He  was  seen  to  go  be- 
tween the  cars,  and  whilst  there  was  heard  to  say:  "  Look  out, 
or  they  may  come  together  again."  He  almost  immediately 
came  out,  and  walked,  unassisted,  to  a  bank  near  the  road,  and 
sat  down.     On  those  present  approaching  him,  he  seemed  to 
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be  in  great  pain,  and  unable  to  speak,  and  was  put  on  the  pay 
car,  which  was  then  passing,  and  died  in  about  a  half  hour  after 
he  was  injured. 

On  this  state  of  facts,  the  jury  found  a  verdict  in  favor  of 
plaintiff,  and  assessed  her  damages  at  $3000.  A  motion  for 
a  new  trial  was  entered  and  overruled,  and  judgment  was  ren- 
dered on  the  verdict,  and  the  company  appeals. 

It  is  first  urged,  that  the  verdict  is  not  sustained  by  the 
evidence.  As  to  the  main  facts  of  the  case  there  is  no  conflict, 
and  hence  the  question  is,  whether  the  verdict  is  against  the 
testimony. 

It  is  claimed  by  appellee,  that  the  company  was  negligent 
in  furnishing  such  couplers  to  these  cars,  and  should  be  held 
liable;  but  this  the  company  denies,  claiming  that  such  appli- 
ances are  in  constant  use,  and  are  not  unusually  hazardous. 
The  company  claims  that  deceased  was  guilty  of  negligence  to 
such  a  degree,  that,  even  if  the  company  was  guilty  of  some 
negligence,  a  recovery  can  not  be  had,  whilst  appellee  insists 
he  was  not  shown  to  have  been  guilty  of  any  negligence. 

It  appears  that  deceased  had  been  a  railroad  man  for  about 
five  years,  most  of  the  time  a  brakeman ;  that  he  was  energetic, 
active,  and  understood  and  performed  his  duties  well,  and  to 
the  satisfaction  of  his  employers.  It  also  appears  that  he  had 
been  in  the  habit  of  making  connections  with  the  "  Miller*" 
and  the  ordinary  draw  bars  for  years;  that  he  had,  at  no  time, 
objected  to  their  use,  or  that  they  were  extra  hazardous.  From 
the  length  of  time  he  was  engaged  in  this  employment,  and 
his  experience  in  making  this  character  of  couplings,  he  must 
have  had  a  thorough  knowledge  of  its  character  and  hazards, 
and  have  been  fully  qualified  to  know,  and  fully  understand, 
what  prudence  and  sound  discretion  required  when  so  engaged. 
With  him  it  was  unlike  an  inexperienced  employee.  He  must 
have  been  as  capable  of  judging  of  the  adaptability  of  these 
couplers  as  engineers  or  conductors  on  the  road.  He  had  ac- 
quired his  knowledge  from  actual  experience,  and  which,  unlike 
theory,  was  real,  and  not  liable  to  uncertainty  or  mistake. 
He,  then,  must  have  known  the  extent  of  the  peril  incurred 


1877.]  T.,  W.  &  W.  Ey.  Co.  v.  Asbttey.  433 

Opinion  of  the  Court. 

by  passing  into  the  space  between  the  cars,  and  it  appears  that 

he  and  other  brakemen  were  not  required  to  couple  if  there 

was  great  danger.     He  must  be  presumed  to  have  understood 

the  extent  of  the  hazard  he  was  incurring  when  he  went  be- 
es 

tween  these  cars,  and  had  he  considered  it  more  than  ordinarily 
perilous,  he  might  have  declined  the  performance  of  the  duty. 
No  one  saw  how  the  accident  occurred — whether  it  was  by  the 
passing  of  the  draw  bars,  and  his  being  pressed  between  the 
platforms  of  the  cars,  or  by  being  struck  by  the  ends  of  the 
bars  as  they  came  together.  There  appeared  to  be  no  external 
injury,  except  a  bruise  or  spot  on  his  back,  about  an  inch  in 
diameter. 

Knowing,  as  he  did,  the  liability  of  the  ends  of  these  draw 
bars  to  pass  each  other,  and  the  platforms  to  come  together, 
we  must  regard  it  almost  reckless  on  his  part  to  go  in  between 
them  when  the  cars  were  coming  together.  These  draw  bars 
had  so  passed  and  locked  not  a  half  hour  before,  and  he  had 
aided  in  the  endeavor  to  disengage  them.  It  would  have  been 
extremely  negligent  for  even  a  person  having  little  or  no  ex- 
perience in  such  matters,  after  seeing  them  pass  and  lock  but 
a  few  minutes  before,  to  go  into  such  a  place  of  extreme  peril. 
All  could  see  and  know  that  it  was  highly  dangerous.  It  did 
not  require  the  skill  of  an  expert  to  know  that  fact;  but  even 
if  it  did,  we  may  well  presume  he  was  one  of  no  ordinary  skill. 
We  think  his  negligence  was  great  in  incurring  the  danger 
that  led  to  the  loss  of  his  life;  and  whether  he  was  crushed  by 
the  ends  of  the  draw  bars  or  the  platforms,  can  not,  in  the 
slightest  degree,  vary  the  result,  as  to  be  so  caught  by  either 
was  the  result  of  going  between  them,  when  we  must  presume 
he  knew  it  was  attended  with  great  risk  to  his  life. 

It  again  appears,  that  had  the  coupling  link  been  fast  in  the 
head  of  the  ordinary  draw  bar,  they  could  not  have  passed  and 
the  platforms  have  come  together  and  crushed  him.  With  his 
experience  he  must  have  known  that  such  was  the  fact,  and  if 
so,  it  was  gross  negligence  for  him  not  to  have  the  link  so 
placed,  to  secure  his  safety.  The  safety  that  thus  could  be 
produced,  does  not  seem  to  be  disputed,  and  it  appears  the 
28— 84th  III. 
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coupling  could  have  been  readily  made  with  the  link  in  the 
head  of  the  ordinary  draw  bar.  To  fail,  under  the  circum- 
stances appearing  in  evidence,  to  so  place  the  link,  was  almost 
extreme  carelessness. 

It  is,  however,  urged,  that  it  was  negligence  for  the  com- 
pany to  furnish  cars  with  such  draw  bars.  The  company  is 
bound  to  furnish  safe,  well  constructed  and  proper  machinery 
for  their  employees,  and  failing  to  do  so,  they  are  responsible 
for  all  injury  occasioned  thereby.  This,  as  a  general  proposi- 
tion, is  true,  but  is  subject  to  some  limitations.  We  presume 
no  one  will  claim  that  any  kind  of  draw  bars  are  absolutely 
safe.  The  "  Miller  "  draw  bars,  when  used  on  passenger  cars, 
may  be  regarded  as  safe,  as  they  are  self-coupling,  when  brought 
together,  without  the  intervention  of  a  brakeman  or  other  per- 
son; but  they  are  not  practicable  on  freight  trains,  as  with 
them  such  trains  can  not  be  readily  started  when  standing. 
The  duty  of  the  company  is  to  furnish  good,  well  constructed 
machinery,  adapted  to  the  purpose  of  its  use,  of  good  material, 
and  of  the  kind  that  is  found  to  be  the  most  safe  when  applied 
to  use.  They  are  not  required  to  seek  and  apply  every  new 
invention,  but  must  adopt  such  as  is  found,  by  experience,  to 
combine  the  greatest  safety  with  practical  use. 

But  in  this  case  there  is  no  proof  that  the  use  of  these  two 
draw  bars  in  connection  is  regarded  as  extra  hazardous.  They 
seem  to  have  been  rather  generally  in  use  on  this  road,  and 
there  is  nothing  appearing  to  show  that  other  accidents  had 
occurred  thereby,  to  induce  the  belief  that  they  were  more 
dangerous  than  ordinary  couplings,  if  proper  care  was  observed 
in  their  use.  But  even  if  they  were  not  so  safe,  deceased,  who 
had  long  coupled  them,  made  no  complaint,  nor  did  he  report 
they  were  dangerous,  to  those  having  charge  of  such  matters. 
If  not  proper,  he,  of  all  others,  by  using  them,  could  have 
known  the  fact,  and  should  have  so  reported.  He  knew  the 
hazards  of  the  employment,  and  contracted  with  a  view  to 
them,  and  was  bound  to  exercise  care  commensurate  with  the 
danger.  This  he  failed  to  do,  and  so  failing,  his  negligence 
must  preclude  a  recovery,  even  if  the  company  could  be  held 
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to  have  been  guilty  of  negligence,  which  is  not,  we  think, 
shown  by  the  evidence  in  this  case. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


GrEOKGE    CHANDLER 
V.     • 

John  P.  White  et  al. 

1.  Estoppel  in  fais— fraud  an  essential  element.  The  doctrine  of  estop, 
pel  in  pais,  or  equitable  estoppel,  is  based  upon  a  fraudulent  purpose  and  a 
fraudulent  result,  and  if  the  element  of  fraud  is  wanting  there  is  no  estop- 
pel. 

2.  To  conclude  a  party  by  an  equitable  estoppel,  or  an  estoppel  in  pais, 
there  must  be  a  fraudulent  purpose  of  the  party  against  whom  it  is  applied, 
or  his  acts  must  produce  a  fraudulent  result;  and  there  must  be  a  change 
of  conduct  induced  by  the  acts  of  the  party  estopped,  to  the  injury  of  an- 
other, in  order  to  prevent  him  showing  the  truth. 

3.  Forged  release — owner  need  not  record  instrument  to  counteract. 
It  is  the  duty  of  both  the  trustee  and  cestui  que  trust,  when  a  forged  release 
of  their  trust  deed  is  recorded,  to  inform  all  persons  who  may  apply  to  them 
for  information,  that  such  release  is  a  forgery ;  but  the  law  does  not  require 
them  to  execute  and  record  any  instrument  to  counteract  the  forgery. 

4.  Nor  does  the  law  require  that  the  owner  of  land  shall,  within  any 
particular  period,  commence  proceedings  at  law  or  in  equity,  against  a 
forger  of  title  to  his  land,  to  vindicate  his  good  title  against  the  fraudulent 
claim  of  the  forger  or  one  claiming  under  him.  He  may  bide  his  time  and 
trust  to  the  strength  of  his  title. 

5.  Sale — place  of  under  trust  deed,  when  place  named  in  deed  is  destroyed 
by  fire.  Where  the  place  of  sale  provided  for  in  a  deed  of  trust,  is  the  north 
door  of  the  court  house,  and  before  the  day  of  sale  the  court  house  is  de- 
stroyed by  fire,  a  sale  made  on  the  ground  immediately  in  front  of  where 
the  north  door  was  at  the  time  of  the  execution  of  the  deed  is  good. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gotjdy  &  Chandler,  for  the  appellant. 

Messrs.  Wood  &  Loomis,  for  the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Warren  E.  Esty  having  purchased  the  land  in  controversy, 
of  James  li.  Allen,  and  given  him  his  promissory  note  for 
$1850,  the  balance  of  the  purchase  money,  on  the  18th  of 
March,  1871,  made  his  deed  of  trust  of  the  land  to  John  P. 
White,  as  trustee,  to  secure  the  payment  of  the  note.  On  the 
19th  of  August,  1871,  White,  as  agent  of  Allen,  sold  and 
transferred  the  note  to  Sedgwick;  and,  on  the  12th  of  Feb- 
ruary, 1873,  White,  having  sold  the  land  at  public  sale,  as 
trustee,  for  the  payment  of  the  amount  due  on  the  note,  to 
Milton  L.  G-rube,  conveyed  the  same  to  him  by  deed. 

On  the  21st  of  June,  1871,  Esty  executed  a  deed  purporting 
to  convey  the  land  to  Henry  Porter,  but  did  not  place  it  upon 
record  until  the  28th  of  February,  1872;  and  on  the  22d  day 
of  June,  1871,  an  instrument,  purporting  to  be  a  mortgage  of 
the  land  from  Porter  and  wife  to  himself,  was  executed,  to 
secure  $4000  of  the  purchase  money.  On  the  11th  of  Sep- 
tember, 1871,  Esty  filed  for  record  a  forged  release,  purport- 
ing to  be  executed  by  John  P.  White,  on  the  8th  of  the  same 
month,  and  releasing  the  deed  of  trust  given  to  secure  the 
payment  of  the  Allen  note. 

In  May,  1872,  application  was  made,  in  the  name  of  Henry 
Porter,  to  the  Merchants,  Farmers  and  Mechanics'  Savings 
Bank,  of  Chicago,  for  the  loan  of  $3000,  on  the  security  of 
the  land  in  controversy.  The  application  was  made  by  Esty, 
who  resided  at  Chatsworth,  in  Livingston  county,  to  Goodell 
<fe  Warren,  loan  agents  at  Loda,  in  Ford  county.  He  repre- 
sented that  Porter's  post  office  address  was  Piper  City,  in  Ford 
county,  near  which  the  land  lies.  From  the  abstract  furnished 
the  bank,  which  included  the  forged  release  of  the  White  deed 
of  trust,  without  anything  to  indicate  that  it  was  a  forgery, 
the  bank  was  satisfied  with  the  security  and  forwarded  the 
money  to  Goodell  &  Warren.  Notes  were  given  the  bank,  in 
the  name  of  Henry  Porter,  and  a  deed  of  trust  was  also  de- 
livered, purporting  to  be  executed  by  Henry  Porter  and  Fanny 
Porter,  his  wife,  and  acknowledged  before  Warren  E.  Esty,  as 
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notary  public,  to  George  Chandler,  as  trustee,  to  secure  the 
payment  of  the  notes.  Esty  produced  to  Goodell  &  Warren 
an  order,  purporting  to  be  signed  by  Porter,  for  the  money, 
and  it  was  paid  to  him.  The  proof  is  clear,  and  the  fact  is 
acknowledged  by  all  parties,  that  no  such  person  as  Henry 
Porter  ever  lived  at  or  near  Piper  City,  and  all  papers  pur- 
porting to  be  executed  by  him,  or  by  him  and  his  wife,  wTere, 
in  fact,  executed  by  Esty.  And  the  proof  is  satisfactory,  also, 
that  the  release,  purporting  to  be  signed  by  White,  of  the  deed 
of  trust  to  secure  the  Allen  note,  was  a  forgery. 

The  bill  of  appellant,  as  finally  amended,  charges  Esty  with 
executing  the  notes  to  the  bank,  and  the  deed  of  trust  to 
Chandler  to  secure  their  payment,  by  the  name  of  Henry 
Porter.  The  sale  by  White  to  Grube  is  assailed  on  the  ground, 
first,  that,  conceding  the  release  to  have  been  a  forgery,  White 
and  all  persons  claiming  under  him,  are  estopped  from  deny- 
ing its  authenticity  by  reason  of  his  negligence  to  give  notice 
that  it  was  a  forgery;  and,  secondly,  that  notice  of  the  sale 
was  not  given  in  the  manner  required  by  the  deed  of  trust  or 
the  law. 

The  substance  of  the  prayer  is,  that  the  sale  to  Grube  be 
set  aside,  and  that  the  trust  deed  to  White  be  declared  satis- 
fied so  far  as  it  may  affect  the  rights  of  the  bank  under  the 
deed  of  trust  to  Chandler,  or,  at  all  events,  that  the  bank  be 
allowed  to  redeem  from  the  sale  under  deed  of  trust  to  White. 
The  prayer  of  Grube's  cross-bill  is,  that  his  title  be  confirmed, 
and  that  the  forged  release,  purporting  to  be  executed  by 
White,  and  releasing  the  deed  of  trust  to  him,  be  declared 
void,  and  also  that  the  deed  of  trust  to  Chandler  be  declared 
void. 

The  court  denied  the  prayer  of  appellant's  bill,  and  decreed 
in  conformity  with  the  prayer  of  the  cross-bill. 

The  first,  and,  as  we  think,  most  important,  question  raised 
by  appellant,  is,  do  the  facts  in  evidence  show  that  White,  the 
trustee,  and  Sedgwick,  the  cestui  que  trust,  were,  J)y  negli- 
gence in  giving  notice  of  the  forgery  of  the  release  purporting 
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to  be  executed  by  White,  estopped  from  setting  up  the  truth 
and  showing  that  the  release  was  a  forgery. 

The  evidence  shows  that  both  White  and  Chandler  were 
residents  of  the  city  of  Chicago,  and  unacquainted  with  each 
other.  Sedgwick,  the  holder  of  the  Allen  note,  was  also  a 
resident  of  Chicago,  and  does  not  appear  to  have  been  per- 
sonally acquainted  with  Chandler.  The  lands  are  located  in 
Ford  county.  In  the  latter  part  of  the  winter  or  early  part 
of  the  spring  of  1872,  White  was  verbally  informed  that  the 
forged  release  had  been  placed  on  record,  and  that  Esty  had 
been  trvino:  to  borrow  monev  on  the  land  from  his  informant. 
He  says  Sedgwick  was  then  absent  from  the  city,  and  it  ap- 
pears Sedgwick  had  no  notice  of  the  forged  release  until  about 
the  28th  of  October,  1872,  shortly  after  which  an  affidavit 
declaring  the  release  to  be  a  forgery,  was  placed  on  the  records 
of  Ford  county.  There  is  no  evidence  tending  to  show  that 
either  White  or  Sedgwick  had  notice  of  the  transaction  be- 
tween Esty  and  the  bank  which  resulted  in  the  Porter  loan, 
and  the  execution  of  the  notes  and  trust  deed  on  account 
thereof.  White  gave  Chandler  no  notice  of  the  sale  he  made 
under  his  trust  deed,  but  alleges,  as  an  excuse,  that  Chandler 
being  unknown  to  him,  he  was  unable  to  ascertain  his  location. 
Grube  is  not  shown  to  have  been  a  purchaser  in  bad  faith. 
He  was  privy  to  none  of  the  transactions  affecting  the  land,f 
anterior  to  the  sale,  and  when  he  purchased  he  was  informed 
the  release  of  the  deed  of  trust  on  the  record  was  a  forgery. 
The  price  he  paid,  while  less  than  the  estimated  value  of  the 
land,  was  not  so  grossly  inadequate  as  to  raise  the  presump- 
tion of  fraud. 

It  was  said,  in  Davidson  v.  Young  et  al.  38  111.  152,  "  The 
doctrine  of  estoppels  in  pais,  or  equitable  estoppels,  is  based 
upon  a  fraudulent  purpose  and  a  fraudulent  result.  If,  there- 
fore, the  element  of  fraud  is  wanting,  there  is  no  estoppel." 
And  in  Flower  et  al.  v.  Elwood  et  al.  66  111.  447,  it  was 
said:  "To  conclude  a  party  by  an  equitable  estoppel,  or  an 
estoppel  in  pais,  there  must  be  a  fraudulent  purpose  of  the 
party  against  whom  it  is  applied,   or  his  acts  must  produce  a 
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fraudulent  result;  and  there  must  be  a  charge  of  conduct  in- 
duced by  the  acts  of  the  party  estopped,  to  the  injury  of 
another,  in  order  to  prevent  him  from  showing  the  truth." 
The  Porter  loan  was  not  induced  by  any  act  or  declaration  of 
White  or  SedgwTick,  and  there  was  no  standing  by  and  per- 
mitting those  acting  in  that  transaction  to  deal  with  the  prop- 
erty as  if  the  deed  of  ti'ust  to  White  had  been  released.  It  is 
not  pretended  that  White  or  Sedgwick  had  the  slightest  knowl- 
edge of  the  transaction,  until  long  after  it  was  closed.  The 
deed  of  trust  to  White  had  been  recorded,  and  the  debt  was 
not  paid;  and  we  are  not  aware  what  more  could  have  been 
done  than  was  done,  to  protect  the  title.  It  wTas,  unquestion- 
ably, the  duty,  both  of  White  and  Sedgwick,  to  inform  all 
persons  wTho  applied  to  them  for  information,  of  the  truth; 
and  we  have  no  doubt,  had  they,  or  Sedgwick  alone,  been 
present  and  heard  negotiations  in  regard  to  the  property  upon 
the  supposition  that  the  release  was  valid,  and  not  corrected 
the  error,  he  would,  thereafter,  have  been  estopped  to  enforce 
payment  of  his  note  from  the  land  to  the  prejudice  of  the 
party  whom  he  had  thus  permitted  to  be  deluded. 

But  the  law  requires  the  execution  and  recording,  by  the 
person  holding  the  title,  of  no  instrument  in  addition  to  that 
which  evidences  his  title,  that  we  are  aware  of,  to  counteract 
the  forgery  by  which  he  is  sought  to  be  robbed  of  his  prop- 
erty; nor  does  it  require  that  the  owner  of  the  title  shall, 
within  any  particular  period,  commence  proceedings  at  law  or 
in  equity,  against  the  forger,  to  vindicate  his  good  title  against 
the  fraudulent  claim  of  the  forger,  or  one  claiming  under  him. 
He  may  bide  his  time  and  trust  to  the  strength  of  his  title. 

In  Meloy  v.  Collins  et  al.  41  Cal.  663,  where,  in  an  action 
to  recover  possession  of  land  held  by  an  innocent  purchaser, 
who. claimed  title  through  a  forged  deed  which  had  been  of 
record  five  years,  with  the  knowledge  of  the  plaintiff,  it  was 
held  the  delay  of  the  plaintiff  to  attack  the  forged  deed  is  not 
material,  if  it  be  not  relied  upon  as  extinguishing  the  plain- 
tiff's title  by  operation  of  the  Statute  of  Limitations;  and 


440  Chandler  v.  White  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

such  delay  does  not  estop  the  plaintiff  to  say  that  the  alleged 
deed  is  not  his  deed. 

A  person  obtaining  title  to  property,  or  an  incumbrance 
upon  property,  is  exposed  to  the  hazard  of  defective  or  worth- 
less titles,  and  his  protection  lies  in  the  covenants  he  exacts; 
and,  in  the  absence  of  fraud,  and  where  no  question  arises 
under  the  registry  laws,  it  is  for  him  to  hunt  up  and  inquire 
into  the  rights  of  adverse  claimants,  and  not  for  them  to  an- 
ticipate his  intentions  and  give  him  personal  notice  of  their 
claims  in  advance  of  his  negotiating  in  regard  to  the  prop- 
erty. 

The  next  question  is  this:  The  deed  of  trust  to  White  re- 
quired him  to  make  sale  of  the  property  at  the  north  door  of 
the  court  house,  in  the  city  of  Chicago.  The  parties  stipulate, 
"  that  at  the  time  of  the  execution  of  said  deed  of  trust  to 
White,  by  said  Esty,  the  north  door  of  the  court  house  of  the 
county  of  Cook,  in  the  city  of  Chicago,  was  located  at  the 
south  end  of  a  platform  at  the  head  of  a  flight  of  stone  steps, 
and  elevated  about  twenty  feet  from  and  south  of  the  lowest 
step  of  said  flight  of  stairs,  and  was  the  principal  entrance  to 
said  court  house;  and  that  in  said  court  house  were  then  held 
the  circuit  and  Superior  courts,  the  recorder's  and  county 
courts  of  Cook  county,  and  it  contained  the  county  and  city 
offices,  and  was  a  place  where  many  persons  were  continually' 
passing;  and  prior  to  said  sale,  and  on  the  eighth  and  ninth 
days  of  October,  A.  D.  1871,  said  building  was  destroyed  by 
fire;  and  that  the  walls  of  said  building,  and  said  steps,  had 
been,  prior  to  said  sale,  torn  down  and  removed ;  and  at  the 
time  of  said  sale,  that  portion  of  said  court  house  where  said 
north  door  had  been,  consisted  of  nothing  but  a  pile  of  rub- 
bish, and  there  was  no  door,  platform  or  steps  remaining;  and 
that  said  sale  was  made  upon  the  ground  in  front  of  said  rub- 
bish, at  the  foot  of  where  said  flight  of  steps  had  been.  And 
at  the  time  of  said  sale  no  courts  were  held  in  that  part  of 
said  building." 

It  is  claimed  the  sale  was  not  made  at  the  place  named  in 
the  deed.    We  think  the  place  was  well  selected.     It  is  impos- 
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sible  that  a  person  in  search  of  the  place  named  in  the  deed, 
could  have  missed  being  at  the  "place  where  the  sale  was  made, 
and  if  the  notice,  following  the  language  of  the  deed,  caused 
persons  to  make  an  effort  to  be  present  at  the  sale,  fchey  must 
have  come  to  where  it  was  actually  made.  The  compliance, 
although  not  literal,  was  substantial  and  sufficient.  Gregory 
v.  Clark  et  al.  75  111.  485;  Waller  v.  Arnold  et  al.  71 
id.  350. 

Inasmuch  as  the  foregoing  views  dispose  of  all  the  substan- 
tial claims  made  by  the  appellant,  it  is  not  important  that 
much  be  said  upon  the  remaining  question  presented  in  his 
argument.  He  complains  that  the  court  decreed  that  the  deed 
of  trust  to  him  was  a  nullity  because  forged.  Whether  a  nul- 
lity for  that  cause  or  because  there  is  now  no  property  to 
which  it  can  attach,  could  make  no  apparent  difference,  as  it 
seems  to  us.  But  we  agree  with  the  court  below.  He  took 
nothing  under  his  deed  of  trust,  because  it  was  forged.  The 
cases  cited  in  his  brief  do  not  meet  this  question.  It  is  quite 
true  that  a  party  may  adopt  and  be  sued  by  any  signature  he 
chooses;  but  the  parties  here  have  not  recognized  this  as  a  trans- 
action with  Esty.  He  was  acting,  as  he  claimed,  as  a  mere 
agent.  He  did  not  sign  his  own  name,  or  a  name  whereby  it 
was  understood  he  was  to  become  bound  himself.  The  loan 
was  not  to  him.  The  legal  title  was  not  in  him.  The  loan 
was  to  Henry  Porter,  in  whom  was  the  title  of  record,  and 
his  name  was  forged  throughout  the  transaction.  Whether 
Porter  was  a  myth,  or  there  is,  some  where  other  than  as  rep- 
resented by  Esty,  a  person  bearing  that  name,  to  whom  the 
conveyance  was  made,  is  immaterial.  It  was  still  a  forgery  in 
Esty.  Whether,  if  Esty  were  alone  sued,  he  would  be  estop- 
ped from  setting  up  the  forgery,  we  do  not  think  necessary  to 
determine;  but  as  to  all  others,  we  think  the  court  below 
properly  held  appellant  could  not  enforce  a  claim  by  virtue  of 
a  forged  deed,  or  base  any  legal  or  equitable  right  thereon. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Evan  Worth 

v. 

Maegaret  P.  Worth  et  al. 

1.  Statute  of  Frauds — evidence  to  take  case  out  of  the  statute.  In  order 
to  take  a  case  out  of  the  Statute  of  Frauds,  upon  the  ground  of  part  per- 
formance of  a  parol  contract,  it  is  not  only  indispensable  that  the  acts  clone 
should  be  clear  and  definite,  and  referable  exclusively  to  the  contract,  but 
the  contract  must  also  be  established  by  competent  proofs  to  be  clear, 
definite  and  unequivocal  in  all  its  terms. 

2.  Same  —  relief  where  valuable  improvements  have  been  made  under  a 
contract.  Where  a  son,  by  permission  of  his  father,  takes  possession  of 
land,  and  puts  lasting  and  valuable  improvements  thereon,  and  continues 
such  possession  for  a  number  of  years,  and  dies  in  possession,  claiming 
that  the  father  had,  by  parol,  agreed  to  convey  the  land  to  him,  although 
a  court  of  equity  may  not  decree  a  conveyance  to  the  heirs  of  the  deceased, 
it  will  require  the  father  to  pay  for  the  improvements. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Hat,  Greene  &  Littler,  for  the  appellant. 
Messrs.  Lynch,  Hoblit  &  Foley,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  to  enforce  the  specific  performance 
of  an  alleged  parol  contract  made  by  a  father,  the  defendant 
in  the  bill,  to  convey  to  his  son,  Otho  Worth,  a  certain  tract 
of  land,  consisting  of  eighty  acres,  in  consideration  that  Otho 
Worth  would  take  possession  of,  improve  and  cultivate  the 
land.  The  complainants  in  the  bill  were  the  widow  and  only 
heir  of  Otho  Worth,  he  having  died  intestate  before  the  suit 
was  instituted. 

The  defendant  denied  the  making  of  an  agreement  to  con- 
vey the  land,  and  set  up  the  Statute  of  Frauds. 

Evan  Worth,  the  defendant,  bought  the  land  in  1864.  It 
was  then  unimproved.  Soon  thereafter,  Otho  Worth  com- 
menced improving  it,  which  was   continued   until  it  was   all 


1877.]  "Worth  v.  "Worth  et  al.  443 


Opinion  of  the  Court. 


fenced  and  broke,  and  a  house  built,  when,  in  the  last  part  of 
1867  or  the  beginning  of  the  year  1868,  he  married,  and  moved 
upon  the  premises,  where  he  continued  to  reside  and  improve 
the  land  until  he  died,  on  the  6th  day  of  January,  1872.  The 
improvements  placed  on  tl^e  land,  as  disclosed  by  the  evidence, 
by  Otho  Worth,  were  valuable,  and  worth  from  $2500  to  $3000; 
but  the  question  presented  by  the  record  is,  whether  the  evi- 
dence establishes  a  contract,  made  by  Evan  Worth  to  convey 
the  land,  which  a  court  of  equity  can  enforce.  The  text  books 
do  not  disagree  as  to  the  rule,  that,  in  order  to  take  a  case  out 
of  the  statute,  upon  the  ground  of  part  performance  of  a  parol 
contract,  it  is  not  only  indispensable  that  the  acts  done  should 
be  clear  and  definite,  and  referable  exclusively  to  the  contract, 
but  the  contract  should  also  be  established,  by  competent 
proofs,  to  be  clear,  definite  and  unequivocal  in  all  its  terms.  If 
the  terms  are  uncertain,  or  ambiguous,  or  not  made  out  by  sat- 
isfactory proofs,  a  specific  performance  will  not  (as,  indeed,  upon 
principle,  it  should  not)  be  decreed.  2  Story  Eq.  Jur.  sec.  764. 
This  was  declared  to  be  the  correct  rule  in  Wood  v.  Thornly, 
58  111.  464,  upon  a  state  of  facts  where  the  same  question  arose 
as  here.     See,  also,  Langston  v.  Bates,  post,  p.  524. 

The  authorities  all  agree  that  a  parol  contract  to  convey  will 
not  be  decreed  in  a  court  of  equity,  unless  it  appears  to  be 
certain  and  definite  in  its  terms,  and  established  by  evidence 
free  from  doubt  or  suspicion. 

In  the  case  under  consideration,  no  witness  has  been  able  to 
testify  that  he  ever  heard  the  defendant  and  Otho  Worth  make 
an  agreement  in  regard  to  the  conveyance  of  the  land.  The  con- 
tracting parties  were  not  brought  together  by  any  witness,  but 
the  complainants  rely  entirely  upon  proof  of  declarations  of 
the  defendant,  made  to  various  parties  from  1865  to  1873,  to 
establish  a  contract.  While  we  do  not  hold  that  a  case  may 
not  be  made  out  by  proof  of  the  declarations  of  a  person, 
there  are,  however,  respectable  authorities  that  go  that  far; 
yet  we  are  not  satisfied  that  the  evidence  in  this  case  is  of  that 
clear,  definite  and  satisfactory  character  that  it  should  be  to 
require  a  court  to  compel,  by  decree,  the  conveyance  of  land. 
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The  strongest  evidence  in  this  case,  and  that,  too,  the  most  in 
point,  is  that  given  by  the  witness  Leonard,  who  says,  in  1863, 
while  he  was  working  for  defendant,  he  said  to  him,  that  he 
"told  Otho  to  go  ahead  and  improve  the  place,  and  he  would 
make  him  a  deed  for  it."  The  rest  of  the  evidence  consists, 
substantially,  of  statements  made  by  the  defendant,  to  various 
witnesses,  on  various  occasions,  in  which  he  said  he  had  given 
the  land  to  Otho;  that  Otho  owned  the  land;  that  he  intended 
to  give  Otho  the  land — in  brief,  this  is  the  case  made  by  com- 
plainants. 

The  defendant,  in  his  evidence,  denied  the  making  of  the 
statement  made  by  the  witness  Leonard,  but  we  attach  no 
weight  to  the  defendant's  evidence,  as  he  seems  to  have  been 
successfully  impeached.  Such  is  also  the  case  with  the  wit- 
ness James  Worth;  but  it  seems  somewhat  strange  the  defend- 
ant would  have  made  the  admission  sworn  to,  as  it  appeal*? 
within  one  month  from  his  son's  death,  he  was  claiming  the 
land,  but  willing  to  concede  the  right  of  the  widow  to  hold 
the  improvements.  But,  conceding  to  the  evidence  of  the 
witness  Leonard  full  faith  and  credit,  still,  when  the  other 
facts  and  circumstances  are  considered,  the  decree  can  not  be 
sustained. 

Otho  Worth  paid  no  taxes  on  the  land,  but  they  were  paid 
each  year  by  the  defendant,  If  the  land  belonged  to  Otho,  of" 
if  it  was  so  understood  between  him  and  his  father,  it  is  but 
reasonable  to  suppose  the  taxes,  each  year,  would  have  been 
paid  by  him.  Again,  in  1869,  Otho  commenced  paying  rent 
for  the  premises,  to  his  father,  and  from  that  time  until  his 
death,  he  paid,  as  rent  for  the  land,  one-third  of  the  crops 
raised  thereon.  This  constituted  the  relation  of  landlord  and 
tenant,  and  it  is  so  utterly  inconsistent  with  the  theory  that 
Otho  was  owner  of  the  premises,  that  we  perceive  no  satis- 
factory ground  upon  which  it  can  be  maintained.  It  is  true, 
this  is  attempted  to  be  explained  by  the  complainants,  from 
the  fact  that  the  defendant  had  purchased  a  farm  for  another 
son,  and  exacted  rent  from  his  sons  to  assist  in  raising  money 
to  pay  for  this  farm,  but  the  explanation  can  not  avail.     If  a 
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contract  had  been  made  by  which  Otho  was  to  have  the  land 
when  he  placed  it  in  cultivation,  as  early  as  1869  he  was 
entitled  to  a  deed,  and  it  is  unreasonable  to  suppose  he  would 
be  willing  to  abandon  his  rights  as  purchaser,  and  assume  the 
relation  of  a  tenant. 

At  all  events,  the  failure  to  pay  taxes,  and  the  payment  of 
rent  from  1869,  throw  so  much  doubt  and  uncertainty  on  the 
case  made  by  complainants,  that  it  is  no  part  of  the  duty  of  a 
court  of  equity  to  decree  a  specific  performance  of  the  alleged 
agreement  to  convey;  but  it  appears,  from  the  evidence,  that 
the  improvements  made  by  Otho  on  the  premises  are  valuable, 
and,  while  we  are  of  opinion  the  evidence  is  not  sufficiently 
certain  and  definite  to  justify  a  decree  for  specific  perform- 
ance of  the  contract,  still,  equity  will  not  allow  the  defendant 
to  recover  the  land  without  making  compensation  for  the 
improvements.  The  debts  against  the  estate  of  Otho  Worth, 
as  appears  from  the  evidence,  have  been  adjusted  and  paid. 
The  money  arising  from  the  improvements  is  not,  therefore,  a 
matter  in  which  the  administrator  is  interested.  It  belongs 
to  the  widow  and  heir,  who  are  complainants  in  the  bill.  We 
are,  therefore,  of  opinion,  in  stating  the  account,  the  com- 
plainants should  be  allowed  the  value  of  the  improvements, 
with  interest  thereon  at  six  per  cent  from  the  time  the  labor 
and  money  were  expended  in  making  them,  from  which  should 
be  deducted  the  rents  received  by  Otho  while  living,  and  com- 
plainants since,  which  have  not  been  accounted  for. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 
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John  Wallaed  et  al. 

v. 
John  Worthman. 

1.  Trespass — payment  of  a  debt  an  extinguishment  of  bill  of  sale  given 
as  security.  Where  a  bill  of  sale  of  personal  property,  though  absolute  on 
its  face,  is  given  only  as  security  for  the  payment  of  a  debt,  it  loses  all 
validity  upon  the  payment  of  the  debt,  and  the  holder  will  be  a  trespasser 
if  he  attempts  to  take  the  property  therein  described  from  the  possession  of 
the  party  executing  the  bill  of  sale,  after  the  payment  of  the  debt  secured 
thereby. 

2.  Same — liability  of  volunteers.  In  such  case,  parties  who  were  mere 
volunteers,  aiding  in  the  commission  of  the  trespass,  can  not  allege  igno- 
rance of  the  fact  that  the  bill  of  sale  was  given  only  as  security,  but  must 
stand,  if  at  all,  upon  the  justification  of  their  principal. 

3.  Instructions — as  to  matters  not  in  issue — mixed  questions  of  law  and 
fact.  It  is  not  error  to  refuse  an  instruction  which  submits  to  the  jury  a 
mixed  question  of  law  and  fact,  or  that  relates  to  a  matter  not  in  issue,  and 
about  which  there  is  no  evidence. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gray  &  Swan,  for  the  appellants. 

Messrs.  Pollock  &  Sample,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  by  appellee  against  appellants, 
wherein  judgment  was  rendered  for  plaintiff  for  $603.50. 

Wallard,  one  of  appellants  (who  seems  by  the  witnesses  in 
some  cases  to  be  called  Waller  and  in  some  cases  Weller),  held 
a  note  against  Worthman,  dated  January  7,  1875,  for  $310, 
payable  January  7, 1876,  with  ten  percent  interest,  and  Worth- 
man  gave  to  Waller,  on  the  21st  of  September,  1875,  a  bill  of 
sale  of  four  horses,  two  wagons,  one  dray,  two  plows,  one  corn 
cultivator,  one  reaper,  one  corn  planter,  four  cows,  twenty-one 
hogs,  twenty  pigs,  1500  bushels  of  corn,  which  was  duly  ac- 
knowledged and  recorded.    This  bill  of  sale,  though  absolute  on 
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its  face,  was  given  merely  to  secure  the  payment  of  the  note 
for  $310,  and  interest. 

The  proof  shows,  that  sometime  about  March,  1876,  the 
appellants  came  to  Worthman's  residence  and  took  away  four 
horses,  one  wagon,  one  harrow,  one  cultivator,  five  hogs,  and 
harness.  The  action  was  for  this  taking.  Defendant  justifies 
the  taking  under  the  bill  of  sale. 

The  plaintiff  claimed,  that  in  February,  1876,  Waller  came 
to  Worthman's  house,  and  that  it  was  there  agreed  between 
them  that  Waller  would  and  should  take  and  accept,  in  full 
payment  of  the  note  in  question,  the  corn  mentioned  in  the 
bill  of  sale,  and  that,  in  pursuance  of  that  agreement,  Waller 
had  taken  actual  possession  of  the  corn  in  question,  and  had 
appropriated  part  of  it  to  his  own  use. 

The  evidence  on  this  proposition  of  full  payment  of  the  note, 
and  as  to  the  value  of  the  property  taken,  was  contradictory. 
After  a  careful  examination  of  the  evidence,  we  think  the  find- 
ing is  in  accord  with  the  weight  of  the  evidence. 

It  is  insisted  by  appellants,  that,  inasmuch  as  the  bill  of 
sale  was  absolute  on  its  face,  and  as  Wall  smith  and  Miller 
were  ignorant  of  the  fact  that  it  was  given  only  as  a  security, 
and  were  ignorant  of  the  fact  of  payment,  they  can  not  be 
charged  as  trespassers.  This  is  not  tenable.  The  bill  of  sale 
being  given  as  a  mere  security,  lost  all  validity  on  the  pay- 
ment of  the  debt.  They  were  mere  volunteers  to  assist  Wal- 
lard,  and  must  stand,  if  at  all,  upon  his  justification. 

The  ruling  of  the  court  in  allowing  the  witness  Draper  to 
testify  to  what  Worthman  said  to  the  witness  in  the  absence 
of  the  adverse  parties,  we  think  was  erroneous;  but,  after  a  care- 
ful examination  of  the  whole  case,  we  are  convinced  that  the 
testimony  in  question  could  not  have  affected  the  finding. 

The  law  of  the  case  was  fully  and  fairly  given  in  the  instruc- 
tions. 

As  to  the  refused  instructions:  The  first  was  calculated  to 
mislead  the  jury,  by  submitting  to  them  the  question  of  own- 
ership, which  was  a  mixed  question  of  law  and  fact;  the  second 
related  to  a  matter  not  in  the  issue,  and  about  which  there 
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was  no  evidence;  and  the  third  related   to  a  claim  not  set  up 
by  the  plaintiff  at  the  trial.     Appellants  have  no  just  grounds 
to  complain  that  these  instructions  were  not  given.     Their  re- 
fusal could  not  have  done  them  any  harm. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Patrick  Sheeeen 

v. 
John  Moses  et  al. 

1.  Contract — of  dependent  and  independent  covenants  or  agreements.  If 
a  day  be  appointed  for  the  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  money  or  other  act  is  to  be  performed,  an 
action  may  be  brought  for  the  money,  or  for  not  doing  such  other  act,  before 
performance,  for  it  appears  that  the  party  relied  upon  his  remedy^  and  did 
not  intend  to  make  the  performance  a  condition  precedent. 

2.  Same — as  between  vendor  and  purchaser.  Where  a  party  purchases 
land  and  gives  notes  for  the  purchase  money,  and  the  vendor,  at  the  same 
time,  agrees  to  convey  the  land  by  deed  to  the  purchaser  upon  the  payment 
of  all  the  notes,  the  execution  and  delivery  of  a  deed  of  conveyance  by  the 
vendor,  and  the  payment  of  the  last  note,  are  mutual  and  dependent  acts, 
and  to  maintain  an  action  on  the  last  note,  there  must  have  been  a  tender  of 
a  deed  before  bringing  suit;  but  as  to  the  other  notes,  an  action  can  be 
maintained  without  having  tendered  the  deed,  although  not  commenced 
until  after  the  last  note  is  due. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Oscar  A.  De  Letjw,  for  the  plaintiff  in  error. 

Mr.  H.  Case,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  suit  brought  on  the  10th  clay  of  June,  1876,  by 
the  executors  of  the  estate  of  Eobert  McCracken,  deceased, 
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against  Patrick  Sheeren,  upon  three  promissory  notes,  under 
seal,  made  by  the  latter,  for  the  sums,  respectively,  of  $500, 
$500,  and  $1000,  bearing  date  September  17,  1870,  payable  to 
Robert  McCracken,  the  first  on  December  10,  1870,  the  second 
on  December  10,  1873,  the  third  on  December  10,  1875,  all 
with  six  per  cent  interest  from  June  10,  1870,  and  ten  per 
cent  interest  after  due. 

The  only  question  raised  is  as  to  the  sufficiency  of  two  pleas, 
to  which  demurrers  were  sustained  by  the  court  below. 

One  plea  sets  up,  that  the  notes  were  given  as  the  considera- 
tion of  an  agreement  entered  into  between  the  plaintiffs'  tes- 
tate, Robert  McCracken,  of  the  first  part,  and  the  defendant, 
Patrick  Sheeren,  of  the  second  part,  as  follows: 

"  The  party  of  the  first  part  doth  sell  to  the  party  of  the 
second  part  an  eighty-acre  lot  of  land,  known  and  described  as 
follows,  viz :  the  west  half  of  the  south-east  quarter  of  section 
three  (3),  township  thirteen  (13),  range  eleven  (11)  west,  con- 
taining eighty  (80)  acres,  in  Scott  county,  and  State  of  Illinois; 
and  for  and  in  consideration  of  said  land,  and  a  clear  deed  for 
the  same,  as  soon  as  the  last  payments  are  made,  the  party  of 
the  second  part  engages  to  pay  the  party  of  the  first  part  $25 
per  acre,  in  the  following  payments,  viz:  In  six  months  from 
this  date,  five  hundred  dollars  ($500);  five  hundred  dollars  in 
three  years  from  date,  and  one  thousand  dollars  in  six  years 
from  date,  with  interest  commencing  from  this  date,  to  be  paid 
yearly  on  all  the  notes,  at  six  per  cent,  and  when  the  cash  pay- 
ment is  made,  the  party  of  the  first  part,  his  heirs  or  assigns, 
shall  execute  a  clear  deed  for  said  land,  this  10th  June,  1870; 
and  the  party  of  the  second  part  is  to  pay  the  taxes." 
(Signed  by  the  parties.) 

— The  plea  averring  the  defendant,  in  pursuance  of  the 
agreement,  had  ever  been  ready  and  willing  to  pay  the  notes, 
but  there  had  never  been  any  offer  or  tender  to  him  of  a  deed 
for  the  land  described  in  the  agreement. 

The  other  plea  alleges,  that  the  notes  were  given  as  the  con- 
sideration for  the  purchase  of  the  above  described  tract  of  land ; 
that  previous  to  the  making  of  the  notes  there  had  been  made, 
29— 84th  III. 
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and  at  that  time  existed,  between  the  defendant  and  Robert 
McCracken,  an  agreement  in  writing,  setting  it  out  as  above, 
and  that  on  the  17th  day  of  September,  1870,  in  pursuance  of 
such  agreement,  the  defendant  executed  the  notes  declared  up- 
on; that  the  first  one  was  correctly  drawn,  but  that  the  second 
and  third  notes  were,  by  the  scrivener,  incorrectly  and  improp- 
erly drawn  as  to  their  times  of  payment,  in  this,  that  the 
scrivener  drew  the  last  two  notes  as  maturing-  on  the  10th  of 
December,  1873,  and  the  10th  of  December,  1875,  when  the 
same  should  have  been  written  to  mature  as  by  the  terms  of 
the  above  agreement,  and  as  was  the  intention  of  the  parties, 
viz:  on  the  10th  of  June,  1873,  and  the  10th  of  June,  1876, 
respectively;  that  the  defendant,  in  pursuance  of  the  agree- 
ment, had  entered  into  the  possession  of  said  premises,  but 
there  had  never  been  offered  or  tendered  to  him  a  clear  deed 
to  the  land,  although  the  defendant  had  always  been  ready  and 
willing  to  pay  the  notes. 

The  notes  appear,  by  the  averments  of  the  pleas,  to  have 
been  given  for  the  moneys  due  and  payable  by  the  agreement 
of  June  10,  1870.  They  were  given,  then,  for  the  purchase 
money  of  land,  the  deed  for  the  land  to  be  given,  as  we  under- 
stand the  agreement,  upon  making  the  last  payment,  which  is 
represented  by  the  last  note.  The  payment  of  the  last  note, 
and  the  making  of  the  deed,  we  must  regard  as  mutual  and- 
dependent  acts,  and  that  to  maintain  an  action  upon  that  note 
there  should  have  been  a  tender  of  a  deed  before  bringing  suit. 
Headley  v.  Shaw,  39  111.  354;  Hunter  v.  Bilyeu,  id.  368; 
Johnson  v.  Wygant,  11  Wend.  48. 

But  it  is  different  with  the  two  other  notes.  They  were  to 
be  paid  before  the  time  fixed  for  the  conveyance  of  the  land, 
and  as  respects  them,  the  agreements  were  independent  of  each 
other,  and  tender  of  a  deed  before  suit  was  not  necessary.  If 
a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or 
for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  hap- 
pen, oefore  the  thing  which  is  the  consideration  of  the  money 
or  other  act  is  to  be  performed,  an  action  may  be  brought  for 
the  money,  or  for  not  doing  such  other  act,  before  performance, 
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for  it  appears  that  the  party  relied  upon  his  remedy,  and  did 
not  intend  to  make  the  performance  a  condition  precedent. 
1  Saund.  320,  note  4.  The  obligation  of  the  defendant  to  pay 
the  first  two  notes  at  the  times  stipulated,  was  absolute  and 
unconditional.  A  cause  of  action  accrued  upon  each  note  as 
soon  as  it  became  payable,  and  there  is  nothing  in  the  agree- 
ment to  defeat  the  right  of  action  afterwards. 

By  neglecting  to  enforce  payment  of  the  first  two  notes 
when  they  became  due.  and  by  waiting  until  the  last  note  be- 
came due  and  the  time  for  making  the  conveyance  had  elapsed, 
the  promises  to  pay  the  first  two  notes,  once  absolute  and  in- 
dependent, did  not  become  mutual  and  dependent.  This 
was  so  expressly  decided  in  Duncan  et  ah.  v.  Charles,  4  Scam. 
561. 

That  was  a  parallel  case,  and  decided  the  exact  point  made 
upon  these  pleas.  Under  its  authority,  the  first  two  notes, 
here,  are  recoverable  without  a  tender  of  a  conveyance,  and 
the  pleas  must  be  held  bad,  as  respects  them. 

The  demurrers  to  the  pleas  were,  then,  properly  sustained, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Heney  C.  Dickeeson 
v. 

Maey  Evans. 

1.  Conveyance — when  deed  will  not  be  disturbed.  Where  a  party  execu- 
ting a  deed  is  of  an  advanced  age  and  illiterate,  if  the  deed  be  read  to  her, 
and  her  rights  made  known  to  her  by  the  officer  taking  her  acknowledg- 
ment, public  policy,  the  stability  of  titles,  the  peace  of  society,  all  demand 
the  transaction  shall  not  be  disturbed. 

2.  Same — whether  obtained  by  fraud.  In  this  case  a  son  procured  a  con- 
veyance of  land  to  himself  from  his  mother,  who  afterwards  alleged  the 
deed  was  obtained  by  fraud.  The  circumstances  attending  the  transaction, 
as  set  forth  in  the  opinion  of  the  court,  are  held  not  to  afford  sufficient  evi- 
dence of  fraud  to  invalidate  the  deed. 
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3.  Purchaser  without  notice.  One  who  purchases  without  notice  of  an 
equity,  is  not  affected  by  such  equity. 

4.  Fraud  of  vendor  does  not  affect  vendee  who  is  an  innocent  purchaser. 
Though  fraud  so  vitiates  and  taints,  in  law  and  equity,  every  transaction  as 
to  render  it  void,  not  only  as  to  the  actual  perpetrators,  but  also  as  to  those 
who  connive  at  and  seek  to  profit  by  it,  still  it  is  not  in  harmony  with  the 
principles  of  law  or  equity  to  declare  void  a  conveyance  to  an  innocent  pur- 
chaser because  of  the  fraud  of  his  vendor  in  obtaining  the  title. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hughes  &  McCart,  and  Mr.  A.  B.  Campbell,  for 
the  plaintiff  in  error. 

Messrs.  Rowell  &  Hamilton,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  ejectment,  in  the  McLean  circuit  court,  by  Henry 
C.  Dickerson,  plaintiff,  and  Mary  Evans,  defendant,  resulting 
in  a  verdict  for  the  defendant.  A  motion  for  a  new  trial  as  at 
common  law  was  denied,  and  judgment  rendered  on  the  ver- 
dict, to  reverse  which  plaintiff  has  brought  the  record  here  by 
writ  of  error. 

The  parties  claimed  from  the  same  source,  one  Francis 
Evans,  deceased,  who  was  the  husband  of  the  defendant.  The 
plaintiff  claimed  five-sixths  of  the  premises  by  conveyances 
from  the  heirs  at  law  of  Francis  Evans,  who  had  conveyed  to 
.  John  B.  Evans,  one  of  the  heirs  at  law,  as  also  his  mother,  the 
defendant  in  this  suit,  and  John  B.  Evans  and  wife  conveyed 
the  same  to  plaintiff. 

The  controversy  arises  upon  the  conveyance  from  the  de- 
fendant, Mary  Evans,  to  her  son  John  B.  Evans,  she  insisting 
that  the  same  was  obtained  by  the  fraud  of  John,  and  so  the 
jury,  under  instructions  of  the  court,  found.  The  interest 
conveyed  by  Mary  Evans,  the  defendant,  to  her  son,  was  her 
dower  interest,  which  she  was  occupying,  and  did  occupy,  at 
the  commencement  of  the  suit.  The  only  direct  testimony 
introduced  to  prove  fraud  in  obtaining  the  deed  from  the  de- 
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fend  ant  was,  the  parties  to  the  transaction,  the  grantor,  and  her 
son,  the  grantee,  and  his  wife,  Dulcina  Evans. 

We  have  examined  this  testimony  carefully,  and  whilst  it 
tends  to  show  improper  conduct  on  the  part  of  her  son  John, 
it  falls  short,  when  taken  in  connection  with  the  testimony  of 
the  notary,  Mr.  Ballard,  who  took  the  examination  of  the 
grantor,  of  satisfying  us  it  invalidates  the  conveyance. 

If  a  party  making  a  deed  be  of  an  advanced  age  (sixty  in 
this  case),  and  illiterate,  if  the  deed  be  read  to  her,  and  her 
rights  made  known  to  her  by  the  officer,  public  policy,  the 
stability  of  titles,  the  peace  of  society,  all  demand,  the  transac- 
tion shall  not  be  disturbed. 

Henry  H.  Ballard,  the  notary,  who  had  been  such  eight 
years,  and  knew  the  grantor  well,  and  who  appears  to  be  an 
elder  in  the  church,  testifies  fully  to  all  the  circumstances  at- 
tending the  execution  of  the  deed,  and  he  testifies,  in  the  fullest 
and  most  unqualified  manner,  as  to  all  the  facts  attending  the 
execution  of  the  deed.  When  John  was  hurrying  him  to  act, 
the  notary  replied,  he  was  not  there  to  make  contracts,  but 
simply  to  confirm  whatever  you  two  agree  on.  Then  John 
urged  his  mother  to  hasten.  The  notary,  believing  it  his  duty, 
said  to  her:  "  Mrs.  Evans,  if  you  sign  away  this  home  land, 
you  must  do  it  freely,  for  there  is  no  law  in  the  world  to  com- 
pel you  to  do  it."  He  further  says:  "  I  told  her,  when  a  man 
dies,  and  leaves  his  wife  in  possession  of  property,  the  law  pro- 
vides it  shall  not  be  taken  away  from  her.  This  is  called  a 
homestead."  John  then  interrupted  his  mother,  she  saying 
she  could  not  see  what  the  33  acres  had  to  do  with  it,  he  saying 
to  the  notary,  "it's  of  no  use  repeating  that  stuff;  go  on  and  fix 
up  the  papers."  The  notary  replied:  "Until  your  mother 
consents,  I  can  do  nothing."  John  then  took  his  mother  aside, 
and  after  a  few  minutes  she  signed  the  deed,  the  33  acres  not 
being  put  in  it,  and  no  change  made  in  the  description.  The 
notary  read  the  deed  to  her,  exactly  as  it  was,  and  explained 
the  contents  to  her,  and  said  to  her,  if  you  sign  that  deed,  you 
must  do  so  of  your  own  free  consent. 
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Laying  out  of  view  all  other  testimony  in  the  case  going  to 
corroborate  these  statements,  there  is  nothing  shown  to  weaken 
their  force.  It  is  true,  the  notary  did  state  to  one  of  defend- 
ant's attorneys,  that  in  his  opinion  the  defendant  did  not  know 
what  she  deeded  when  he  took  the  acknowledgment,  and  to 
Mrs.  Whiting,  that  John's  statement  had  deceived  her,  and 
that  his  (the  notary's)  explanation  was  such  as  to  mislead  her. 
This  may  all  be  so,  yet  it  does  not  alter  the  aspect  of  the  case. 
The  law  raises  the  presumption  she  did  know  and  understand 
what  she  was  doing.  It  was  her  duty  to  know  it,  and  she 
must  be  held  to  the  deed.  If,  in  such  a  case  as  this,  with  such 
testimony  to  sustain  a  deed,  conveyances  of  land  are  to  be  de- 
clared invalid  and  made  in  fraud,  then  there  can  be  but  little 
security  in  paper  titles. 

Here  is  a  case  where  a  tract  of  land  has  been  subject  to  sev- 
eral conveyances  without  a  word  of  remonstrance  from  any, 
and  with  no  suggestion  of  fraud  attaching  to  them — first,  by 
trust  deed  by  John  B.  Evans  to  Corydon  Weed,  to  secure  a 
loan  of  one  thousand  dollars;  next,  a  conveyance  to  the  plain- 
tiff in  this  action,  and  a  redemption  by  him  from  the  trust 
deed,  at  a  cost,  in  all,  of  more  than  two  thousand  dollars. 
Neither  Weed  nor  plaintiff  was  a  party  to  any  fraud,  and  the}' 
had  a  right  to  rely  on  the  face  of  the  papers  showing  a  fair 
transaction.  We  do  not  think  there  is  sufficient  evidence  of 
fraud  to  invalidate  the  deed  of  defendant. 

Plaintiff  in  error  complains  that  the  court  erred  in  excluding 
the  evidence  of  the  notary,  that  he  made  no  misrepresentations 
or  misstatements  to  Mrs.  Evans,  so  as  to  induce  her  to  believe 
it  was  a  deed  for  another  tract  of  land. 

It  was  not  charged  or  attempted  to  be  shown  that  the  notary 
had  so  done,  therefore  the  evidence  that  he  had  not  was  prop- 
erly excluded. 

It  is  objected,  the  court  permitted  the  defendant,  and  also 
John  B.  Evans,  to  testify,  against  the  objection  of  the  plaintiff, 
that  John  had  paid  nothing  for  the  land.  This,  on  the  author- 
ity of  Escherick  v.  Traver,  65  111.  379,  was  not  an  element 
of  inquiry,   and  might  have  prejudiced,   very  seriously,  the 
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plaintiff's  case.  Withdrawing  it  from  the  jury  by  an  instruc- 
tion did  not  cure  the  evil.  Railroad  Co.  v.  Winslow  et  al. 
66  id.  219. 

Exceptions  are  taken  to  the  rulings  of  the  court  in  respect 
to  many  of  the  instructions.  It  is  unnecessary  to  particularize 
all  of  them.  Those  which  go  against  the  proposition  that  an 
innocent  purchaser  of  land  for  value,  without  notice  of  any 
fraud  attending  the  execution  of  the  instrument,  should  not 
have  been  given.  The  doctrine  is,  one  who  purchases  without 
notice  of  an  equity,  is  not  affected  by  such  equity.  A  purchaser 
is  presumed  to  have  notice  of  any  defect  of  title  apparent  on 
the  face  of  his  title  papers,  but  is  not  required  to  look  for  latent 
defects  in  the  chain  of  conveyances,  when  they  purport  to  be 
made  by  the  proper  persons.  Moore  v.  Hunter  et  al.  1  Gilm. 
317.  Though  it  be  true  that  fraud  so  vitiates  and  taints,  in 
law  and  equity,  every  transaction  as  to  render  it  void,  not  only 
as  to  the  actual  perpetrators,  but  also  as  to  those  who  connive 
at  and  seek  to  profit  by  it,  still,  it  is  not  in  harmony  with  the 
principles  of  law  or  equity  to  declare  void  a  conveyance  to  an 
innocent  purchaser  because  of  the  fraud  of  his  vendor— this 
would  be  illegal  and  unjust.  Prevo  v.  Walters  et  al.  4  Scam. 
35.  It  would  be  dangerous  to  purchase  land  if  such  was  not 
the  doctrine. 

Defendant  in  error  cites  with  approbation,  as  analogous  to 
this  case,  the  decision  of  the  Supreme  Court  of  New  York  of 
Jackson  ex  dem.  Tracy  v.  Uayner,  12  Johns.  470,  where  a 
deed  executed  under  somewhat  similar  circumstances  attending 
this,  was  held  fraudulent  and  invalid.  A  very  great  and 
marked  difference  in  the  cases  is  this:  In  the  case  cited,  the 
witness,  who  drew  the  assignment,  being  about  to  read  it  to 
the  old  gentleman  for  his  signature,  was  prevented  by  the  son, 
to  whom  the  assignment  was  made,  and  it  was  not  read  to  the 
father,  who  did  not  want  to  sign  it,  and  who  said  he  was  not 
fit  to  sign  any  paper.  Here,  the  deed  was  read  and  explained 
to  the  grantor,  and  her  rights  in  the  land  fully  made  known  to 
her. 
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We  are  satisfied,  on  a  full  examination  of  the  record,  that  the 
verdict  and  judgment  are  wrong,  and  must  be  set  aside  and 
reversed,  and  the  cause  remanded  for  a  new  trial  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Asa  H.  Danfoeth  et  al. 

v. 

Adam  Morrical  et  al. 

1.  Pre-emption  laws  —  decision  of  proper  officers  as  to  sufficiency  of 
proof  under,  conclusive.  The  decision  of  the  proper  officers  as  to  the  apt- 
ness of  time  and  sufficiency  of  proofs  required  in  the  several  steps  to  per- 
fect title  to  land  from  the  government,  under  the  pre-emption  laws,  in  the 
absence  of  fraud,  imposition  or  mistake  shown  by  the  party  alleging  it,  is 
final  and  conclusive. 

2.  Same — when  patent  under,  takes  effect.  A  patent  upon  a  pre-emption 
settlement  takes  effect  from  the  time  of  the  settlement  as  disclosed  in  the 
declaratory  statement  and  proofs  of  the  settler  to  the  register  of  the  local 
land  office. 

3.  Same — attempted  adjudication  by  land  officer.  Where  a  patent  has 
been  issued  to  a  pre-emptor,  and  never  recalled  or  vacated  by  the  land 
department,  an  attempted  adjudication  by  the  register  and  receiver,  and^ 
approval  thereof  by  the  commissioner  of  the  general  land  office,  can  have 
no  effect  in  a  controversy  in  a  court  of  equity  between  those  claiming  under 
the  patent  to  the  pre-emptor  and  a  patent  issued  to  another  after  the  pre- 
emptor  had  made  and  filed  his  declaratory  statement. 

4.  Same — opinion  of  land  officer  not  binding  on  courts.  In  a  controversy 
between  those  claiming  under  a  parent  issued  to  a  pre-emptor  and  one 
issued  to  a  purchaser  from  the  government  after  the  declaratory  statement 
of  the  pre-emptor  is  made  and  filed,  and  whilst  the  pre-emptor  is  in  posses- 
sion, the  mere  opinion  of  the  register  and  receiver,  or  of  the  commissioner 
of  the  general  land  office,  is  not  binding  upon  the  court.  In  such  cases,  the 
courts,  upon  all  the  evidence  adduced,  should  determine,  from  their  own 
views  of  the  law,  the  equities  of  the  parties. 

5.  Patent — in  conflict  with  prior  paramount  patent,  void.  "Where  a 
patent  is  issued  for  land  which  is  held  by  another  patentee  under  a  para- 
mount right,  it  is  void,  and  may  be  set  aside  in  a  court  of  equity  at  the  suit 
of  the  person  having  the  paramount  right. 
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Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr,  A.  B.  Ives,  and  Messrs.  McNulta,  Aldrich  &  Ker- 
rick,  for  the  appellants. 

Mr.  Calvin  H.  F«ew,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellants  seek,  by  their  bill  in  the  present  case,  to  set 
aside  the  patent  issued  by  the  United  States  to  Adam  Morri- 
cal  for  the  north-west  quarter  of  section  12,  in  township  28 
north,  range  9  east,  in  Ford  county.  Appellees,  Adam  and 
Daniel  Morrical,  seek,  by  their  cross-bill,  to  set  aside  the  two 
patents  issued  by  the  United  States  to  the  appellants  for  the 
same  land. 

We  think  all  objections  to  the  regularity  of  the  pre-emption 
and  sufficiency  of  the  proofs,  before  the  register  and  receiver 
of  the  land  office,  by  Adam  Morrical,  prior  to  the  rehearing 
before  the  register  and  receiver  granted  on  the  application  of 
appellants,  are  entirely  outside  of  the  case,  and  therefore 
demand  no  attention. 

Appellants'  bill,  as  shown  by  their  abstracts,  tacitly  at  least, 
concedes  the  regularity  of  the  pre-emption  of  Adam  Morrical, 
the  action  of  the  proper  officers  thereon  -and  the  issuing  to 
him  of  a  patent  for  the  land,  in  all  other  respects  than  the  hona 
fides  of  his  residence  for  the  requisite  length  of  time  and  the 
sufficiency  of  the  improvements  on  the  land.  In  this  respect, 
alone,  appellants  attempted  to  contest  his  right  before  the 
register  and  receiver,  and  in  this  respect,  alone,  their  bill 
charges  that  his  pre-emption,  and,  consequently,  entry  of  the 
land,  were  fraudulent  and  illegal.  Apart  from  this,  moreover, 
it  would  seem  that,  on  the  authority  of  the  previous  rulings 
of  this  court  and  the  rulings  of  the  Supreme  Court  of  the 
United  States,  the  decision  of  the  proper  officers  as  to  the 
aptness  of  time  and  sufficiency  of  proofs  required  in  the  sev- 
eral steps  to  perfect  title  to  land  from  the  government,  under 
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the  pre-emption  laws,  in  the  absence  of  fraud,  imposition  or 
mistake  shown  by  the  party  alleging  it,  is  final  and  conclusive. 
McGonnel  v.  Wilcox,  1  Scam.  344;  Bobbins  v.  Bunn  et  al. 
54  111.  48;  Johnson  v.  Towsley,  13  Wallace,  72;  Warren  v. 
Van  Brunt,  19  id.  646. 

Adam  Morrical  took  possession  of  the  land  on  the  10th  of 
September,  1855,  and  on  the  26th  of  the  same  month  he  filed 
his  declaratory  statement,  under  the  pre-emption  laws,  in  the 
proper  office.  On  the  26th  of  December,  1856,  (the  office  at 
Danville,  in  the  district  whereof  the  land  lies,  having,  mean- 
while, been  abolished  and  the  records  removed  to  the  land 
office  at  Springfield,)  he  made  his  final  proof  and  payment, 
and  received  a  certificate  from  the  register  and  receiver  en- 
titling him  to  a  patent  for  the  land,  and,  on  the  6th  of  Novem- 
ber, 1860,  the  patent  was  issued  to  him. 

Appellants'  private  entry  was  made  on  the  30th  of  November, 
1855,  when,  as  the  evidence  shows,  Adam  Morrical  was  in  the 
actual  possession  of  the  land  as  pre-emptor.  A  " patent  upon 
a  pre-emption  settlement  takes  effect  from  the  time  of  the 
settlement  as  disclosed  in  the  declaratory  statement  and  proofs 
of  the  settler  to  the  register  of  the  local  land  office  (Field,  J., 
in  Shepley  et  al.  v.  Cowan  et  al.  91  U.  S.  337);  and,  therefore, 
notwithstanding  appellants'  patent  for  the  east  half  of  the 
land  was  issued  on  the  10th  of  April,  1857,  Adam  Morrical's- 
legal  title  is  superior,  unless  it  has  been  properly  vacated;  and 
appellants,  having  purchased  with  the  notice  afforded  by  his 
possession  and  the  books  of  the  land  office,  that  Adam  Morrical 
had  a  pre-emption  claim  upon  the  land,  are  without  equity, 
unless  they  have  shown  that  his  pre-emption  was  fraudulent. 
We  incline  to  the  opinion  that  the  patent  having  issued  to 
Adam  Morrical,  and  never  been  recalled  or  vacated  by  the  land 
department,  any  attempted  adjudication  by  the  register  and 
receiver,  and  approval  thereof  by  the  commissioner  of  the 
general  land  office,  can  have  no  effect  upon  the  present  inquiry. 
Had  either  of  the  patents  not  been  issued,  or,  if  issued,  sub- 
sequently recalled  and  the  entry  vacated  by  them,  the  case 
would  be  entirely  different;  but  their  investigation  and  at- 


IS 77.]  Danfoetii  et  al.  v.  Moeeical  et  al.  459 

Opinion  of  the  Court. 

tempted  adjudication,  in  the  present  instance,  was  not  followed 
by  any  official  act  affecting  the  title.  It  appears,  indeed,  that 
an  order  was  made  that  the  entry  of  Morrical  be  vacated,  but 
this  was  not  done,  for  the  patent  was  subsequently  issued  to 
him,  and  it  has  never  been  recalled.  The  question  is  thus  left 
to  be  determined  by  the  courts,  under  which  patent  is  the 
superior  equity;  and  we  know  of  no  statute  which,  in  such 
cases,  makes  the  mere  opinion  of  the  register  and  receiver,  or 
of  the  commissioner  of  the  general  land  office,  controling  upon 
the  courts.  In  such  cases,  it  would  seem,  the  courts,  upon  all 
the  evidence  adduced  by  the  respective  parties,  should  deter- 
mine, from  their  own  views  of  the  law,  the  equities  of  the 
parties. 

We  think,  however,  that  the  rehearing  of  the  question  with 
reference  to  Morrical's  pre-emption  was  lacking  in  one  indis- 
pensable element  to  all  judicial  determinations.  It  was  with- 
out notice  to  him. 

The  order  for  rehearing  was  made  on  the  28th  of  September, 
1858 — almost  two  years  after  Morrical  had  made  his  final  proof 
of  pre-emption,  and  payment,  and  received  his  certificate  en- 
titling him  to  a  patent.  He  was  then  residing  in  Illinois,  and 
it  is  not  shown  that  he  could  not  have  been  personally  served 
with  notice.  He  was  served  with  no  notice,  and  had  no  knowl- 
edge of  the  proceeding  to  vacate  his  entry.  It  is  shown  that 
notice  was  mailed  to  him  at  the  post  office  nearest  the  land, 
and  subsequently  a  notice  to  him  was  published  in  one  of  the 
Springfield  papers.  Ives,  a  witness  and  attorney  for  appellant, 
says  this  was  the  usual  way  of  giving  notice  adopted  at  the 
Springfield  office,  but  he  fails  to  show  any  statute  or  regula- 
tion of  the  land  department  authorizing  it.  The  following  is 
the  instruction  of  the  commissioner  of  the  general  land  office, 
addressed  to  registers  and  receivers,  on  this  question,  on  the 
15th  of  September,  1841,  and  we  are  not  aware  that  it  has 
ever  been  changed:  "In  case  adverse  claims  shall  be  made  to 
the  same  tract,  each  claimant  must  be  notified  of  the  time 
and  place  of  taking  testimony,  and  allowed  the  privilege  of 
cross-examining  the  opposite  witnesses,  and  of  producing  coun- 
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ter  proof,  which  should  also  be  subject  to  cross-examination. 
*  #  *  *  «phe  notice  to  adverse  claimants  should  be  in 
writing,  and  should  be  served  in  time  to  allow  at  least  a  day 
for  every  twenty  miles  the  party  may  have  to  travel  in  going 
to  the  place  of  taking  evidence."  Had  these  officers,  pursuant 
to  this  proceeding,  withheld  the  issuing  of  a  patent  to  Morri- 
cal,  a  court  of  equity  would  not  have  hesitated  to  declare  their 
action  illegal  for  want  of  jurisdiction  over  the  person  of  Mor- 
rical. 

The  evidence  in  the  record  shows  full  compliance  by  Morri- 
cal  with  the  pre-emption  laws,  in  respect  of  his  making  a 
homestead  and  improvements  on  the  land,  and  it  follows  that 
the  patents  issued  to  appellants  were  void. 

Objection  is  taken  to  the  form  of  the  decree,  because  it  is 
ordered  that  the  patents  be  surrendered  up,  and  canceled,  etc. 
It  is  insisted  that  a  patent  can  not  be  canceled,  except  in  a 
suit  at  the  instance  of  the  United  States,  and  that,  instead  of 
directing  the  cancelling  of  the  patent,  the  decree  should  have 
been,  that  appellants  convey,  etc.  Where  a  patent  is  issued 
for  land  which  is  held  by  another  patentee  under  a  paramount 
right,  it  is  void,  and  may  be  set  aside  in  a  court  of  equity  at 
the  suit  of  the  person  having  the  paramount  right.  Cun- 
ningham v.  Ashley  et  al.  14  Howard,  377;  Stoddard  et  al.  v. 
Chamoers,  2  ib.  284.  A  conveyance  could  only  be  required 
where  the  patent  vested  the  legal  title  in  one,  and  the  court 
finds,  from  the  evidence,  that,  equitably,  the  title  belongs  to 
another.  Here,  however,  in  our  opinion,  both  the  legal  and 
equitable  titles  were  in  Morrical;  and  appellants,  therefore, 
could  not  strengthen  it  by  conveying  to  him  or  his  grantees. 
Their  patents  were  clouds  upon  his  title,  however,  and  should 
be  set  aside. 

The  default  of  Rucker  and  Cornelius,  and  Cornelia  Marr,  cuts 
no  figure  in  the  case.  They  were  simply  grantors,  interme- 
diate Adam  Morrical  and  the  present  owners  of  the  property; 
and  when  it  is  determined  appellants  can  have  no  decree  against 
Adam  Morrical  or  the  present  owners  of  the  property,  it  is 
impossible  there  can  be  any  substantial  relief  against  them. 
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Technically,  the  decree  pro  confesso  should,  perhaps,  have 
been  set  aside;  still,  the  court  was  not  obliged  to  grant  any 
affirmative  relief  against  them  because  of  that  decree,  and,  in 
the  view  we  have  expressed  of  the  case,  it  would  have  been 
wrong  to  have  done  so. 

We  think  substantial  justice  is  done  by  the  decree,  and  it 
will  therefore  be  affirmed. 

Decree  affirmed. 


George  O.  Baenes 

v. 

The  Town  of  Lacon. 

1.  Municipal  subscription — without  vote  of  the  people.  A  vote  of  the 
people  of  a  town  to  subscribe  to  the  capital  stock  of  a  railroad  company,  in 
the  absence  of  any  law  authorizing  such  vote  or  subscription,  is  not  binding 
upon  the  town. 

2.  Same — legalization  of  void  subscription.  Where  an  election  for  the 
purpose  of  voting  upon  a  subscription  to  a  railroad  company  is  held  with- 
out any  authority  of  law,  and  in  pursuance  of  a  vote  at  such  election  a  sub- 
scription is  made  by  the  supervisor  of  the  town  without  any  authority  of 
law,  the  whole  proceeding  is  void,  and  the  legislature  can  not,  by  any  sub- 
sequent act,  legalize  the  same. 

3.  The  legislature  has  no  power  to  authorize  the  supervisor  and  town 
clerk  of  a  town  to  create  a  corporate  debt,  without  the  consent  of  the  people, 
expressed  at  the  polls. 

4.  Municipal  bonds — in  hands  of  purchaser  for  value.  If  municipal 
bonds  are  merely  voidable,  they  may  be  enforced  in  the  hands  of  an  inno- 
cent purchaser  for  value,  but  if  they  are  absolutely  void,  they  can  not  be 
enforced  either  by  the  original  holder  or  a  purchaser  for  value. 

5.  Same — holder  bound  by  recitals.  Where  a  municipal  bond  contains  a 
recital  that  it  is  issued  in  payment  of  a  subscription  made  in  pursuance  of 
a  vote  of  the  people  at  an  election  therein  specified,  and  there  was  no  law 
authorizing  such  election  and  subscription,  the  holder  has  notice,  by  such 
recital,  of  the  illegality  of  such  subscription. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  John  Burns,  Judge,  presiding. 
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Messrs.  Barnes  &  Mttir,  for  the  appellant. 
Messrs.  Bangs,  Shaw  &  Edwards,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  22d  day  of  December,  1868,  an  election  was  held  in 
the  town  of  Lacon,  Marshall  county,  at  which  a  majority  of 
the  votes  cast  were  in  favor  of  a  subscription,  by  the  town,  of 
$60,000  to  the  capital  stock  of  the  Hamilton,  Lacon  aud  East- 
ern Railroad  Company.  At  the  time  the  election  was  called 
and  held,  no  law  was  in  force  which  authorized  the  election  or 
conferred  power  upon  the  town  to  vote  upon  the  question,  or 
in  any  manner  to  become  a  stockholder  in  the  railroad  com- 
pany. 

On  the  5th  day  of  March,  1869,  the  legislature  passed  an 
act  for  the  purpose  of  legalizing  the  election,  the  first  section 
of  which  declared:  "  That  the  election  held  at  a  town  meeting 
in  and  for  the  township  of  Lacon,  in  the  county  of  Marshall, 
and  State  of  Illinois,  at  which  a  majority  of  all  the  votes  cast 
were  for  a  subscription  of  $60,000  to  the  capital  stock  of  the 
Hamilton,  Lacon  and  Eastern  Railroad  Company,  is  hereby 
legalized  and  made  binding  and  valid,  notwithstanding  there 
was  no  law  existing,  at  the  time  said  election  was  held,  author- 
izing the  people  of  said  township  to  vote  for  subscription  to 
the  capital  stock  of  said  company;  and  the  supervisor  of  said 
township  is  hereby  authorized  and  empowered  to  make  a  bind- 
ing and  valid  subscription  for  said  capital  stock,  and  issue  the 
bonds  of  said  township  therefor,  according  to  the  terms  of  the 
notice,  in  pursuance  of  which  said  town  meeting  and  election 
for  stock  was  held;  and  no  error,  omission,  mistake  or  other 
informality  shall  be  held  to  affect  or  invalidate  said  subscrip- 
tion or  said  bonds;  and  all  courts  and  tribunals  shall  liberally 
construe  all  acts,  things  and  proceedings  pertaining  to  said 
election,  and  the  subscription  for  said  stock  and  issuing  of  said 
bonds,  so  as  to  carry  out  the  will  of  the  people  thus  expressed." 
And  the  act  declares  "  a  majority  of  all  the  votes  cast  were  for 
subscription."     Private  Laws,  1869,  vol.  3,  p.  375. 


1877.]  Barnes  v.  Town  of  Lacon.  463 

Opinion  of  the  Court. 

After  the  passage  of  this  act,  and  on  the  5th  day  of  April, 
1S69,  the  supervisor  of  the  town  of  Lacon  subscribed  $60,000 
to  the  capital  stock  of  the  railroad,  on  the  books  of  the  com- 
pany. 

In  pursuance  of  the  subscription  so  made,  on  the  1st  day  of 
March,  1871,  the  supervisor  and  town  clerk  of  the  town  issued 
and  delivered  to  the  railroad  company  sixty  bonds,  of  $1000 
each,  with  coupons  attached,  providing  for  the  payment  of 
annual  interest,  at  the  rate  of  ten  per  cent.  The  appellant 
purchased  one  of  the  coupons,  and  brought  this  action  against 
the  town,  to  recover  the  amount  due  thereon. 

At  the  time  the  election  was  held,  in  1868,  the  voters  of 
the  town  of  Lacon  were  not  authorized  by  law  to  vote  upon 
the  question  of  the  town  becoming  a  stockholder  in  the  rail- 
road company,  and  a  vote  of  the  people  of  the  town,  in  the 
absence  of  a  law  conferring  the  power,  could  not  be  binding  on 
the  town.  The  vote  was  a  mere  void  proceeding,  unknown  to 
the  law,  and  could  bind  no  one.  Until  the  legislature  had 
conferred  the  authority,  the  town  was  powerless  to  vote,  take 
stock,  or  issue  bonds  to  the  company. 

But  the  question  arises,  whether  the  curative  act,  so  called, 
passed  in  1869,  can  be  regarded  as  giving  vitality  to  the  vote 
or  conferring  power  on  the  supervisor  and  town  clerk  to  make 
the  subscription  or  issue  the  bonds.  This  is  not  a  new  ques- 
tion in  this  court.  The  precise  point  here  presented  arose  in 
Marshall  v.  Silliman,  61  111.  218,  where  a  vote  had  been  had 
in  the  town  of  Brimfield,  resulting  in  favor  of  a  subscription 
to  the  capital  stock  of  a  railroad  company,  at  a  special  town 
meeting,  called  on  the  application  of  twelve  voters,  under  the 
general  Township  Organization  Law,  which  conferred  no  author- 
ity whatever  on  the  township  authorities  to  hold  the  election,  but 
which  election  and  vote  were  subsequently  attempted  to  be  legal- 
ized by  act  of  the  legislature.  It  was  there  held,  the  legislature 
had  no  power  under  the  constitution  to  pass  a  law  rendering 
the  election  and  subscription  valid,  as  the  effect  would  be  to 
compel  a  municipal  corporation  to  incur  a  debt  for  purely  a 
local  municipal  purpose.     It  was  also  held,  the  legislature  has 
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no  power  to  authorize  a  supervisor  and  town  clerk  to  create  a 
corporate  debt  without  the  consent  of  the  people,  expressed  at 
the  polls,  as  the  power  to  impose  taxes  or  to  create  a  corporate 
debt  is  not  incident  to  their  powers.  The  decision  is  conclusive 
of  the  question  here  presented,  and  it  is  not  necessary  to  repeat 
the  reasoning  upon  which  it  is  based,  or  go  over  the  ground 
again.  The  authorities  bearing  upon  the  question  are  all  re- 
ferred to  in  the  opinion,  and  under  the  rule  there  announced 
we  must  hold  the  curative  act,  relied  upon  here,  unconstitu- 
tional and  void. 

But  it  is  urged  by  appellant,  that  he  is  an  innocent  pur- 
chaser for  value,  and  as  such  is  entitled  to  be  protected.  If 
the  bonds  were  voidable  merely,  this  position  might  be  main- 
tained ;  but  they  are  absolutely  void,  and  can  not  be  enforced 
in  the  hands  of  the  original  owner  or  a  purchaser  for  value. 
.Where  bonds  have  been  issued  without  power  or  authority  of 
law  authorizing  their  issue,  they  are  absolutely  void;  but  where 
the  legal  power  or  authority  to  issue  them  existed,  but  was 
defectively  or  irregularly  executed,  they  are  only  voidable,  and 
an  innocent  and  hona  fide  holder  would  be  entitled  to  collect 
them.  Ryan  v.  Lynch,  68  111.  160,  and  cases  there  cited. 
This  rule  is  well  settled  in  this  and  other  courts. 

The  position  of  appellant  is,  however,  untenable  upon  an- 
other ground.  The  bonds  contain  a  recital  on  their  face,  thai 
they  are  issued  in  payment  of  a  subscription  made  by  the  town 
of  Lacon,  by  virtue  of  a  vote  of  a  majority  of  the  voters,  at  a 
special  election  held  in  said  town  on  the  22d  day  of  December, 
1868.  This  was  notice  to  the  purchaser,  when  he  was  in- 
formed by  the  recital  in  the  bonds  that  they  were  issued  in 
pursuance  of  a  vote  of  the  people  at  an  election  held  at  a  spe- 
cified time,  and  there  was  no  law  in  existence  authorizing  the 
election  to  be  held  at  that  time.  As  he  can  not  claim  to  be 
ignorant  of  what  the  law  was,  he  was  bound  to  take  notice  of 
the  illegality  of  the  election. 

If  we  are  correct  in  these  views,  it  follows  that  appellant's 
replication  to  the  defendant's  special  plea  was  not  sufficient, 
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and  the  decision  of  the  court  in   sustaining  the  demurrer  was 
correct. 

The  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  did  not  participate  in  the  decision  of 
this  case. 


Moses  T.  Burwell 

v. 
Henry  S.  Orr  et  al. 

1.  Practice — opening  judgment  by  confession  at  subsequent  term.  The 
provision  of  the  statute,  that  "  the  court  may,  during  the  term,"  set  aside 
any  judgment  for  good  and  sufficient  cause,  will  not  be  so  construed  as  to 
prevent  a  court  from  making  an  order,  at  a  subsequent  term,  opening  a 
judgment  by  confession,  entered  upon  a  power  of  attorney  which  has  been 
materially  altered. 

2.  Alteration — of  power  of  attorney  renders  it  void.  A  power  of  attor- 
nej'  to  confess  a  judgment,  which  is  materially  altered  whilst  in  the  hands 
of  the  payee  of  the  indebtedness,  without  any  explanation  of  the  alteration, 
is  made  void  by  such  alteration,  and  a  judgment  entered  by  confession  under 
it  is  also  void. 

3.  Same — of  promissory  note.  Where  a  promissory  note,  containing  a 
promise  to  pay  a  certain  sum  as  attorney's  fee,  is  altered  whilst  in  the  hands 
of  the  payee,  increasing  the  amount  of  such  fee,  the  alteration  will  be  pre- 
sumed to  have  been  made  by  him,  and  the  note  becomes  thereby  utterly 
void,  and  can  not  be  collected,  even  by  a  subsequent  indorsee  in  good  faith 
without  notice. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Kinnear  &  Yeomans,  for  the  appellant. 
Messrs.  Reed  &  Barringer,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is   assumpsit,  by   appellant,  against  appellees.     The 
original  declaration  was  upon  what  is  called  a  promissory  note, 
30— 84th  III. 
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alleged  to  be  indorsed  to  plaintiff  before  due,  dated  December 
26,  1874,  and  signed  by  appellees,  by  which  they  promise,  one 
year  after  date,  to  pay  to  the  order  of  J.  M.  Clevenger,  $2270, 
with  ten  per  cent  interest  from  date,  and  if  not  paid  at  matu- 
rity, to  pay  interest  at  the  rate  of  twenty-four  per  cent  per 
annum  from  maturity,  as  liquidated  damages,  and  $300  as 
attorney's  fees.  To  this  was  attached  a  power  of  attorney 
signed  by  appellees,  authorizing  J.  M.  Clevenger,  or  any  attor- 
ney of  any  court  of  record,  to  confess  judgment  in  favor  of  "J. 
M.  Clevenger,  or  order  or  assigns,"  for  the  said  money  and 
damages,  together  with  costs,  and  also  $300  attorney's  fee. 

At  the  April  term  of  the  circuit  court  judgment  was  entered 
by  confession,  under  these  papers,  in  favor  of  appellant,  and 
against  appellees,  for  $2655. 

At  the  August  term  of  the  court,  on  motion  of  appellees 
and  notice  to  appellant,  this  judgment  was  ordered  to  be 
opened,  and  appellees  were  allowed  to  plead. 

Appellant,  on  leave,  amended  his  declaration  by  adding  the 
common  counts. 

Appellees  filed  pleas  of  usury,  also  denying  the  execution 
of  the  instrument  sued  upon  in  the  first  count.  Issues  were 
formed  and  tried  by  the  court,  a  jury  being  waived.  The  find- 
ing and  judgment  were  for  appellees,  and  appellant  brings 
the  record  here  and  insists  that  it  was  error  to  open  the  judg- 
ment and  allow  pleas  to  be  filed;  and,  also,  that  the  finding 
was  against  the  evidence. 

There  seems  no  serious  dispute  about  the  facts.  The  note, 
so  called,  at  the  time  when  it  was  signed  by  appellees,  as  well 
as  the  power  of  attorney,  contained  no  promise  to  pay  $300  as 
attorney's  fee,  and  no  power  to  confess  judgment  for  an  attor- 
ney's fee  of  $300;  but  did  contain,  instead,  a  promise  to  pay 
$3  as  attorney's  fee,  and  a  power  to  confess  judgment  for  $3, 
an  attorney's  fee.  The  note  and  power  of  attorney  were  both 
altered  after  the  execution  of  the  papers  and  before  the 
assignment  of  the  so  called  note,  by  inserting  the  word  "hun- 
dred" after  the  word  "three,"  where  it  occurred  in  these 
papers,  relating  to  the  attorney's  fee.     The  note  was  indorsed 
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to  plaintiff  before  it  became  due.  The  original  consideration 
of  the  note  was  money  loaned  to  appellees  by  J".  M.  Clevenger. 
There  is  no  direct  proof  showing  by  whose  hand  the  alterations 
were  made,  changing  the  words  "  three  dollars  "  to  "  three 
hundred  dollars." 

It  is  insisted,  that  by  reason  of  the  language  of  our  statute, 
providing  that  the  court  "may,  during  the  term,"  set  aside 
any  judgment  upon  good  and  sufficient  cause,  upon  affidavit, 
the  circuit  court  had  no  power  in  this  case,  at  a  subsequent 
term,  to  make  the  order  opening  this  judgment.  We  do  not 
think  the  rule  of  construction,  that  "  the  expression  of  the  one 
is  the  exclusion  of  the  other,"  can  be  carried  so  far.  In  this 
case  the  alteration  of  the  power  of  attorney  was  material;  it 
was  made  while  in  the  hands  of  the  payee  of  the  note;  no 
proof  is  offered  tending  to  show  that  it  was'  done  by  a  stranger, 
and  it  follows,  that  by  reason  of  the  alteration  the  paper  be- 
came and  was  void.  There  was,  then,  no  power  of  attorney. 
The  court  that  entered  the  judgment  by  confession  had  no 
jurisdiction  of  the  persons  of  the  appellees,  and  hence  the 
judgment  itself  was  absolutely  void.  There  was  no  error  in 
permitting  the  appellees  to  plead  to  the  declaration.  By  the 
same  reasoning,  the  finding  of  the  court  was  correct  under  the 
proofs.  The  alteration  of  the  instrument  on  which  the  suit 
was  brought  was  material,  and,  under  the  circumstances,  must 
be  presumed  to  have  been  made  by,  or  with  the  consent,  of 
the  holder.  If  so,  the  whole  instrument,  by  the  alteration, 
became  ipso  facto  void.  ISTo  subsequent  indorsement,  even  to 
a  hona  fide  purchaser  for  value,  could  give  validity  to  a  void 
instrument. 

Under  the  view  we  take,  it  is  unnecessary  to  discuss  the 
questions  relating  to  the  defense  of  usury.  It  has  been  sug- 
gested, that  the  vitiating  of  the  writing  did  not  necessarily 
extinguish  the  liability  for  the  borrowed  money  for  which  the 
paper  was  given.  This  maybe  so;  but  that  liability,  if  it 
exists,  is  to  the  lender  of  the  money,  and  not  to  his  assignee, 
and  this  liability  may  or  may  not  embrace  all  of  appellees. 
This  must  depend  upon  their  connection  with  and  relations  to 
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the  matter  of  the  borrowing,  which  can  not  be  tried  or  inves- 
tigated in  an  action  to  which  the  lender  of  the  money  is  not  a 
party. 

Judgment  affirmed. 


Milton  T.  Logan 

v. 
The  Western  Union  Telegraph  Company. 

Telegraphy — non-delivery  of  message — liability.  In  an  action  by  a 
father  against  a  telegraph  company,  for  negligence  in  failing  to  deliver  a 
telegram  sent  by  him  to  his  son  summoning  the  son  home  to  the  death-bed 
of  his  mother,  the  plaintiff  is  entitled  to  recover  at  least  nominal  damages, 
including  the  price  paid  the  company  to  send  the  dispatch. 

Writ  of  Error  to  the  Circuit  Court  of  Cass  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  brought  by  Milton  Logan,  against  the 
Western  Union  Telegraph  Company,  in  the  circuit  court  of 
Cass  county.  The  defendant  appeared  and  filed  a  demurrer 
to  the  declaration.  The  court  sustained  the  demurrer  and  gave 
judgment  on  the  demurrer,  in  bar  of  the  action,  and  for  costs. 
The  plaintiff  below  brings  the  record  here  on  writ  of  error, 
and  the  only  question  presented  is,  did  the  circuit  court  err  in 
sustaining  the  demurrer  to  the  declaration? 

The  declaration  was  in  these  words,  viz: 

'*  Milton  Logan,  the  plaintiff  in  this  case,  complains  of  the 
Western  Union  Telegraph  Company,  summoned,  etc.,  of  a 
plea  of  case;  for  that,  whereas,  heretofore,  to- wit:  on  the 
21st  day  of  September,  A.  D.  1873,  and  from  thenceforward 
to  the  commencement  of  this  suit,  the  defendant  being  a  body 
corporate,  under  the  name  and  style  aforesaid,  was  the  owner 
of  certain  telegraph  wires  and  the  processes  and  apparatuses 
thereunto  appertaining,  for  the  communication  of  intelligence 
and  dispatches  rapidly  and  by  means  of  electricity  from  one 
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point,  place  or  station,  to  another,  and  that  said  defendant 
operated  and  controlled  the  same  from  Blair,  Nebraska,  to-wit: 
at  the  county  aforesaid,  to  Beardstown,  Illinois,  to-wit:  at  the 
county  aforesaid,  and  intermediate  and  between  said  places. 
And  the  plaintiff  avers  that  it  was  the  duty  of  the  defendant, 
by  and  through  its  authorized  agents  in  that  behalf,  for  com- 
pensation and  reward  to  it  paid  or  given,  to  transmit  and  carry 
over  by  and  through  said  telegraph  wires,  apparatuses  and 
processes  aforesaid,  with  reasonable  care,  safety  and  diligence, 
messages,  dispatches  or  communications  of  request,  demand, 
information  and  intelligence,  commonly  called  '  telegrams,' 
from  one  point  or  station  of  the  defendant  to  another,  to-wit: 
from  the  said  Blair,  Nebraska,  to-wit:  at  the  county  aforesaid, 
to  Beardstown,  to-wit:  at  the  county  aforesaid;  and  from 
Beardstown,  to-wit:  at  the  county  aforesaid,  to  Blair,  Ne- 
braska, to-wit:  at  the  county  aforesaid.  And  that  it  was  the 
further  duty  of  said  defendant  to  deliver  the  said  'telegrams' 
or  '  messages,'  upon  the  reception  of  the  same  at  the  office  of 
the  place  of  the  destination  of  the  same,  to  the  person  or  per- 
sons, party  or  parties,  to  whom  the  same  should  be  sent  or 
directed  and  addressed,  with  reasonable  diligence,  and  without 
delay  or  neglect.  Plaintiff  avers,  that  on,  to-wit:  the  22d  day 
of  September,  A.  D.  1873,  at  Beardstown,  to-wit:  at  the 
county  aforesaid,  the  wife  of  him,  the  said  plaintiff,  and  the 
mother  of  his  son,  C.  C.  Logan,  to  be  hereinafter  named,  was 
lying  dangerously  ill  and  upon  the  point  of  death;  that  the 
plaintiff's  son,  C.  C.  Logan,  was  then  living  and  residing  at 
Blair,  Nebraska,  aforesaid,  at  to-wit:  at  the  county  aforesaid; 
and  the  plaintiff,  being  desirous  to  communicate  said  intelli- 
gence to  his  said  son  rapidly,,  and  by  means  of  the  electricity, 
telegraph  wires,  apparatuses  and  processes  of  said  defendant, 
aforesaid,  at  Beardstown,  at  the  county  aforesaid,  on  to-wit: 
the  22d  day  of  September,  1873,  wrote  out  and  delivered  to 
the  said  defendant,  at  its  proper  office  at  Beardstown,  a  certain 
message  or  telegram,  addressed  to  said  0.  C.  Logan,  aforesaid, 
at  Blair,  Nebraska,  to-wit:  at  the  county  aforesaid,  the  same 
being  in  the  words  and  figures  following,  to-wit: 
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Beardstown,  III.,  Sept.  22,  1873. 
To  C.  C.  Logan,  Blair,  Nebraska: 

Your  mother  about  to  die.  Come  home.  If  can't  come, 
answer.  M.  Logan. 

to  be  sent  and  transmitted  by,  through  and  over  said  tele- 
graphic wires  of  said  defendant,  from  said  Beardstown,  to-wit: 
at  the  county  aforesaid,  to  Blair,  Nebraska,  at  to-wit:  the 
county  aforesaid,  with  reasonable  diligence  and  attention,  and 
without  delay  or  neglect,  and  there,  that  is  to  say,  at  Blair, 
Nebraska,  to-wit:  at  the  county  aforesaid,  to  be  delivered  to 
said  C.  C.  Logan,  with  reasonable  dispatch,  and  without  delay 
or  neglect,  as  aforesaid.  And  plaintiff  avers  that  he  did,  then 
and  there,  at  the  time  of  sending  said  message  aforesaid,  pay 
to  the  defendant  the  reward  and  compensation  demanded  and 
required  by  the  defendant  of  the  plaintiff,  to-wit:  the  sum  of 
eighty  cents,  for  the  transmission  and  delivering  of  said  tele- 
gram or  message,  and  the  defendant,  then  and  there,  received 
said  telegram  or  message  for  transmission  and  delivery  to  said 
C.  C.  Logan,  at  Blair,  Nebraska,  to-wit:  at  the  county  afore- 
said, as  aforesaid. 

"  The  plaintiff  avers  that  the  defendant,  notwithstanding  the 
premises,  did  not  send  or  transmit  the  said  message  or  tele- 
gram aforesaid,  but  omitted  negligently,  recklessly  and  will- 
fully to  send,  transmit  and  convey  the  same,  by  and  through 
its  wires  and  over  the  same,  from  said  Beardstown  to  said 
Blair,  and  also  wholly  failed  to  deliver  said  message  or  dis- 
patch to  said  C.  0.  Logan,  at  said  Blair,  Nebraska,  to-wit:  at 
the  county  aforesaid,  by  and  through  the  recklessness  and  mis- 
conduct of  the  said  defendant  in  the  performance  of  its  duty 
in  that  behalf,  so  that  plaintiff  avers  that  said  C.  C.  Logan 
never  received  said  dispatch,  by  means  whereof  the  said  plain- 
tiff was  deprived  of  the  comfort  and  fellowship,  presence  and 
sympathy  of  his  said  son,  which  he  would  otherwise  might  or 
would  have  had,  in  his  affliction  occasioned  by  the  dangerous 
and  fatal  illness  of  his  said  wife,  the  mother  of  his  said  son, 
C.  C.  Logan,  as  aforesaid,  and  was  otherwise  injured  in  his 
feelings  and  sensibilities,  by  the  pain  and  agitation  caused  by 
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depriving  plaintiff  of  the  presence  of  his  son  in  the  last  illness 
of  said  mother  and  wife,  and  was  also  forced  and  obliged  to 
lay  out  and  expend  a  large  sum  of  money,  to-wit:  the  sum  of 
fifty  dollars,  in  and  about  the  transmission  and  sending  of  said 
message,  and  in  and  about  attending  to  the  same,  and  that  he 
hath  otherwise  been  damaged  in  a  large  sum  of  money,  to-wit: 
in  the  sum  of  fifty  dollars,  wherefore  plaintiff  saith  an  action 
hath  accrued  to  him,  to  the  damage  of  the  said  plaintiff  in  the 
sum  of  one  thousand  dollars  ($1000),  and  therefore  he  sues." 

Mr.  Oscar  A.  De  Leuw,  for  the  plaintiff  in  error. 

Messrs.  Williams  &  Thompson,  for  the  defendant  in  error. 

Per  Curiam:  The  majority  of  the  court  hold,  that  on  the 
averments  of  the  declaration  the  plaintiff  was  entitled  to  re- 
cover nominal  damages,  at  least,  including  the  loss  of  the 
price  of  the  telegram.  The  demurrer  should  have  been  over- 
ruled. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  proceedings  in  accord  with  this  opinion. 

Judgment  reversed. 


Louis  H.  Ticknor 

v. 

Eobert  McClelland  et  al. 

1.  Sale  of  growing  crops — delivery.  In  case  of  the  sale  of  standing 
crops  the  possession  is  in  the  vendee  until  it  is  time  to  harvest  them,  and 
until  then  he  is  not  required  to  take  manual  possession  of  them. 

2.  Sales — manual  delivery  of  ponderous  goods,  not  required.  Where 
goods  are  ponderous  and  incapable  of  being  handed  over  from  one  to  an- 
other, there  need  not  be  a  manual  delivery,  but  it  is  different  where  the 
property  is  capable  of  being  immediately  removed. 

3.  Same— -fraudulent,  if  possession  retained  oy  vendor.  Any  sale  of  per- 
sonal property,  where  it  remains  with  the  vendor,  if  it  is  that  character  of 
property  that  is  capable  of  being  removed,  is  fraudulent  in  law  as  to  crecli- 
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tors  and  subsequent  purchasers,  notwithstanding  the  sale  may  be  in  good 
faith,  and  for  a  valuable  consideration. 

4.  Chattel  moktg-age — before  whom  should  be  acknowledged.  A  chattel 
mortgage  may  be  acknowledged  before  a  police  magistrate  of  a  village,  by 
a  resident  of  the  township  in  which  the  village  is  situated,  although  he  is 
not  a  resident  or  voter  in  the  village. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Mather  &  Harpole,  for  the  appellant. 

Mr.  W.  L.  Gross,  for  the  appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  replevin,  brought  by  the  appellees, 
Robert  McClelland  and  Thomas  L.  McClelland,  against  the 
appellant,  Louis  H.  Ticknor,  sheriff  of  Sangamon  county,  to 
recover  possession  of  certain  personal  property  which  had 
been  levied  upon  under  an  execution  against  John  W.  McClel- 
land. Appellees  claim  the  property  under  a  prior  sale  of 
part,  and  a  prior  mortgage  of  the  residue,  made  to  them  by 
the  execution  debtor. 

The  only  questions  presented  for  decision  relate  to  the  suffi- 
ciency of  the  delivery  of  the  property  sold,   and  of  the  ac-? 
knowledgment  of  the  mortgage. 

The  property  is  135  acres  of  standing  corn ;  3  stacks  of  hay; 
29  hogs  and  shoats;  3  breaking  plows;  1  corn  planter;  3  cul- 
tivators; 2  sucking  colts;  and  2  bay  mares. 

As  to  the  property  sold — being  all,  except  the  two  bay 
mares — the  testimony  is,  that  the  sale  was  made  on  the  23d 
of  September,  1875,  the  consideration,  $1000,  being  a  pre- 
existing indebtedness  from  John  W.  McClelland  to  Robert 
and  Thomas  L.  McClelland;  the  property,  at  the  time  of  sale, 
being  upon  the  farm  occupied  by  John  W.  McClelland,  some 
sixteen  or  eighteen  miles  distant  from  where  the  sale  was 
made;  that  on  the  day  following,  Thomas  and  Robert  were  to 
come  and  receive  the  property.     On  the  24th  day  of  Septem- 
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ber,  Robert,  and  one  Groves,  for  Thomas,  went  to  the  farm. 
They  selected  out  29  hogs  and  shoats  and  turned  them  into  a 
pasture,  and  directed  John  W.  to  feed  them  some  of  the  soft 
corn.  John  W.  went  with  them  and  showed  them  the  plows, 
corn  planter  and  cultivators,  where  they  were  stored;  he  also 
showed  them  the  stacks  of  hay.  They  did  not  go  into  the 
cornfield.  They  then  rode  back  some  sixteen  or  eighteen 
miles,  as  they  had  come,  on  horseback,  taking  none  of  the 
property  with  them.  This  is  all  that  relates  to  any  delivery  or 
change  of  possession  of  the  property. 

On  the  next  day.  September  25,  the  parties  met  at  the  vil- 
lage of  Williamsville,  and  John  W.  executed  a  bill  of  sale  of 
the  property  to  Robert  and  Thomas  L.,  the  two  latter,  at  the 
time,  each  indorsing  on  a  note  for  a  larger  amount  which  he 
held  against  John  W.,  a  credit  of  $500.  On  the  27th  of  Sep- 
tember, 1875,  two  days  after  the  making  of  this  bill  of  sale, 
one  S.  H.  Jones  recovered  a  judgment  against  John  W. 
McClelland,  for  the  sum  of  $2972,  in  a  suit  against  him,  which 
was  pending  at  the  time  of  said  sale;  and  on  the  same  day 
the  execution  in  question  was  issued  on  the  judgment,  which 
came  into  the  hands  of  the  sheriff  on  the  following  day,  and 
wras,  by  him,  on  the  29th  day  of  September,  1875,  levied  upon 
the  property  as  that  of  John  W.  McClelland,  it  all  being 
found  on  his  farm,  which  he  occupied.  The  appellees  imme- 
diately replevied  it  from  the  sheriff.- 

As  regards  the  standing  corn  and  stacks  of  hay,  we  consider 
the  delivery  of  possession  sufficient.  In  case  of  the  sale  of 
standing  crops,  the  possession  is  in  the  vendee  until  it  is  time 
to  harvest  them,  and  until  then  he  is  not  required  to  take 
manual  possession  of  them.  Bull  v.  Griswold,  19  111.  631; 
Graff  v.  Fitch,  58  id.  373;  Thompson  v.  Wilhite,  81  id.  356. 
Where  goods  are  ponderous  and  incapable  of  being  handed 
over  from  one  to  another,  there  need  not  be  a  manual  delivery 
of  them.  Chaplin  v.  Rogers,  1  East,  192;  Jewettv.  Warren, 
12  Mass.  300;  Rice  v.  Austin,  17  id.  197;  Hart  v.  Wing,  U 
111.  141. 

As  to  the  rest  of  the  property  which  was  the  subject  of  the 
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sale,  it  was  that  character  of  property  that  was  capable  of 
being  immediately  and  readily  removed,  and  a  different  rule 
governs. 

The  policy  of  the  law  in  this  State  will  not  permit  the  owner  of 
personal  property  to  sell  it,  and  still  continue  in  the  possession 
of  it.  Possession  being  one  of  the  strongest  evidences  of  title 
to  personal  property,  if  the  real  ownership  is  suffered  to  be  in 
one,  and  the  apparent  ownership  in  another,  the  latter  gains 
credit  as  owner,  and  is  enabled  to  practice  deceit  upon  man- 
kind. It  is  the  well  established  doctrine  of  this  court,  that  an 
absolute  sale  of  personal  property,  where  the  possession  is 
permitted  to  remain  with  the  vendor,  is  fraudulent  per  se,  and 
void  as  to  creditors  and  purchasers.  Thornton  v.  Davenport, 
1  Scam.  296;  Kitchell  v.  Bratton,  id.  300;  Rhines  v.  Phelps, 
3  Gilm.  455;  Reed  v.  Barnes,  19  111.  594;  Thompson  v.  Yeck, 
21  id.  73;  Cass  v.  Perkins,  23  id.  382;  Lewis  v.  Swift,  54  id. 
436;  Thompson  v.  Wilhite,  supra. 

There  was,  here,  but  a  formal  and  temporary  change  of  pos- 
session. The  vendees  did  not  take  and  retain  the  possession 
of  the  property,  but  it  was  permitted  to  remain  with  the 
vendor.  In  Thompson  v.  Yeck,  it  was  said,  in  all  cases 
the  change  of  possession  must  be  substantial  and  exclusive. 
In  Thompson  v.  Wilhite,  some  hogs,  among  other  property, 
were  the  subject  of  sale.  They  remained  in  the  possession 
of  the  vendor  and  he  was  employed  to  feed  them.  It  was 
held  there  was  no  sufficient  delivery  as  against  creditors, 
and  that  any  sale  of  personal  property,  when  it  remains 
with  the  vendor,  if  it  is  that  character  of  property  that  is  capa- 
ble of  being  removed,  is  fraudulent  in  law,  as  to  creditors  and 
subsequent  purchasers,  notwithstanding  the  sale  may  have 
been  in  good  faith  and  for  a  valuable  consideration. 

We  can  come  to  no  other  conclusion,  than  that  suffering 
this  portion  of  the  property,  which  was  capable  of  being  read- 
ily removed,  to  remain  with  the  vendor,  as  was  done,  rendered 
the  sale  of  it  fraudulent  in  law,  and  void  as  to  creditors',  and 
that  it  was  subject  to  the  levy  of  the  execution. 

The  mortgage  embraced  the  two  bay  mares.     The  objection 
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taken  to  the  acknowledgment  of  the  mortgage  is,  that  it  was  not 
before  the  proper  officer.  The  provision  of  the  statute  is,  that 
"such  instrument  may  be  acknowledged  before  a  justice  of  the 
peace  of  the  town  or  district  where  the  mortgagor  resides." 
K.  S.  1874,  711,  §  2.  The  acknowledgment  here,  was  before  a 
police  magistrate,  N".  R.  Taylor,  of  the  village  of  Williams- 
ville,  on  the  24th  day  of  December,  1874.  The  village  of 
"Williamsville  is  in  the  township  of  Williams,  in  Sangamon 
county.  1ST.  R.  Taylor  was,  at  that  time,  a  police  magistrate 
of  said  village,  and  not  a  justice  of  the  peace  of  the  township 
of  Williams,  wherein,  outside  of  the  village,  the  mortgagor 
resided.  The  constitution  provides,  that  the  jurisdiction  of 
justices  of  the  peace  and.  police  magistrates  shall  be  uniform. 
Art.  VI,  §  21.  By  the  statute  it  is  provided,  that  "  There 
may  be  a  police  magistrate  elected,  at  a  regular  annual  elec- 
tion, in  each  village,  who  shall  give  bonds,  qualify,  and  have 
the  same  jurisdiction  as  other  justices  of  the  peace."  Rev. 
Stat.  1874,  244,  §  192. 

This  court,  in  Herkelrath  v.  Stookey,  58  111.  21,  held  that 
police  magistrates,  under  the  law  then  existing,  had  power  to 
take  acknowledgments  of  chattel  mortgages,  and  for  the  reason 
that  the  legislature,  by  the  act  of  1854,  (Laws  1854,  p.  11,) 
had  conferred  upon  police  magistrates  the  same  jurisdiction 
and  powers  as  other  justices  of  the  peace.  But,  inasmuch  as 
the  language  of  the  law  conferring  authority  upon  police 
magistrates  has  been  changed,  the  law  of  1874  conferring 
upon  such  officers  the  same  jurisdiction,  only,  as  other  justices 
of  the  peace,  and  not  the  same  jurisdiction  and  powers,  as  did 
the  act  of  1854,  it  is  insisted  that  the  above  decision  does  not 
apply;  that  the  word  jurisdiction  must  be  taken  in  its  strict, 
technical  meaning,  to-wit:  the  authority  by  which  judicial 
officers  take  cognizance  of  and  decide  causes;  that  the  act  of 
taking  the  acknowledgment  of  a  mortgage  is  ministerial,  and 
not  judicial;  and  hence,  that  police  magistrates,  having  now 
but  the  same  jurisdiction,  not  the  same  jurisdiction  and 
powers,  as  justices  of  the  peace,  are  not  vested  with  the 
ministerial  power  to  take  acknowledgments  of  chattel  mort- 
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gages.  We  do  not  attach  any  special  significance  to  the 
change  of  language  in  the  statute  of  1874,  in  dropping 
the  word  "powers,"  in  connection  with  jurisdiction.  We 
think  it  may  have  been  done  but  to  pursue  the  language 
of  the  constitution  in  that  respect.  We  can  not  think 
that  it  was  the  intent  to  limit  the  authority  of  police 
magistrates  to  the  judicial  jurisdiction  of  justices  of  the  peace, 
but  that  the  term  jurisdiction  was  used  in  a  more  comprehen- 
sive sense,and  that  it  was  the  purpose  of  the  statute  to  confer 
upon  these  two  classes  of  officers  the  same  power  and  authority, 
and  that  still,  notwithstanding  the  change  of  language  in  the 
statute  of  1854,  a  police  magistrate  may  take  the  acknowledg- 
ment of  a  chattel  mortgage. 

The  mortgagor,  John  W.  McClelland,  did  not  reside  in  the 
village  of  Williamsville  at  the  time  of  the  acknowledgment, 
but  resided  outside  of  the  village,  in  the  township  of  Wil- 
liams, in  which  the  village  was  situated,  and  it  is  insisted  that 
the  mortgage  was  not  properly  acknowledged  before  a  police 
magistrate  of  the  village  of  Williamsville,  but  should  have 
been  acknowledged  before  a  justice  of  the  peace  of  the  town 
of  Williams,  in  which  the  mortgagor  resided.  By  the  statute, 
as  before  observed,  the  mortgage  may  be  acknowledged  before 
a  justice  of  the  peace  of  the  town  or  district  where  the  mort- 
gagor resides.  The  word  "may,"  here,  is  imperative,  and  the 
district,  in  the  statute,  means  election  district.  Henderson  v. 
Morgan,  26  111.  431. 

The  election  districts  of  the  police  magistrate  of  the  village 
of  Williamsville,  and  of  the  justice  of  the  peace  of  the  town 
of  Williams,  were  not  strictly  identical,  the  one  embracing  the 
village  only,  and  the  other  the  whole  town.  Still,  we  think  it 
an  unnecessary  strictness  of  construction  to  confine  the  mort- 
gagor, in  his  acknowledgment,  to  that  officer  alone  whom  his 
place  of  residence  entitles  him  to  vote  for.  The  statute  is 
speaking  of  justices  of  the  peace  when  it  says  the  acknowl- 
edgment may  be  before  a  justice  of  the  peace  of  the  town  or 
district  where  the  mortgagor  resides;  and,  as  in  counties  under 
township    organization  justices  of  the  peace   are    elected   in 
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towns,  and  in  counties  not  under  township  organization,  in 
election  precincts,  the  word  "  district "  may  not  improperly 
be  taken  as  referring  to  such  election  precincts.  In  that  case 
the  term  "district"  would  have  no  application  here,  the 
county  being  under  township  organization,  and  the  acknowl- 
edgement would  have  been  properly  taken  before  an  officer  of 
the  town  where  the  mortgagor  resided.  Had  the  mortgagor 
lived  in  the  village,  he  might,  undoubtedly,  have  acknowledged 
the  instrument  before  either  the  police  magistrate  or  the  jus- 
tice of  the  peace  of  the  town,  as  he  would  have  resided  in  the 
election  precinct  of,  and  been  entitled  to  vote  for,  each  officer. 
And  though  not  residing  in  the  village,  and  not  entitled  to 
vote  for  the  police  magistrate  on  such  account,  still  we  think 
he  might  make  the  acknowledgment  before  either  a  justice  of 
the  peace  of  the  town,  or  the  police  magistrate. 

The  latter  would  be  an  officer  within  the  limits  of  the  town 
in  which  the  mortgagor  resided,  and,  we  think,  may  be  em- 
braced under  a  fair  construction  of  the  language  of  the  act 
respecting  the  acknowledgment.  "We  hold  the  acknowledg- 
ment of  the  mortgage  sufficient. 

As  respects  the  corn,  the  hay  and  the  two  bay  mares,  the 
judgment  is  affirmed;  as  respects  all  the  rest  of  the  property, 
it  is  reversed,  and  the  cause,  so  far  as  relates  thereto,  is  re- 
manded. 

Judgment  reversed  in  part. 

Mr.  Justice  Dickey:  In  one  position  in  the  foregoing  opin- 
ion I  do  not  concur.  To  give  validity  to  a  chattel  mortgage, 
as  against  a  creditor,  in  such  case,  it  must  be  acknowledged 
"before  a  justice  of  the  peace  of  the  town  or  district  where  the 
mortgagor  resides."  The  town  or  district  of  a  justice,  in  this 
statute,  means  that  town  or  district  by  which  he  is  elected. 
The  district  of  a  police  justice  is  the  village  in  which  he  is 
elected.  He  is  not  justice  of  any  town  whatever.  He  is  not 
elected  by  a  town.  His  jurisdiction  is  not  confined  to  any  one 
town  more  than  another.  The  plain  meaning  of  this  statute 
is,  that  a  town  justice  may  take  acknowledgments  of  persons 
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residing  in  the  town  by  which  he  is  elected,  and  that  a  district 
justice  may  take  acknowledgments  of  residents  of  the  district 
by  the  electors  of  which  he  was  chosen,  whether  that  district 
consist  of  a  precinct  or  of  a  village,  or  a  city.  The  officer,  in 
this  case,  was  the  police  justice  of  the  village  of  Williamsville, 
not  of  the  town  of  Williams.  He  was  a  village  officer,  not  a 
town  officer  in  any  sense  whatever.  In  fact,  he  signs  himself 
as  police  justice  and  acting  justice  of  the  peace  in  and  for 
Sangamon  county.  In  one  sense  he  is  a  county  officer,  but  in 
no  sense  a  town  officer.  This  is  no  mere  matter  of  form.  The 
statute  requires  a  memorandum  of  the  mortgage  to  be  entered 
in  the  justice's  docket.  The  plain  purpose  of  the  statute  was 
to  enable  purchasers  and  creditors  to  protect  themselves  against 
such  liens  by  simply  examining  the  dockets  of  the  justices  of 
the  town  in  which  the  owner  resides,  and  in  case  his  residence 
is  also  in  a  village  or  city,  by  also  examining  the  docket  or 
dockets  of  the  village  or  city  justice  or  justices — that  is,  of  the 
police  justice  or  justices — of  the  village  or  city. 

Neither  the  language  of  this  statute,  nor  any  public  policy 
as  indicated  by  any  statute,  demands  that  the  creditor  or  pur- 
chaser in  such  case  shall  be  required  to  look  further,  and  ex- 
amine, not  only  the  dockets  of  all  the  town  justices  or  precinct 
justices,  (where  the  owner  does  not  live  in  a  village  or  city.) 
but  also  all  the  dockets  of  all  the  villages  which  may  happen 
to  lie  in  any  part  of  the  town  or  precinct,  although  the  owner 
does  not  live  in  either  village  or  city. 

In  many  cases,  in  this  State,  town  lines  pass  through  a  vil- 
lage or  city,  having  within  its  boundaries  parts  of  two  or  more 
towns.  Should  the  police  justice  of  such  village  or  city  have 
his  residence  in  that  part  of  the  village  or  city  embraced  in 
one  town,  and  keep  his  office  or  place  of  business  in  that  part 
of  the  village  or  city  embraced  in  another  and  different  town, 
it  would  start  some  embarrassing  questions  under  the  rule 
laid  down  in  the  governing  opinion  in  this  case.  If  he  can 
effectively  take  the  acknowledgments  of  persons  not  residing 
in  the  bounds  of  his  constituents,  can  he  take  acknowledg- 
ments from  the  residents  of  every  town,  any  part  of  which 
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is  embraced  within  the  village  or  citv  limits?  Or  is  lie  to  be 
confined,  in  the  exercise  of  these  powers,  to  the  residents  of 
some  one  of  such  towns?  If  so,  to  the  residents  of  which 
town — to  those  of  the  town  embracing  that  part  of  the  village 
or  city  which  includes  his  residence,  or  to  those  of  the  town 
in  which  that  part  of  the  village  or  city  wherein  his  office  is 
found,  in  which  he  transacts  his  other  official  business?  The 
only  safe  rule  is  that  indicated  by  the  language  of  the  statute, 
which  limits  the  power  of  justices,  in  this  regard,  to  the  dis- 
trict which  embraces  the  residence  of  those  electors  entitled, 
by  law,  to  vote  for  such  officer.  This  rule  is  plain  and  simple. 
The  statute  requires  no  proof  to  the  justice  of  the  identity  of 
the  mortgagor.  This  may  have  been  left  thus  for  the  reason 
that  the  mortgagors  in  such  cases,  being  always  within  the 
list  of  such  electors,  the  justice  is  presumed  to  be  personally 
acquainted  with  such  persons. 

Again,  some  towns  contain,  within  their  boundary,  several 
villages,  and  may  have  as  many  police  justices  within  their 
respective  boundaries.  In  such  case,  by  the  governing  opin- 
ion, a  police  justice  of  one  village  could  take  acknowledgments 
from  residents  of  another  village,  and  in  such  case  no  creditor 
or  purchaser  could  be  safe,  short  of  going  to  the  county 
records,  without  examining  the  docket  of  the  police  justice  of 
the  village  where  the  owner  resides,  and  the  dockets  of  the 
town  justices  of  the  town  in  which  such  residence  is,  but  also 
to  examine  the  dockets  of  the  police  justices  of  all  the  villages 
lying  within  the  territorial  limits  of  the  town  in  question. 


Major  Meredeth 

v. 

The  People  of  the  State  of  Illinois. 

1.  Practice — absence  of  judge  during  argument  of  cause.  It  is  error  for 
the  judge  before  whom  a  case  is  being  tried  to  leave  the  court  room  whilst 
the  cause  is  being  argued  before  the  jury,  and  be  employed  in  other  official 
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duties,  leaving  an  attorney  to  preside  in  his  place;  and  it  is  no  less  error 
that  he  is  in  another  part  of  the  same  building  than  if  he  were  in  another 
county. 

2.  The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as  hearing  the 
evidence,  and  the  parties  are  entitled  to  have  the  judge  present,  and  he  can 
not,  even  by  consent  of  parties,  be  elsewhere  employed. 

"Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Major  Meredeth  was  indicted  at  September  term,  1876,  of 
the  McLean  county  circuit  court,  for  the  murder  of  George 
Murphy.  The  indictment  contains  three  counts — first,  charg- 
ing the  killing  to  have  been  done  with  a  gun;  second,  with  an 
ax,  and  third,  with  a  weapon  to  the  grand  jury  unknown.  On 
being  arraigned,  accused  entered  a  plea  of  not  guilty.  At 
next  term  of  court,  the  cause  was  tried  before  a  jury,  who 
found  defendant  guilty,  and  that  he  suffer  death  as  a  penalty 
for  the  crime  committed.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  severally  overruled,  and  the  court 
sentenced  defendant  to  be  hung  until  he  was  dead.  Evidence 
as  to  the  character  of  the  homicide,  when  committed,  and  of 
circumstances  tending  to  inculpate  accused,  was  given,  but,  as 
the  merits  of  the  case  are  not  discussed  in  the  opinion  of  the 
court,  it  will  not  be  necessary  to  make  any  statement  of  the 
testimony.  - 

Contained  in  the  record  are  a  number  of  affidavits  in  sup- 
port of  the  motion  for  a  new  trial,  from  which  it  appears  the 
judge  of  the  circuit  court  before  whom  the  cause  was  tried, 
during  the  argument  before  the  jury,  "  was  absent  for  nearly 
two  days  from  the  court  room,  and  employed  in  the  trial  of 
other  causes,  in  a  room  at  the  opposite  side  of  the  court  house." 
Accused  was  not  asked,  and  it  does  not  appear  he  ever  gave, 
his  consent  to  the  absence  of  the  judge  during  the  progress 
of  the  trial,  and,  while  some  conflict  appears,  the  weight  of 
the  testimony  seems  to  be,  it  was  with  the  consent  of  one  or 
both  counsel  for  defense.  It  was  during  the  argument  of  the 
case  the  judge  was  out  of  the  court  room,  in  another  part  of 
the  building,  and,  while  so  absent,  his  place  on  the  bench  was 
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occupied  successively  by  two  members  of  the  bar.  On  two 
days,  court  was  adjourned  by  order  of  the  members  of  the  bar 
presiding,  instead  of  the  judge. 

One  affidavit  shows  that,  during  the  trial,  no  shot  had  been 
found  in  the  body  of  deceased,  nor  was  any  testified  to  by 
any  witness,  and  defendant's  counsel  believed  none  conld  be 
found,  and  based  their  argument  for  the  defense  upon  that 
fact,  but  that,  after  the  close  of  their  argument,  a  bystander, 
with  the  use  of  a  jack-knife,  discovered  what  appeared  to  be 
a  shot  in  a  piece  of  skull  that  had  before  been  handled  by  the 
jury,  and  that  the  same  piece  of  skull  was  again  submitted  to 
the  jury  by  the  State's  Attorney,  in  making  his  closing  speech 
for  the  prosecution. 

Another  affidavit  is  to  the  effect,  that,  in  consequence  of  the 
absence  of  the  judge,  the  proper  degree  of  order  was  not  pre- 
served in  the  court  room;  that  articles  previously  introduced 
in  evidence  were  allowed  to  be  handled  in  the  sight  and  nearly 
in  the  hearing  of  the  jury,  and  that,  when  the  shot  was  dis- 
covered in  the  skull,  it  was  seized  by  the  spectators,  and  passed 
from  one  excited  group  to  another,  and  the  party  making  the 
affidavit  states  he  "  believes  that  their  words,  eyes,  conversa- 
tions and  excited  gesticulations  exercised  a  great  influence  on 
the  jury."  Counter  affidavits  tend  to  show  the  absence  of  the 
circuit  judge  from  the  court  room  was  by  consent  of  counsel; 
that  they  also  consented  that  members  of  the  bar  selected 
should  preside  in  the  absence  of  the  judge,  and  that  no  im- 
proper conduct  was  allowed  in  the  court  room  on  the  part  of 
bystanders,  but,  on  the  contrary,  order  was  preserved  as  usual 
in  such  trials. 

On  application  to  the  Supreme  Court,  in  session,  a  writ  of 
error  was  granted,  and  made  a  supersedeas. 

Messrs.  Aldrich  &  Kerrick,  for  the  plaintiff  in  error. 

Mr.  I.  W.  Fifer,  State's  Attorney,  for  the  People. 

81— 84th  III. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  not  material  whether  the  judge  of  the  circuit  court 
was  absent  from  the  court  room,  during  the  trial  of  the 
cause,  by  consent  of  counsel  for  the  defense.  Neither  ac- 
cused nor  his  counsel  for  him  could  consent  the  judge  of 
the  court,  before  whom  the  cause  was  being  tried,  might  be 
elsewhere  employed  in  other  official  duties,  and  the  cause  be 
presided  over  by  members  of  the  bar  selected  for  that  purpose. 
It  makes  no  difference  the  judge  was  in  another  part  of  the 
same  building.  It  is  no  less  error  than  if  he  had  been  in 
another  county.  Where  the  judge  is  engaged  in  trying  causes, 
there  is  the  court,  and  he  can  hold  no  court  elsewhere,  by  proxy, 
at  the  same  time. 

The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as 
the  hearing  of  evidence.  It  is  a  right  in  his  defense,  secured 
by  the  law  of  the  land,  of  which  a  citizen  can  not  be  deprived. 
On  two  different  days,  members  of  the  bar  presiding  assumed 
to  exercise  judicial  functions  by  ordering  adjournments  of 
court.  This  court  has  decided,  in  two  civil  cases,  a  member 
of  the  bar,  even  with  consent  of  parties,  can  not  exercise 
judicial  powers  under  our  constitution,  and  that  to  do  so, 
where  it  appears  in  the  record,  is  error  of  such  gravity  as  will 
warrant  a  reversal  of  the  judgment  rendered.  Hoaglanol  v. 
Creed,  81  111.  506;  Bishop  v.  Nelson,  83  ib.  495;  Cobb  v. 
The,  People,  post,  p.  511.  The  decision  is  not  affected  by  the 
consideration  the  judge  was  present  a  part  of  the  time  during 
the  argument  of  the  case.  If  he  could  be  absent  during  any 
part  of  the  trial,  and  his  official  duties  could,  during  such 
time,  be  performed  by  a  member  of  the  bar,  on  the  same  prin- 
ciple his  absence  during  the  entire  trial  might  be  justified. 

Serious  misconduct,  it  is  insisted,  was  permitted  in  the 
presence  of  the  jury,  hurtful  to  the  cause  of  defendant;  but, 
whether  that  is  so  or  not,  the  absence  of  the  judge  from  the 
court  room,  engaged  in  other  judicial  labors,  for  a  part  of  two 
days,  in  a  trial  of  this  magnitude,  can  not  be  justified  on  any 
principle  or  for  any  cause.     It  is  not  allowable  in  a  trial  in- 
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volving  only   mere  property  interests,  much  less  in   a  case 
where  the  life  of  a  human  being  depends  upon  the  issue. 

Accused  has  had  no  such  trial  as  the  constitution  guarantees 
to  every  person  charged  with  crime,  and  hence  the  conviction 
can  not  be  permitted  to  stand. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Chicago  and  Alton  Railroad  Company 

v. 

David  Becker,  Admr. 

1.  Negligence — railroad  running  trains  at  rate  prohibited  by  law.  It 
is  gross  negligence  on  the  part  of  a  railroad  company,  to  run  its  trains 
through  a  town  at  a  rate  of  speed  prohibited  by  law,  and  if  the  company 
does  so  run  its  trains,  and  thereby  causes  the  death  of  a  person  who -is  him- 
self  in  the  exercise  of  due  care  and  caution,  it  is  liable  in  an  action  by  the 
representatives  of  the  person  so  killed. 

2.  Same — rule  as  to  adult  not  applicable  to  infant.  The  general  rule  is, 
that  a  person  approaching  a  railroad  crossing  is  required  to  look  up  and 
down  the  track,  in  either  direction,  and  watch  for  the  approach  of  trains, 
before  attempting  to  cross,  and  if  such  precaution  is  neglected  and  injury 
to  the  party  ensues,  he  can  not  recover ;  but  this  rule  can  not  be  applied  to 
an  infant  of  tender  years. 

3.  Same — parents  permitting  children  to  cross  railroad  track.  It  is  not 
negligence  in  parents  to  send  a  child  of  six  or  seven  years  of  age  to  Sabbath 
school,  in  company  with  and  under  the  care  of  an  older  brother,  in  a  village 
through  which  a  railroad  track  runs,  and  which  track  the  children  have  to 
cross  in  going  to  and  returning  from  the  Sabbath  school ;  but  it  might  be 
otherwise  to  permit  such  infant  to  go  alone. 

4.  Excessive  damages  —  in  such  case.  A  judgment  in  such  case  for 
$2000,  was  not  regarded  as  so  far  excessive  as  to  call  for  a  reversal  of  the 
j  udgment. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 
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Messrs.  Hoblit  &  Foley,  and  Messrs.  Beason  &  Blinn,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Conrt: 

This  case  was  before  us  at  the  January  term,  1875,  when  the 
judgment  previously  rendered  in  the  circuit  court  was  re- 
versed, and  the  cause  remanded,  on  the  ground  that  erroneous 
instructions  had  been  given  to  the  jury  for  the  plaintiff.  The 
decision  then  announced  is  reported  in  76  111.  p.  25.  After 
the  cause  was  remanded  another  trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff,  for  $2000.  It 
is  not  claimed  that,  in  the  last  trial,  there  wras  error  in  the 
admission  of  evidence,  or  in  the  instructions  given  the  jury; 
but  the  defendant  insists  upon  a  reversal  of  the  judgment  on 
the  ground  that  the  evidence  is  insufficient  to  warrant  a  recov- 
ery, and  the  damages  are  excessive. 

The  accident  resulting  in  the  death  of  Frederick  Becker, 
occurred  in  Atlanta,  a  town  on  the  Chicago  and  Alton  Eail- 
road.  On  the  first  trial  it  did  not  appear,  from  the  evi- 
dence, that  the  train  which  ran  over  and  killed  the  deceased 
was  running  at  a  rate  of  speed  prohibited  by  law,  but  on  the 
last  trial  the  plaintiff  read  in  evidence  the  ordinances  of  the 
town  which  prohibited  trains  from  running  in  the  incorpo- 
rated limits  of  the  town  at  a  rate  of  speed  exceeding  four- 
miles  per  hour.  The  defendant  concedes,  when  the  accident 
occurred,  the  train  was  running  six  miles  per  hour,  and  the 
witnesses  of  the  plaintiff  fix  the  rate  of  speed  of  the  train  at 
from  twelve  to  eighteen  miles  per  hour.  Waiving  the  ques- 
tion whether  the  evidence  of  the  plaintiff  or  defendant,  upon 
this  point,  is  entitled  to  the  greater  credit,  in  any  event,  the 
question  is  not  controverted  that  the  train  was  running  through 
the  town  at  a  rate  of  speed  prohibited  by  law.  The  town  of 
Atlanta,  as  appears  from  the  evidence,  consisted  of  from  fif- 
teen hundred  to  two  thousand  inhabitants,  with  the  defend- 
ant's track  running  nearly  through  its  geographical  center. 
The  people  of  the  town  were  constantly  crossing  and  recross- 
ing  its  track.      Under  such  circumstances,  no  argument  is 
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needed  to  demonstrate  the  great  danger  to  which  property  and 
life  may  he  exposed,  where  a  train,  consisting  of  some  twenty 
cars,  as  was  the  train  in  question,  is  run  through  a  town  of  the 
size  of  Atlanta,  at  a  high  rate  of  speed.  In  Chicago  and 
Alton  Railroad  Co.  v.  Gregory,  58  111.  226,  it  was  expressly 
held  to  be  great  negligence  on  the  part  of  a  railroad  company, 
to  run  its  trains  through  a  town  at  a  rate  of  speed  prohibited 
by  law.  That  the  train  in  question  was  so  run  is  not  denied. 
If,  then,  the  rate  of  speed  of  the  train  caused  or  materially 
contributed  to  the  injury,  and  the  deceased,  taking  into  con- 
sideration his  age  and  all  the  surrounding  circumstances,  was 
in  the  exercise  of  due  care  and  caution,  there  can  be  no  doubt 
in  regard  to  plaintiff's  right  of  recovery. 

The  deceased  was  a  boy  between  six  and  seven  years  of  age. 
He,  on  the  Sunday  of  the  accident,  was  sent  by  his  parents, 
in  company  with  his  brother — a  boy  ten  or  eleven  years  old — 
to  Sunday  school.  In  order  to  reach  the  church  where  the 
school  was  held,  they  had  to  pass  west  on  Yine  street  and  cross 
the  track  of  the  railroad.  On  approaching  the  track  the  view 
of  a  train  coming  from  the  north  was  obstructed,  except  that 
it  might  be  seen  through  a  space  between  two  buildings,  until 
a  switch,  running  parallel  with  the  main  track,  was  reached, 
which  is  only  eight  feet  distant  from  the  main  track.  This 
was  the  situation  when  the  deceased  and  three  other  boys 
reached  the  crossing,  and  the  train  was  then  discovered  com- 
ing- from  the  north.  The  three  elder  bovs  succeeded  in  cross- 
ing  in  safety;  but,  in  attempting  to  cross,  the  deceased 
stumbled  and  fell  upon  the  track,  and  was  run  over  by  the 
train  and  killed. 

It  is  true,  when  a  person  approaches  a  railroad  crossing,  the 
law  requires  him  to  look  up  and  down  the  track,  in  either 
direction,  and  watch  for  the  approach  of  trains  before  attempt- 
ing to  cross ;  and  when  an  injury  has  been  received  on  account 
of  a  failure  to  observe  such  a  reasonable  and  safe  precaution, 
no  recovery  can  be  had.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Van  Patten,  64  111.  510.  This  we  under- 
stand to  be  the  general  rule;  but  it  can  not  be  applied  to  a 
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case  where  the  person  injured  is  an  infant  of  such  tender  age 
that  the  requisite  capacity  to  exercise  proper  care  and  discre- 
tion is  wanting.  While  the  deceased  was,  no  doubt,  possessed 
of  ordinar}7  intelligence,  and  was  as  capable  of  using  as  much 
caution  for  his  safety  as  other  boys  of  his  age,  yet  it  is  not  to 
be  expected  of  a  boy  between  six  and  seven  years  of  age,  that 
the  same  caution  and  care  will  be  used,  for  personal  safety,  as 
will  be  exercised  by  a  person  of  mature  age,  and  the  law  will 
not  impute  negligence  to  an  infant  of  such  tender  years. 
Kerry.  Forgue,  54111.  484;  Chicago  and  Alton  Railroad  Go. 
v.  Gregory,  58  111.  226. 

Nor  can  it  be  said  the  parents  of  the  deceased  were  guilty 
of  negligence  in  allowing  the  deceased  to  be  upon  the  street. 
He  was  placed  in  the  care  of  an  older  brother,  and  the  two 
were  sent  to  Sabbath  school.  Had  he  been  sent  alone,  there 
might  have  been  more  ground  for  charging  them  with  negli- 
gence; but  the  parents  used  as  much  precaution  as  could  have 
been  expected,  and  as  much  as  is  usually  observed  by  parents 
with  their  children.  We  are,  therefore,  of  opinion  the  jury 
were  warranted  in  finding  the  parents  were  free  from  negli- 
gence, and  that  the  deceased  could  not  be  required  to  use  as 
much  care  and  caution  as  one  older  in  years,  and  hence  negli- 
gence was  not  to  be  imputed  to  him. 

The  amount  of  the  judgment  in  this  case  is  large;  but  we; 
do  not  regard  it  as  so  excessive  as  to  justify  an  appellate  court  to 
interfere.  The  amount  is  not  so  large  as  to  justify  the  infer- 
ence that  the  jury  was  actuated  by  passion  or  prejudice.  It  is 
true,  in  an  action  of  this  character,  the  recovery  must  be  con- 
fined to  the  pecuniary  loss,  but  the  amount  of  damages  was  a 
question  of  fact  for  the  jury,  and  while  we  would  have  been 
better  satisfied  with  the  amount  had  it  been  less,  still  we  per- 
ceive no  ground  for  interfering  with  the  judgment.  It  must 
be  affirmed. 

Judgment  affirmed. 
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David  A.  Gilmore 

v. 

Joseph  A.  Davis. 

1.  Execution — plaintiff  can  not  extend  time  on,  to  the  injury  of  other 
creditors.  A  party,  having  an  execution  which  is  a  lien  on  property,  has 
no  legal  right  to  extend  the  time  for  its  collection,  to  the  injury  of  other 
creditors. 

2.  Same — effect  of  instructing  officer  not  to  proceed  with.  A  delivery  of 
an  execution  to  an  officer,  instructing  him,  at  the  same  time,  to  do  nothing 
under  it,  is  really  no  delivery,  and  confers  no  rights  upon  the  creditor. 

3.  If  the  plaintiff  in  an  execution  instructs  the  sheriff  to  make  no  levy 
until  he  gives  him  further  orders,  or  until  another  day,  it  follows,  if,  in  the 
meantime,  an  execution  comes  to  the  hands  of  an  officer  with  instructions 
to  proceed,  and  he  actually  does  proceed  and  make  a  levy,  taking  the  prop- 
erty into  his  possession,  the  second  execution  is,  and  should  be  deemed 
first  in  order,  and  the  same  is  the  rule  if  the  direction  is,  not  to  proceed  to 
a  levy  unless  urged  by  junior  executions. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  A.  N.  Kingsbury,  and  Mr.  E.  Lane,  for  the  appellant. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  replevin,  in  the  Montgomery  circuit  court,  by 
David  A.  Gilmore,  plaintiff,  and  against  Joseph  A.  Davis, 
defendant,  the  former  being  a  constable,  and  the  last  named 
the  sheriff  of  that  county,  to  recover  the  possession  of  certain 
goods  and  chattels  which  the  constable  claimed  by  virtue  of 
certain  executions  in  his  hands,  issued  on  justice's  judgment, 
against  one  Shinier,  and  by  a  levy  on  and  removal  of  the  goods. 
The  sheriff  claims  under  an  execution  of  older  date,  but  not 
actually  levied  until  the  constable  had  taken  them  in  execu- 
tion. 

The  facts  show  that  appellant  levied  the  executions  he  had, 
in  the  morning  of  November  26, 1ST5,  and  removed  the  goods 
from  the  store-room  to  an  upper  room,  and  locked  the  door. 
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He  had  the  store  locked  up  and  the  levy  completed  by  10 
o'clock  in  the  morning  of  November  26.  Returning  to  the 
store  after  dinner  the  same  day,  he  found  the  sheriff  and 
others  striking  at  the  back  door,  and,  to  prevent  them  from 
breaking  it  open,  he  let  them  in.  At  that  time,  there  were 
none  of  the  o^oods  belonging  to  the  defendant  in  the  execution 
in  the  store,  but  some  wall-paper,  and  some  articles  under 
mortgage.  The  constable  showed  the  deputy  sheriff  the  goods 
he  had  levied  on,  and  had  the  key  of  the  room  in  which  they 
were.  That  night,  the  deputy  sheriff  obtained  access  to  this 
room,  through  the  transom  over  the  door,  and  took  all  the 
goods  out  of  the  room  to  another  building.  The  next  morn- 
ing, this  writ  of  replevin  was  sued  out.  The.  return  and 
inventory  made  by  the  constable  show  the  goods. 

The  claim  of  the  sheriff,  appellee  herein,  is,  that  the  execu- 
tion he  held  had  been  issued  in  October,  a  month  prior  to  the 
date  of  the  other  executions  in  the  constable's  hands.  His 
deputy,  McDavid,  testified  he  was,  in  October  and  November, 
acting  as  deputy  sheriff,  and,  having  an  execution  in  October 
against  Shinier,  he  called  upon  him  in  that  month  to  make  a 
levy.  It  was  then  arranged  between  him  and  the  plaintiff's 
attorney  that  there  would  be  no  levy  until  morning.  The 
next  day,  one  Wool  went  into  the  store,  and  the  attorney  of 
the  plaintiff  told  the  deputy  to  hold  the  execution  until  further 
orders.  He  was  to  hold  the  execution  for  the  present,  and 
make  no  levy,  but  was  instructed  by  the  attorney,  if  the  exe- 
cution was  not  paid  before  it  expired,  he  was  to  make  a  levy; 
and,  between  11  and  12  o'clock  of  November  26,  he  was 
directed  to  make  a  levy,  which  the  officer  did  in  the  manner 
stated. 

It  was  also  in  evidence,  by  the  plaintiff  in  the  execution 
held  by  the  sheriff,  that,  at  the  time  the  first  levy  was  about 
to  be  made,  he  went  to  get  a  room  to  put  the  goods  in ;  that 
Shimer,  the  defendant  in  the  execution,  proposed  to  plaintiff 
that  he  (plaintiff)  should  have  some  one  to  stay  in  the  store 
and  take  the  proceeds  of  the  sale  of  the  woolen  goods,  and 
credit  the  amount  on  the  execution.    The  plaintiff,  in  response, 
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proposed,  if  defendant  would  let  Wool  go  into  the  store  and 
take  the  proceeds  of  the  sale  of  the  woolen  goods,  and  give  them 
to  him,  he  would  not  take  the  goods  out  of  the  store.  Shimer 
offered  to  turn  out  to  plaintiff  woolen  goods  to  the  amount  of 
his  claim.  This,  plaintiff  declined.  He  further  said  the  exe- 
cution was  to  be  held.  He  put  the  proceeds  of  the  sale  of  the 
woolen  goods  sold  by  Wool,  amounting  to  about  six  hundred 
dollars,  into  the  hands  of  the  plaintiff  in  the  execution. 

The  question  is,  did  this  conduct  on  the  part  of  the  plaintiff 
in  execution,  and  the  instructions  of  his  attorney  to  the  sheriff 
to  hold  on  and  not  make  a  levy,  have  the  effect  to  postpone 
the  execution  in  his  hands  and  give  priority  to  those  in  the 
hands  of  the  constable  and  actually  levied  on  the  property? 
We  think  they  did.  By  these  arrangements  and  instructions, 
the  execution  in  the  sheriff's  hands  become  dormant,  and  the 
plaintiff  therein  would  have  lost  his  lien,  even  if  a  levy  had 
been  made  under  it,  as  this  court  held  in  Boss  v.  Weber  et  al. 
26  111.  221.  It  was  there  said,  a  party,  having  an  execution 
which  is  a  lien  on  property,  has  no  legal  right  to  extend  the 
time  for  its  collection,  to  the  injury  of  other  creditors. 

We  believe  the  doctrine  to  be,  as  the  object  of  an  execution 
is  to  obtain  satisfaction  of  the  judgment  on  which  it  issues, 
on  its  delivery  to  the  proper  officer,  it  gives  to  the  creditor  a 
priority,  because  the  law  imposes  the  duty  upon  the  officer  to 
execute  it  without  delay.  Any  act  of  the  creditor,  therefore, 
diverting  the  execution  from  this  purpose,  renders  it  inopera- 
tive against  other  creditors,  and  clothes  them  with  priority. 
A  delivery  of  such  a  writ  to  a  sheriff,  instructing  him,  at  the 
same  time,  to  do  nothing  under  it,  is  really  no  delivery,  and 
confers  no  rights  upon  the  creditor.  If  »a  plaintiff  in  execu- 
tion instructs  the  sheriff  to  make  no  levy  until  he  gives  him 
further  orders,  or  until  another  day,  it  follows,  if,  in  the  mean- 
time, an  execution  comes  to  the  hands  of  an  officer,  with 
instructions  to  proceed,  and  he  actually  does  proceed  and  make 
a  levy,  taking  the  property  into  his  possession,  this  second 
execution  is,  and  should  be  deemed  first  in  order;  and  the 
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same  is  the  rule  if  the  direction  is,  not  to  proceed  to  a  levy 
unless  urged  by  junior  executions. 

In  Kern  gland  v.  McAuley,  Peake's  1ST.  P.  66,  where  the 
plaintiff's  attorney  had  written  the  sheriff's  officer  directing 
him  not  to  levy  a  writ  of  execution  until  a  future  day,  Lord 
Kenyon  said,  in  such  a  case,  the  sheriff  might  execute  another 
writ  coming  to  him  in  the  meantime,  for  the  sheriff  was  not 
to  keep  the  first  writ  hanging  over  the  heads  of  other  creditors, 
but  ou^ht  to  levv  under  the  last  execution  as  if  no  other  had 
ever  been  delivered  to  him. 

Hurst  v.  Hooper  et  al.  12  Meeson  and  Welsby,  670,  is  to 
the  same  effect,  and  quite  analogous  to  the  case  before  us;  and 
so  are  some  American  cases  cited  by  appellant.  Wise  v.  Darby, 
9  Mo.  131. 

In  Berry  v.  Smith,  3  Washington's  0.  C.  Eep.  60,  Mr. 
Justice  Washington  said,  if  an  execution  is  delivered  to  an 
officer,  with  orders  not  to  levy  it  at  all,  or  until  further  orders, 
the  purpose  of  the  delivery  is  not  answered,  and  all  the  legal 
consequences  of  the  measure  in  respect  to  creditors  and  pur* 
chasers,  who  would  otherwise  have  been  affected  by  it,  are 
defeated,  and  that  no  distinction  is  made  between  a  suspension 
for  one  day,  or  one  or  more  months.  The  order  of  suspension 
deprives  the  act  of  the  officer,  in  pursuance  of  it,  of  all  its 
force  and  effect  until  it  is  restored  by  a  countermand,  and  if, 
in  the  meantime,  a  second  execution  is  taken  out  and  levied, 
the  former  must  be  postponed. 

These  cases  are  in  harmony  with  Boss  v.  Weber,  in  this 
court,  supra. 

For  the  reasons  given,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Judgment  reversed. 
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David  G.  Fisher 

v. 
The  People  oe  the  State  of  Illinois. 

1.  Taxation — power  must  clearly  appear,  or  it  can  not  be  exercised.  Un- 
less the  power  to  tax  clearly  appears  from  the  law,  it  can  not  be  exercised ; 
but  courts  will  not  pervert  language  from  its  ordinary  and  plain  significa- 
tion, and  resort  to  a  forced  and  unnatural  interpretation  to  come  to  the 
meaning  of  the  law,  and  if,  from  an  examination  of  all  the  language  of  the 
law  applicable  to  the  subject,  it  is  clear  it  was  intended  the  power  of  taxa- 
tion should  be  exercised,  it  is  sufficient. 

2.  Same— power  in  trustees  of  high  schools.  The  law  providing  for  the 
establishment  of  high  schools  in  townships,  and  providing  that,  for  the  pur- 
pose of  building  a  school  house,  supporting  the  school,  and  other  necessary 
expenses,  the  town  shall  be  a  school  district,  and  the  trustees  shall  have  the 
power  and  discharge  the  duties  of  school  directors  in  all  respects,  etc.,  au- 
thorizes the  trustees  to  levy  taxes  for  the  support  of  such  high  school,  in  the 
same  manner  that  the  directors  may  to  support  the  district  schools. 

3.  Notice — of  application  for  judgment  for  taxes.  If  a  notice  of  appli- 
cation for  judgment  against  delinquent  lands  designates  the  years  for  which 
the  taxes  are  unpaid,  with  such  certainty  that  any  one  reading  the  notice 
would  have  no  difficulty  in  determining  for  what  year  or  years  taxes  on  any 
particular  tract  or  lot  were  delinquent,  the  purpose  of  the  statute  in  requir- 
ing notice  is  subserved. 

4.  Certificate  of  publication  of  notice  sufficient,  if  a  substantial  com- 
pliance with  the  statute.  A  certificate  of  the  publisher  of  a  newspaper,  sworn 
to,  showing  a  state  of  facts  which  meets  the  requirements  of  the  law  as  to  the 
publication  of  notice  of  an  application  for  judgment  for  taxes  against  de- 
linquent lands,  is  sufficient,  though  it  may  not  be  in  the  precise  words  of  the 
statute. 

5.  Judgment  for  taxes — return  of  collector,  prima  facie  sufficient  to 
render  judgment.  It  is  not  essential  to  the  jurisdiction  of  the  court  to  render 
judgment  for  taxes  against  delinquent  lands,  that  the  town  collector  should 
make  and  return  to  the  county  collector  an  affidavit,  showing  what  taxes  are 
delinquent;  the  delinquent  list  reported  by  the  county  collector  to  the 
county  clerk,  under  oath,  is  prima  facie  evidence  of  delinquency,  upon 
which,  unless  overcome  by  other  evidence,  the  court  may  render  judgment. 

Writ  of  Error  to  the  County  Court  of  Champaign  county; 
the  Hon.  J.  W.  Sim,  Judge,  presiding. 
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Mr.  J.  S.  Lothrop,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  county  court  of  Champaign 
county,  on  a  judgment  for  taxes.  The  objections  taken  to  the 
road  and  bridge  taxes  were  sustained.  All  other  taxes  were 
then  paid,  except  the  special  tax  for  high  school  purposes,  and 
the  questions  we  are  to  pass  upon  relate  to  that  tax  only. 

The  principal  question  is,  whether  the  tax  was  levied  by 
competent  authority.  It  was  levied  by  the  trustees  of  schools 
of  the  township,  and  it  is  insisted  they  have  no  authority  to 
levy  taxes.  It  is  conceded,  that,  under  the  law,  when  it  is 
determined  to  establish  a  high  school  in  a  township,  the  town- 
ship is  created  a  school  district  for  the  purpose  of  building  a 
school  house,  supporting  the  school,  and  for  other  necessary 
expenses;  but,  it  is  claimed  that  it  is  a  school  district  for  no 
other  purpose,  and  it  is  assumed  that  taxation  to  raise  revenue 
to  defray  the  expenses  thus  incurred,  is  another  purpose.  The 
assumption  is  fallacious.  Where  a  particular  power  is  given, 
there  is  also  implied  the  usual  and  appropriate  means  to  its 
successful  execution.  Since,  therefore,  there  is  no  fund  known 
to  the  law  out  of  which  such  a  school  house  can  be  built,  fche 
school  supported,  and  the  other  necessary  expenses  borne,  but 
such  as  shall  be  created  by  the  levy  and  collection  of  taxes  for 
that  purpose,  it  would  seem  inevitably  to  follow  that  the  legis- 
lature designed  that  the  township  should  be  taxed  as  a  district, 
to  accomplish  the  end  in  view. 

One  of  the  paragraphs  in  §  35  of  the  School  Law  (Pev.  Stat. 
1874,  p.  957,)  is  as  follows:  "Upon  petition  of  fifty  voters  of 
any  school  township,  filed  with  the  township  treasurer  at  least 
fifteen  days  preceding  a  regular  election  of  trustees,  it  shall  be 
the  duty  of  said  treasurer  to  notify  the  voters  of  the  township 
that  an  election  "For"  and  "Against"  a  high  school  will  be 
held  at  the  next  ensuing  election  of  trustees,  and  the  ballots 
to  such  effect  shall  be  received  and  canvassed  at  such  election; 
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and  if  a  majority  of  the  voters  at  such  election  shall  be  found 
to  be  in  favor  of  a  high  school,  it  shall  be  the  duty  of  the  trus- 
tees to  establish,  at  some  central  point  most  convenient  for  a 
majority  of  the  pupils  of  the  township,  a  high  school,  for  the 
education  of  the  more  advanced  pupils."  The  next  paragraph 
is:  ''For  the  purpose  of  building  a  school  house,  supporting 
the  school,  and  other  necessary  expenses,  the  town  shall  be 
regarded  as  a  school  district,  and  the  trustees  shall  have  the 
power  and  discharge  the  duties  of  directors  for  such  district 
in  all  respects."     *     *     *      . 

The  doctrine  is,  certainly,  as  contended  by  counsel  for  plain- 
tiff in  error,  that  unless  the  power  to  tax  clearly  appears  from 
the  act,  it  can  not  be  exercised;  but  we  are  not  to  pervert 
language  from  its  ordinary  and  plain  signification,  and  resort 
to  a  forced  and  unnatural  interpretation  to  come  to  the  mean- 
ing of  the  act.  We  are  to  presume  that  words  in  general  use 
were  understood  and  used  in  their  ordinary  sense,  where  noth- 
ing to  the  contrary  expressly  appears,  and  if,  from  an  exami- 
nation of  all  the  language  applicable  to  the  subject,  it  is  clear 
it  was  intended  the  power  of  taxation  should  be  exercised,  it  is 
sufficient. 

The  position  of  the  counsel,  that  the  expenses  of  establishing 
and  maintaining  the  school  is  to  be  supported  by  the  several 
school  districts  in  the  township,  in  the  proportion  that  pupils 
belonging  to  such  districts-  attend  the  school,  is  not  tenable, 
because — 

First — The  school  is  established,  not  by  the  voters  of  the 
districts,  but  by  the  voters  of  the  township,  and  the  districts, 
as  such,  have  no  participation  either  in  their  creation  or  con- 
trol. 

Second — They  are  to  be  located  without  reference  to  the 
convenience  of  the  districts,  but  solely  with  reference  to  the 
convenience  of  a  majority  of  the  pupils  of  the  township. 

Third — 'No  authority  is  conferred  upon  directors  of  districts 
to  levy  taxes  for  the  building  of  school  houses,  employing  of 
teachers,  or  incurring  of  other  necessary  expenses  for  such 
schools. 
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To  our  minds  it  seems  too  plain  to  admit  of  argument  that 
the  language  of  the  paragraph  quoted,  which  gives  to  the  trus- 
tees the  power  and  enjoins  upon  them  the  duties  of  directors 
"  for  such  district,  in  all  respects,"  means  that,  as  to  such 
school,  they  are  to  have  precisely  the  same  powers  aud  exercise 
the  same  duties  that  district  directors  have  and  exercise  with 
respect  to  district  schools,  to  the  extent  that  such  powers  and 
duties  are  practically  applicable  to  a  school  created  as  it  is  to 
be  and  for  the  purpose  it  is  designed  to  accomplish.  There 
are  certain  powers  and  duties  possessed  and  exercised  by  dis- 
trict directors  in  subordination  to  the  township  trustees,  which  • 
can  not  possibly  be  applicable;  and  there  may  be  others,  also, 
which,  from  the  difference  in  the  organization  of  the  schools, 
are  inapplicable.  But  the  power  to  levy  taxes  for  the  creation 
of  a  fund  with  which  to  pay  indebtedness  lawfully  contracted, 
is  as  essential  to  the  high  school  as  to  the  district  school,  and 
no  reason  is  apparent  why  such  a  power  might  not  be  exer- 
cised by  the  trustees,  as  respects  the  township,  upon  the  same 
principle  and  in  the  same  manner  that  it  is  exercised  by  direc- 
tors, as  respects  the  district. 

It  is  not  objected  that  the  law,  as  thus  construed,  is  within 
the  prohibition  of  any  provision  of  the  constitution,  and  the 
question  of  its  wisdom,  or  just-ice  even,  does  not  fall  within 
the  scope  of  judicial  inquiry.  ? 

A  number  of  objections  of  a  technical  character  are  likewise 
urged  against  the  judgment. 

It  is  insisted  the  notice  of  application  for  the  judgment  does 
not  show  for  what  years  the  taxes,  on  account  of  which  the 
lands  are  delinquent,  were  levied.  The  caption  or  heading  of 
the  notice  recites  that  the  list  is  that  of  "delinquent  lands, 
town  lots  and  real  estate  in  Champaign  county  and  State  of 
Illinois,  for  which  the  taxes  remain  due  and  unpaid  for  the 
years  1870,  1871,  1872,  1873,  1874  and  1875;"  and,  further, 
that  such  tracts  of  land  and  town  lots  as  include  the  taxes  of 
the  years  1870,  1871,  1872,  1873  and  1874,  are  designated 
thus,  '70,  '71,  '72,  '73,  '74,  "set  opposite  and  to  the  right  of 
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such  tracts  and  town  lots;  and  all  tracts  or  lots  not  so  marked 
are  listed  for  the  taxes  for  the  year  1875  only."     *     *     * 

We  see  no  objection  to  this  mode  of  indicating  the  years  for 
which  taxes  were  levied.  The  principle  is  sanctioned  by  Chin- 
iquy  v.  The  People,  78  111.  570,  and  the  statute  does  not  require 
the  repetition  of  the  explanation  at  the  head  of  each  column, 
nor  after  the  description  of  each  tract  of  land.  We  can  not 
think  that  any  one  reading  the  notice  would  have  any  difficulty 
in  determining  for  what  year  or  years  taxes  on  any  particular 
tract  or  lot  were  delinquent;  and  we  are,  therefore,  of  opinion, 
that  the  purpose  of  the  statute  in  requiring  notice  to  be  pub- 
lished was  subserved. 

It  is  also  insisted,  that  the  certificate  of  the  publication  of 
the  notice  is  insufficient.  The  statute  ^provides,  (Rev.  Stat. 
1874,  p.  888,  §  186,)  that  the  "  printer,  publisher,  or  financial 
officer  or  agent  of  the  newspaper  publishing  the  list,  shall 
attach  his  certificate,  under  oath,  of  the  due  publication  of  the 
delinquent  list  for  the  time  required  by  law,"  etc.  The  notice 
here  was,  that  application  would  be  made  for  judgment  at  the 
May  term,  1876,  of  the  court.  A  printed  certificate  annexed 
is  to  the  effect  that  the  foregoing  lists  of  lands,  (which  the 
caption  shows  were  delinquent  for  taxes  for  the  years  therein 
explained,)  "  were  published  in  the  said  newspaper  on  Wed- 
nesday, April  12,  A.  D.  1876,  and  that  said  lists  have  been 
examined  and  found  correct,  and  that  the  same  were  published 
in  all  the  papers  for  that  number  and  date,  and  duly  distribu- 
ted, according  to  law."  Appended  to  this  is  the  affidavit  of 
the  publisher  of  the  newspaper,  in  which  he  swears  that  the 
matters  and  things  stated  in  the  certificate  are  true. 

Although  not  in  the  precise  words  of  the  statute,  we  think 
this  a  substantial  compliance.  One  publication,  three  weeks 
before  the  term  at  which  application  was  to  be  made  for  judg- 
ment, is  all  that  was  required.  The  facts  stated  in  the  certifi- 
cate, and  sworn  to,  show  that  the  publication  was  "  due 
publication  for  the  time  required  by  law." 

Another,  and  the  only  remaining  objection  urged  that  we 
deem  worthy  of  notice,  is,  that  the  town  collector  of  the  town 
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in  which  appellant's  property  is  situated,  did  not  make  and 
return  to  the  countv  collector  an  affidavit  showing  what  lands 
were  delinquent.  Under  the  law  in  force  when  this  judgment 
was  rendered,  and  now,  such  an  affidavit  does  not  affect  the 
jurisdiction  of  the  court  to  render  judgment  for  delinquent 
taxes.  JSTon-payment  of  the  taxes  by  the  tenth  of  March,  on  the 
day  on  which  the  town  or  district  collector  makes  return  of 
his  books,  constitutes  the  fact  of  delinquency  (Rev.  Stat.  1874, 
p.  886,  §  ITT;)  and  the  delinquent  list  reported  by  the  county 
collector  to  the  county  clerk,  under  oath,  on  the  first  day  of 
the  term,  is  prima  facie  evidence  of  delinquency,  upon  which 
the  court  may,  unless  it  shall  be  overcome  by  other  evidence, 
render  judgment.  (Rev.  Stat.  1874,  p.  889,  §§  190, 191.)  And 
in  the  last  cited  section  it  is  expressly  provided,  that  "  no  as- 
sessment of  property  or  charge  for  any  of  said  taxes  shall  be 
considered  illegal  on  account  of  any  irregularity  in  the  tax 
lists  or  assessment  rolls  or  on  account  of  the  tax  lists  or 
assessment  rolls  not  having  been  made,  completed  or  re- 
turned within  the  time  required  by  law;  *  *  *  and  no 
error  or  informality  in  the  proceedings  of  any  of  the  officers 
connected  with  the  assessment,  levying  or  collecting  of  the 
taxes,  not  affecting  the  substantial  justice  of  the  tax  itself,  shall 
vitiate  or  in  any  manner  affect  the  tax  or  the  assessment 
thereof."     *     *     * 

This  section  we  have  construed  as  working  a  radical  change 
in  the  policy  of  the  law  in  respect  to  judgments  for  delinquent 
taxes,  and  rendering  inapplicable  all  former  decisions  holding 
to  great  strictness  and  literalness  in  following  the  language 
of  the  statute  in  such  cases.  Buck  v.  The  People,  78  111.  560; 
Chiniquy  v.  The  People,  id.  570 ;  Purrington  v.  The  People, 
79  id.  11;  Pike  v.  The  People,  ante,  80;  Ealsey  v.  The 
People,  id.  89;  Beers  v.  The  People,  83  id.  488;  Karnes  v. 
The  People,  73  id.  274. 

We  are  of  opinion  there  is  no  substantial  error  in  the  record, 
and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Henry  Mansfield 

v. 
Sarah  Alwood. 

1.  Trustee — not  chargeable  with  sale  money  of  land,  when  contract  of 
sale  is  rescinded.  Where  one  who  holds  lands  in  trust  sells  the  same  and 
receives  a  portion  of  the  purchase  money,  and  the  purchaser  afterwards 
abandons  the  purchase,  and  the  contract  is  rescinded,  such  trustee  should 
not  be  required,  in  addition  to  conveying  the  land  to  his  cestui  que  trust, 
also  to  account  to  him  for  the  purchase  money  he  has  received  on  such 
abandoned  contract. 

2.  Same — chargeable  with  rents  and  profits.  A  mortgagee  in  possession, 
or  a  trustee  in  charge  of  productive  real  estate,  should  be  charged  with  all 
the  rents  and  profits  that  he  receives,  or  that  by  reasonable  efforts  he  could 
have  received. 

3.  Practice  in  the  Supreme  Court — examination  of  master's  report — 
to  what  extent.  Where  exceptions  taken  to  items  in  an  account  stated  by 
the  master,  are  overruled,  and  the  evidence  taken  before  the  master,  as  to 
such  items  only,  is  brought  before  the  Supreme  Court,  the  court  can  pass 
upon  the  correctness  of  such  items  only ;  but  where  all  the  evidence  before 
the  master  is  brought  up,  the  court  will  examine  it  all,  and  if  the  account, 
as  stated  by  the  master,  is,  in  the  aggregate,  correct,  it  will  be  approved, 
although  some  of  the  items  complained  of  were  improperly  allowed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  S.  S.  Prettyman,  for  the  appellant. 

Mr.  H.  E.  Dtjmmer,  Mr.  J.  S.  Ewing,  Mr.  E.  A.  "Wallace, 
and  Mr.  John  W.  Pitman,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  case  was  previously  before  this  court,  and  is  reported 
in  59  111.  496.  The  cause  was  then  remanded,  with  directions 
to  the  court  below,  to  decree  appellant  to  convey  two-thirds  of 
the  premises  to  appellee,  and  on  his  failing  or  refusing,  that 
the  master  be  required.,  on  appellant's  behalf,  to  so  convey; 
and  that  the  court  below  refer  the  case  to  the  master,  to  hear 
evidence  and  to  state  an  account  for  the  whole  amount  he  paid 
32— 84th  III. 
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Ruekman  to  redeem,  and  all  moneys  expended  by  him  in  pay- 
ment of  taxes  legally  levied,  or  for  necessary  repairs  upon  the 
premises,  with  legal  interest,  and  deducting  therefrom  all  that 
he  may  have  received  as  the  rents,  issues  and  profits  of  the 
land;  then,  from  the  balance,  if  any  there  should  be,  thus 
chargeable  upon  the  whole  lands,  an  amount  should  be  ascer- 
tained, bearing  the  same  proportion  to  the  whole  sum  as  the 
share  of  Esther  A.  Phillips  therein,  as  such  heir  at  law,  shall 
bear  to  the  whole  lands  conveyed.  The  decree  then  specifies 
the  time  for  paying  the  sum  found  due,  and  for  a  conveyance 
to  complainant. 

Under  this  decree  the  court  below  referred  the  matter  to  the 
master,  who  heard  evidence,  stated  an  account,  and  reported 
the-  same  to  the  court  with  the  evidence.  On  the  coming  in 
of  the  report,  and  not  before,  each  party  filed  exceptions  to 
the  report,  and  afterwards,  by  consent  of  parties,  the  report 
and  exceptions  were  referred  to  the  master  to  hear  and  settle 
the  same.  On  argument  before  him  he  amended  his  report 
so  as  to  allow  complainant  $5158.31.  The  master,  thereupon, 
filed  his  amended  report  in  the  court,  and  thereupon  Mansfield 
again  excepted.  The  court  below  overruled  the  exceptions,  and 
rendered  a  decree  that  he  convey  to  Sarah  Alwood  an  undivi- 
ded two-thirds  of  the  land  in  controversy,  and  in  default,  the 
master  convey  on  his  behalf;  and  that  he  pay  to  her  $5158.31 
within  one  hundred  and  twenty  days,  and,  on  default,  that  ex- 
ecution issue,  and  the  decree  be  a  lien  on  Mansfield's  third,  to 
secure  the  same.  He  brings  the  case  to  this  court  on  appeal, 
and  asks  a  reversal. 

In  so  far  as  the  decree  requires  two-thirds  of  the  land  in 
controversy  to  be  conveyed  by  appellant  to  appellee,  it  is 
strictly  in  conformity  to  the  decree  of  this  court  when  the 
case  was  remanded  for  further  proceedings.  There  has  been 
no  grounds  shown  why  such  a  decree  should  not  be  sustained, 
and  it,  to  that  extent,  must  be  affirmed. 

We  then  come  to  the  questions  raised  on  the  master's  report 
of  the  statement  of  the  account.  He  allowed  to  complainant 
$13,311.18,  as  the  two-thirds  of  the  rents  and  profits  derived 
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from  the  land;  and  to  appellant  $8152.87,  as  two-thirds  of  the 
money  advanced  to  redeem  from  Ruckman's  decree,  and  for 
payment  of  taxes  and  for  necessary  improvements  and  repairs. 
This  is  in  accordance  with  the  directions  in  the  opinion  of  this 
court,  when  the  cause  was  remanded. 

Exceptions  are  urged  to  many  items  of  allowance,  but  as 
we  think  the  evidence  would  have  authorized  a  much  larger 
allowance  against  Mansfield  than  was  given  by  the  master, 
we  shall  only  consider  a  few  of  the  exceptions,  to  determine 
whether  the  decree  shall  be  reversed. 

First,  the  evidence  shows  that  appellant  sold  several  eighty- 
acre  tracts  of  this  large  body,  and  received  a  portion  of  the 
purchase  money,  but  the  purchasers,  after  making  some  im- 
provements and  occupying  the  land  for  a  time,  abandoned 
their  purchases,  and  appellant  is  charged  with  the  money  so 
received,  with  interest.  The  sum  thus  charged  is  $5881.45. 
We  are  at  a  loss  to  perceive  on  what  principle,  iji  equity,  he 
can  be  charged  with  these  receipts.  Appellee  has  the  land, 
and  on  what  principle  should  she  also  have  the  money?  How, 
or  by  what  process,  does  she  acquire  the  slightest  claim  to  it? 
Appellant  made  the  sale,  but.  if,  being  unable  to  convey  title, 
the  agreements  were  rescinded,  the  simplest  principles  of  jus- 
tice required  him  to  restore  it  to  the  purchasers,  or,  in  some 
manner,  compensate  them  for  the  money  thus  paid  to  him. 
Appellee  was  no  party  to  the  transaction,  nor  does  it  appear 
that  she  ever  ratified  these  sales. 

But,  it  is  said  that  she  has  the  right  to  ratify  and  bind  her- 
self to  them.  It  may  be  she  could  have  done  so  by  offering,  in 
her  bill,  to  convey  the  land  on  receiving  the  purchase  money, 
or  by  tendering  a  deed  to  appellant  before  the  account  was 
taken,  provided  he  had  consented  thereto.  But  we  infer,  from 
the  evidence,  he  had  rescinded  all  these  contracts  because  of 
the  doubt  whether  he  could  convey  title,  and  he  thereby  disen- 
cumbered the  title,  it  may  be,  to  the  benefit  of  herself.  She, 
at  any  rate,  after  appellant  had  rescinded  these  contracts  and 
they  ceased  to  exist,  could  not  compel  him  to  purchase,  espe- 
cially simply  by  claiming  the  purchase  money  after  the  same 
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decree  under  which  the  account  was  taken  decreed  the  land  to 
her.  It  would  be  highly  inequitable  and  unjust  to  decree  it  to 
her.  She  had  paid  or  given  nothing  for  it,  and  has  shown 
nothing  that  raises  either  a  legal  or  equitable  claim  to  it,  and 
it  was  wrong  to  charge  appellant  with  it  in  stating  the  ac- 
count. But,  if  these  purchases  have  not  been  rescinded,  he 
may,  for  aught  that  appears,  if,  on  partition,  the  lands  thus 
sold  should  fall  to  him,  be  compelled  to  convey.  Or  he  may 
be  compelled  to  refund  the  money  to  the  purchasers.  If  sued, 
he  is  not  bound  to  plead  the  Statute  of  Frauds,  or  Limitations, 
and  if  he  should  not  he  would  be  liable  to  refund,  if  he  could 
not  convev  according  to  his  agreement. 

It  is  a  rule,  that  a  mortgagee  in  possession,  or  a  trustee  of  this 
character,  must  be  charged  with  all  the  rents  and  profits  that 
he  has  received,  or  could  have  received,  by  reasonable  efforts. 
Roberts  v.  Fleming,  53  111.  153.  Here,  as  we  understand  the 
evidence,  there  were  887  acres  in  cultivation  for  several  years 
before  the  account  was  taken,  except  a  portion,  owing  to  its  wet 
condition — say  40  acres, — and  suppose  appellee  occupied  71 
acres  that  appellant  did  not  occupy,  that  would  leave  776  acres 
that  appellant,  or  those  under  him,  occupied.  Now  it  appears, 
from  the  evidence,  there  were  250  acres  in  1863,  350  in  1864, 
and  240  in  1867,  in  cultivation.  If,  then,  we  take  a  third  of 
111  acres,  claimed  to  be  in  the  possession  of  the  Alwoods,  as; 
not  susceptible  of  cultivation,  from  each  of  these  amounts,  we 
have,  in  1863,  213  acres  which  has  or  should  have  been  rented 
for  eleven  years;  also  313  acres  more,  for  say  nine  years,  and 
213  acres  more  for  seven  years.  Then,  if  it  was  rented  at  fif- 
teen bushels  of  corn  per  acre,  as  the  evidence  shows  was  custo- 
mary, there  should  have  been  received  ninety-eight  thousand 
seven  hundred  and  fifteen  bushels,  which,  at  thirty-three  cents 
a  bushel,  which  the  evidence,  we  think,  clearly  shows  was  less 
than  the  average,  it  would  give,  say  $32,575,  as  the  receipts. 
But  suppose  one-third  is  deducted  and  we  place  it  at  ten 
bushels  of  corn  per  acre,  we  then  have  sixty-five  thousand 
bushels,  which,  at  thirty-three  cents  per  bushel,  gives  $21,717; 
which  would  give  to  appellee  about  $9488,  exclusive  of  the 
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purchase  money,  which  would  admit  of  a  further  deduction  of 
a  considerable  amount.  Or  if  the  land  had  been  rented  at 
three  dollars  an  acre,  as  the  amount  of  grain  per  acre  shows 
that  it  should,  at  average  prices,  have  been  five  dollars,  or 
more,  the  same  quantities,  for  the  same  length  of  time,  would 
have  yielded  $19,958,  which  would  give  appellee  $7729,  ex- 
clusive of  the  purchase  money,  instead  of  the  sum  allowed 
her.  From  all  of  the  evidence  in  the  case,  it  does  seem  to  us 
that  but  slight  effort,  at  most  not  more  than  ordinary  diligence 
on  the  part  of  appellant,  would  have  produced  these  results; 
and  if  he  did  not,  he  must  have  been  guilty  of  culpable  negli- 
gence, such  as  should  charge  him,  at  least,  to  the  extent  of  the 
amount  allowed  by  the  master  and  approved  by  the  court. 

Appellant  has  brought  all  of  the  evidence  heard  before  the 
master,  into  the  record,  and  brings"  it  before  us.  We  have 
seen  proper  to  examine  it  to  determine  whether  the  lesult  of 
the  account  stated,  by  the  master,  is  inequitable  or  unjust. 
We,  after  a  careful  examination,  are  of  opinion,  that  it  would 
have  warranted  a  larger  sum. 

Appellant,  we  are  fully  satisfied,  has  no  grounds  to  com- 
plain. Had  he  only  brought  into  the  record  the  evidence 
heard  as  to  each  item  to  which  he  filed  exceptions,  we  should 
then  have  been  limited  to  the  exceptions,  and  would,  perhaps, 
have  been  compelled  to  reverse,  to  have  a  further  account 
taken;  but  all  of  the  evidence  being  before  us,  we  have  looked 
into  the  merits  of  the  decree,  and  although  the  money  received 
on  the  sale  of  the  land  was  improperly  charged  to  appellant, 
still,  if  it  was  excluded,  the  evidence  requires  the  amount 
allowed  over  and  above  that,  and  any  error  in  computing  inte- 
rest, and  all  other  items  to  which  exceptions  were  taken. 

Seeing,  on  the  whole  record,  no  error,  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affirmed. 
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Edward  R.  Allen 

v. 

The  People  ex  rel.  A.  J.  Hopkins. 

1.  Board  of  supervisors  —  representation  of  cities  —  construction  of 
Township  Organization  Law  of  1874.  The  language  of  the  first  proviso  of 
section  one  of  article  seven,  of  chapter  139,  Rev.  Stat,  of  1874,  in  regard  to 
any  city  not  included  within  the  limits  of  any  town,  has  reference  to  such 
cities  as  are  not  included  in  any  organized  town,  and  as  are  named  in  sec- 
tion twenty  of  article  one  of  same  act,  and  constitutes  separate  towns  by  the 
name  of  such  cities,  respectively. 

2.  Section  one  of  the  act  of  1874,  entitled  "  An  act  to  revise  the  law  in 
relation  to  township  organization,"  was  not  intended  throughout  to  apply 
only  to  towns  and  such  cities  as  were  not  included  within  the  limits  of  any 
town,  leaving  all  other  cities  as  before;  and  although  cities  which  are  in- 
cluded within  the  limits  of  a  town  are  not  expressly  provided  for  by  name, 
yet,  being  included  within  the  limits  of  the  town,  and  a  component  part 
thereof,  they  are  provided  for  under  the  name  of* towns, — the  inhabitants  of 
such  cities,  for  the  purpose  of  representation,  being  regarded  as  inhabitants 
of  the  towns  in  which  the  cities  are,  respectively,  included. 

3.  Where,  under  any  special  act,  the  representation  of  any  town  in  the 
board  of  supervisors  was  less  than  the  representation  provided  by  the  law 
of  1874,  the  special  act  is,  by  that  law,  expressly  superseded  and  made  to 
cease  to  operate,  and  it  matters  not  that  the  exclusive  representation  of  a 
city  which  is  a  part  of  a  town  is  less  by  the  act  of  1874  than  under  the  spe- 
cial act,  or  be  taken  away  entirely,  so  that  that  of  the  town  in  which  the  city 
is  situated  be  increased.  ; 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

Mr.  M.  O.  South  worth,  and  Mr.  P.  G-.  Montony,  for  the 

appellant. 

Mr.  John  Ranstead,  and  Mr.  A.  J.  Hopkins,  for  the  appel- 
lee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  information,  in  the  nature  of  a  quo  warranto, 
to  test  the  right  of  appellant  to  hold  the  office  of  supervisor  of 
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the  city  of  Aurora.  Judgment  of  ouster  was  rendered,  and 
the  defendant  appealed  to  this  court. 

By  section  seven  of  an  act  amendatory  of  the  act  incorpora- 
ting the  city  of  Aurora,  which  went  into  force  February  10, 
1865,  it  was  enacted,  that  at  all  future  elections  for  the  city  of 
Aurora,  one  supervisor  should  be  elected  by  the  legal  voters  of 
the  city,  in  addition  to  the  township  supervisor  and  assistant 
supervisor,  who  should  be  a  member  of  the  board  of  supervi- 
sors of  Kane  county,  and  have  all  the  power  of  a  township 
supervisor.  Private  Laws,  1865,  vol.  1,  p.  245-6.  Appellant, 
at  the  city  election  for  city  officers  for  the  city,  in  1875,  was 
elected  by  the  voters  of  the  city  to  such  office  of  city  supervi- 
sor in  and  for  the  city  of  Aurora,  under  the  provisions  of  the 
act  of  1865. 

The  only  question  presented  is,  whether  this  section  seven 
of  this  act  of  1865  is  now  in  force — whether  or  no  it  has  been 
impliedly  repealed  by  section  one,  article  seven,  ch.  139,  Rev. 
Stat.  1874,  p.  1075,  in  force  March  4,  1874.  That  section  reads 
as  follows: 

"  Section  1.  At  the  annual  town  meeting  in  each  town  there 
shall  be  elected,  by  ballot,  one  supervisor  (who  shall  be,  ex- 
officio,  overseer  of  the  poor),  one  town  clerk,  one  assessor  and 
one  collector,  who  shall  severally  hold  their  offices  for  one  year, 
and  until  their  successors  are  elected  and  qualified,  and  such 
justices  of  the  peace,  constables  and  highway  commissioners 
as  are  provided  by  law:  Provided,  that  in  any  town,  or  any 
city  not  included  within  the  limits  of  any  town,  (except  in  Cook 
county,)  having  4000  inhabitants,  there  shall  be  elected  one 
additional  snpervisor,  to  be  styled  assistant  supervisor;  in 
towns  having  6500  inhabitants,  there  shall  be  elected  two 
assistant  supervisors;  and  so  for  every  additional  2500  inhabi- 
tants there  shall  be  elected  one  additional  supervisor — the 
population  of  towns  to  be  ascertained  by  the  last  federal  or 
State  census  preceding  the  election:  Provided,  that  nothing 
in  this  act  shall  be  so  construed  as  to  diminish  the  representa- 
tion that  any  city  or  town  may  be  entitled  to  by  law.  But  in 
case  such  city  or  town  is  now  entitled  to  a  greater  representa- 
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tion  than  is  given  by  this  section,  it  shall  not  be  entitled  to 
additional  representation  under  this  section,  and  the  members 
of  the  board  of  supervisors  from  such  city  or  town  now  provi- 
ded for  by  law  shall  continue  to  be  elected  as  now  required  by 
law:  And,  provided,  further,  that  whenever  the  representa- 
tion of  any  city  or  town  is  or  shall  become  less  than  is  given 
by  this  section,  no  increased  representation  under  any  special 
acts  shall  be  had  by  such  city  or  town,  but  its  representation 
shall  be  as  provided  for  in  this  section." 

It  is  agreed  by  the  parties: 

"That  the'city  of  Aurora  is  included  within  the  limits  of 
the  town  of  Aurora,  but  is  not  eo-extensive  with  it;  that,  be- 
fore the  act  of  March  4,  1874,  said  town  of  Aurora  had  two 
representatives  in  the  board  of  supervisors  of  Kane  county,  to- 
wit:  one  supervisor  and  one  assistant  supervisor,  and  the  city 
of  Aurora  had  one  city  supervisor,  under  the  act  of  1865;  that 
since  said  act  of  March  4, 1874,  the  town  of  Aurora,  as  a  town, 
has  been  entitled  to  and  represented  by  one  supervisor  and 
four  assistant  supervisors  on  said  board  of  supervisors  of  Kane 
county;  that  the  voters  within  the  limits  of  said  city,  as  well 
as  those  outside  said  city  limits,  within  the  town  of  Aurora, 
voted  for  said  town  supervisors." 

As  against  the  repeal  of  the  former  special  act  of  1865,  giv- 
ing the  election  of  a  supervisor  to  the  city  of  Aurora  by  the 
subsequent  general  act  of  1874,  by  implication  there  is  invoked 
the  familiar  rule  of  construction,  that  a  subsequent  statute 
which  is  general  does  not  abrogate  a  former  statute  which  is 
particular.  Dwarris  on  Stat.  674;  The  Town  of  Ottawa  v. 
The  County  of  La  Salle,  12  111.  339;  and  it  is  said,  there  is 
no  necessary  repugnancy  between  these  two  acts.  On  the 
other  hand,  in  favor  of  such  repeal,  reliance  is  had  on  the 
equally  well  settled  principle  that  a  subsequent  statute  revising 
the  whole  subject  of  a  former  one,  and  evidently  intended  as  a 
substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  operates  as  a  repeal  of  the  former.  Bartlett  v.  King, 
12  Mass.  537;  Illinois  and  Michigan  Canal  v.  City  of  Chi- 
cago, 14  111.  334;  and  it  makes  no  difference,  in  the  controlling 
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operation  of  the  latter,  that  it  is  a  general  and  the  other  a  spe- 
cial statute.  Gage  v.  Currier,  4  Pick.  399;  DingmanY.  The 
People,  51  111.  277. 

It  is  answered  to  this,  that  section  one  of  the  act  of  1874 
does  not  embrace  the  same  subject  that  section  seven  of  the 
act  of  1865  does;  that  section  one  provides  officers  for  towns 
and  cities  not  included  within  the  limits  of  any  town,  except 
in  Cook  county;  that  it  does  not  provide  officers  for  cities  in- 
cluded within  the  limits  of  some  one  town;  that  the  city  of 
Aurora  is  included  within  the  limits  of  the  town  of  Aurora, 
and  hence  said  section  one  does  not  embrace  the  subject  of 
supervisor  or  supervisors  for  the  city  of  Aurora,  and  so  the 
question  of  repeal  by  implication  can  not  arise. 

These  general  rules  of  interpretation  have  little  application 
here,  as  the  section  itself  recognizes  the  continuance  in  exist- 
ence of  the  special  acts  giving  representation  in  the  board  of 
supervisors,  providing  in  what  cases  they  shall  continue  or 
cease  to  operate. 

There  is  apparently  somewhat  of  ambiguity  in  the  use  of 
the  word  city  in  this  section  one,  and,  in  order  to  its  proper 
understanding,  it  may  be  read  in  connection  with  section 
twenty,  of  article  one  of  this  act  of  1874,  which  provides  that 
"  when,  in  any  county  under  township  organization,  there  is 
any  territory  co-extensive  with  the  limits  of  a  city  situated 
therein,  and  which  is  not  included  within  any  organized  town, 
such  territory  shall  constitute  a  town  by  the  name  of  such  city, 
and  all  the  provisions  of  this  act  shall  apply  to  the  town  so 
constituted,  the  same  as  if  it  had  been  organized  in  the  man- 
ner provided  in  this  act  in  the  case  of  the  organization  of  new 
towns."  We  are  of  opinion  that  it  is  in  reference  to  such  a 
city,  as  mentioned  in  section  twenty  of  the  act,  that  the  lan- 
guage in  the  first  proviso  of  section  one  refers,  when  it  speaks 
of  a  city  not  included  within  the  limits  of  any  town. 

But  we  do  not  assent  to  the  view  urged,  that  the  sole  scope 
and  purpose  of  the  entire  section  one  was  to  legislate  only  for 
towns  and  such  cities  as  were  not  included  within  the  limits 
of  any  town,  leaving  all  other  cities  as  before. 
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The  act  of  1874  is  entitled  "  An  act  to  revise  the  law  in  re- 
lation to  township  organization."  Theretofore,  representation 
in  the  board  of  supervisors  had  been  arbitrary  and  without 
reference  to  population,  each  town  being  entitled  to  one  super- 
visor, except,  by  the  amendatory  act  of  1872,  any  town  having 
800  or  more  legal  voters  was  allowed  one  additional  supervisor. 
The  city  of  Aurora,  by  the  act  of  1865,  was,  arbitrarily  and 
without  reference  to  the  number  of  inhabitants  of  the  cit}r, 
given  one  supervisor. 

The  act  of  1874,  to  quite  an  extent,  established  representation 
on  the  basis  of  population.  It  gives  to  towns,  and  cities  not 
included  within  the  limits  of  any  town,  of  4000  inhabitants, 
one  additional  supervisor,  and  for  every  additional  2500  inhab- 
itants it  gives  to  towns  a  further  additional  supervisor,  subject 
to  the  provisos  named — Cook  county  being  excepted.  Cities 
which  are  included  within  the  limits  of  any  town,  are  not  dis- 
tinctly provided  for  by  name,  but  being  included  within  the 
limits  of  a  town,  and  so  a  component  part  thereof,  they  are  pro- 
vided for  under  the  description  of  towns, — the  inhabitants  of 
such  cities,  for  the  purpose  of  representation,  being  regarded 
as  the  inhabitants  of  the  towns  in  which  the  cities  are,  respec- 
tively, included. 

Prior  to  the  act  of  1874,  the  town  of  Aurora,  in  which  is 
situated  the  city  of  Aurora,  had  three  supervisors — two  elected 
by  the  town  and  one  elected  by  the  city  of  Aurora,  exclusively. 
Since  the  passage  of  this  act,  the  town  of  Aurora  has  been  rep- 
resented in  the  board  of  supervisors  of  the  county  by  five  super- 
visors, and  to  entitle  it  to  this  representation  the  inhabitants 
of  the  city  of  Aurora  have  been  enumerated  with  the  inhabi- 
tants of  the  town  of  Aurora,  and  voters  within  the  limits  of 
the  city,  as  well  as  those  outside  the  city  limits,  within  the 
town  of  Aurora,  have  voted  for  the  town  supervisors.  There 
has  been  given  by  this  act,  on  the  basis  of  population,  an  in- 
crease of  two  in  the  supervisors  from  the  town  of  Aurora,  and 
this  increase  is  given  virtually  to  the  city  of  Aurora,  as  we 
think  we  may  assume  its  population  to  preponderate  so  largely 
over  that  of  the  rest  of  the  town  outside  of  the  city,  as  to  en- 
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able  it  to  essentially  control  the  election  of  the  supervisors  of 
the  town — and  such,  we  may  be  entitled  to  say,  from  our  gen- 
eral knowledge,  would  be  the  result  in  every  town  having  a 
city  within  its  limits.  And  yet  it  is  claimed,,  that,  under  the 
law  of  1865,  the  city  of  Aurora,  by  itself,  exclusively,  is  enti- 
tled to  elect  an  additional  city  supervisor.  It  is  contrary  to 
the  principle  and  the  evident  intention  of  the  act. 

It  is  the  manifest  purpose  of  the  act  of  1874,  where  it  might 
be  done  without  lessening  any  existing  representation,  to  have 
the  representation  in  the  board  of  supervisors,  above  a  certain 
limit,  uniform,  according  to  population  in  the  various  towns  of 
a  county. 

The  facts  here,  in  our  opinion,  make  the  case  contemplated 
by  the  last  proviso  of  this  section  one  of  the  act  of  1874,  in 
which  case,  any  special  act  giving  representation  is  expressly 
superseded  and  made  to  cease  to  operate. 

The  representation  of  the  town  of  Aurora  was,  before,  less 
than  is  given  by  that  section — being  by  itself  two,  and  with 
the  city  of  Aurora,  situated  within  it,  three  supervisors — 
whereas,  by  that  section,  it  was  five  supervisors.  In  such  case, 
of  an  existing  less  representation,  this  proviso  declares,  in  ex- 
press terms,  that  there  shall  be  no  increased  representation 
under  any  special  acts,  but  that  the  representation  shall  be  as 
provided  for  in  that  section.  It  matters  not,  in  our  view,  that 
tne  exclusive  representation  of  the  city  of  Aurora  would  be 
less  under  this  section,  or  be  taken  away,  so  that  that  of  the 
town  in  which  it  is  situated  be  increased.  This  would  virtu- 
allv.  and  within  the  true  intendment  of  the  act,  if  not  in  terms, 
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as  we  think,  give  the  city  increased  representation.  It  would 
have  given  to  it,  by  the  section,  an  increase  of  representation 
by  the  increased  representation  of  the  town,  and  it  would  have 
representation  according  to  population,  which  is  a  fair  provi- 
sion, and  the  general  principle  of  the  act. 

The  judgment  of  ouster  given  by  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Dickey:  Before  the  passage  of  the  statute  in 
question,  there  existed  three  classes  of  supervisors,  who  con- 
stituted the  board  of  supervisors  of  the  county:  1st,  the 
supervisors  chosen  by  the  electors  of  a  town,  whether  any  of 
them  were  denizens  of  a  city  included  within  the  bounds  of 
the  town  or  not;  2d,  the  supervisors  chosen  alone  by  the 
electors  of  cities,  which,  by  statute,  had  been  detached  for  this 
purpose  from  the  rest  of  the  town  in  which  it  was,  so  'that  the 
electors  of  such  city  had  no  vote  in  the  choice  of  the  town 
supervisors;  and,  3d,  the  extra  supervisors  given  to  certain 
cities,  where  the  city  was  not  so  detached  from  the  town,  but 
where  the  voters  still  remained  voters  of  the  town. 

It  seems  to  me,  that  the  sole  purpose  of  this  statute  was  to 
regulate  the  representation  in  the  first  two  cases,  in  some  de- 
gree, according  to  population,  and  that  it  was  not  the  purpose 
of  the  legislature  to  interfere  at  all  with  any  special  represen- 
tation given  by  special  statute  to  any  city  which  remained  a 
part  of  the  town,  and  hence,  in  its  language,  this  statute  is 
confined,  in  its  general  provisions,  to  "  towns,"  and  to  "  cities 
not  included  within  the  limits  of  any  town"  This  is  the 
more  manifest  from  the  provisions  of  provisos  of  the  act, 
showing  that  it  was  not  the  intention  of  the  act  to  cut  off 
extra  representation,  except  in  special  cases,  of  which  this  is 
not  one.  ? 


John  Davis  et  al. 

v. 
The  Connecticut  Mutual  Life  Insurance  Co. 

1.  Purchaser  under  decree  of  foreclosure  takes  the  place  of  the  mortgagee. 
The  purchaser  at  a  sale  under  a  decree  of  foreclosure  of  a  mortgage,  occu- 
pies the  same  position,  as  to  priority  of  claims  or  liens  on  the  property,  that 
the  mortgagee  does. 

2.  Mechanic's  lien — work  done  on  premises  for  mortgagor  after  decree 
of  foreclosure.    Where  a  mortgage  has  been  foreclosed  and  a  decree  of  sale 
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entered,  and  a  notice  of  such  sale  published,  a  person  who  subsequently 
meddles  with  the  premises,  by  doing  work  thereon  at  the  request  of  the 
mortgagor,  becomes  a  party  to  the  decree  of  foreclosure  and  sale,  and  is 
bound  to  abide  the  result. 

3.  After  a  decree  of  foreclosure  of  a  mortgage  and  a  sale  of  the  mort- 
gaged premises,  the  mortgagor  has  no  such  ownership  in  the  premises  as 
will  support  a  lien  for  labor  done  or  material  furnished  on  the  premises. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Arthur  Ryerson,  for  the  appellants. 

Messrs.  Isham  &  Lincoln,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  in  the  Superior  Court  of  Cook  county, 
to  enforce  a  mechanic's  lien,  under  the  following  state  of  facts: 
Elisha  C.  Sprague,  then  the  owner  of  the  premises,  on  July 
1, 1867,  mortgaged  the  same  to  the  Connecticut  Life  Insurance 
Company,  to  secure  the  payment  of  twenty  thousand  dollars 
on  September  21,  1871.  In  June,  1872,  default  having  been 
made  in  the  payment,  the  mortgagees  filed  their  bill  to  fore- 
close it,  in  the  circuit  court  of  the  United  States  for  the 
Northern  District  of  Illinois.  On  March  17,  1874,  a  decree 
of  sale  was  passed,  giving  to  defendant  until  the  14th  of  the 
following  September  in  which  to  satisfy  the  decree,  in  de- 
fault whereof  the  master  in  chancery  was  directed  to  sell  the 
premises,  after  twenty  days'  notice.  No  satisfaction  having 
been  made,  the  master,  on  October  13,  1874,  caused  to  be  pub- 
lished the  first  of  the  notices  for  the  sale.  The  mortgagor, 
Sprague,  being  in  possession,  on  the  14th  day  of  October,  en- 
tered into  a  contract  with  Davis  and  Caswell,  mechanics,  to  put 
into  the  building  a  steam-heating  apparatus,  which  he  was  then 
erecting  on  the  lot,  the  premises  being  known  as  the  "Adams 
House."  On  November  6, 1874,  the  master  sold  the  premises 
under  the  decree,  to  Jacob  L.  Greene.  The  sale  was  confirmed 
by  the  court,  and  the  master  directed  to  make  a  deed  to  the 
purchaser,  which  was  done,  the  same  bearing  date  January  12, 
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1875.  On  February  10,  following,  a  writ  of  assistance  was 
issued,  and  Greene,  the  purchaser,  put  in  possession,  and  so 
remained. 

Sprague  did  not  comply  with  his  contract  with  the  mechan- 
ics, but  failed  to  pay  them;  whereupon,  on  May  17,  1875,  they 
presented  to  the  Superior  Court  of  Cook  this  petition  for  a 
lien,  making  the  insurance  company,  Greene,  Sprague  and 
others,  defendants.  The  result  was,  a  money  decree  against 
Sprague  for  the  amount  of  the  claim  of  the  mechanics,  but 
dismissed  the  petition  as  to  the  insurance  company  and  Greene 
for  want  of  equity,  thus  virtually  decreeing  they  had  no  lien. 

To  reverse  this  decree  the  petitioners  appeal,  and  the  only 
question  is,  as  to  the  justice  and  equity  of  such  a  decree. 

Appellants  suggest  that  the  interest  of  Greene  in  the  prem- 
ises accrued  after  the  contract  was  made  with  them,  and  their 
lien  thus  created.  The  position  occupied  by  Greene  is  the 
same  as  that  of  mortgagees,  the  insurance  company,  and  they 
were  prior  in  time. 

"We  have  considered  the  points  made  by  appellants,  and  we 
have  reached  the  conclusion,  that  as  the  contract  was  made  by 
appellants  after  the  decree  of  sale  had  passed,  and  a  notice  for 
the  sale  actually  published,  they  would  be  held  concluded  by 
the  decree,  and  their  meddling  with  the  property  so  circum- 
stanced, makes  them  a  party  to  the  decree,  and  bound  to  abide 
the  result.  Jackson  v.  Warren,  32  111.  340.  Being  con- 
tractors under  such  circumstances,  they  became  subject  to  the 
decree  as  rendered.  Pending  the  foreclosure  proceedings, 
which  were  not  consummated  until  the  sale  and  deed,  and  ap- 
proval of  the  court,  they  were  in  the  same  position  Sprague 
occupied,  and  not  a  different  and  an  independent  position.  Ap- 
pellants were  bound  to  take  notice  of  the  proceedings,  as  they 
were  spread  upon  the  records  of  the  court.  The  interest  of 
Sprague,  the  contracting  party,  having  been  divested  by  the 
decree,  there  remained  in  him  no  such  ownership  as  would 
support  a  lien.  The  contract  was  made  subject  to  the  contin- 
gency, a  bill  being  pending,  of  the  decree  that  may  be  passed. 
A  party  to  such  a  proceeding  as  that  was  is  not  in  a  position 
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to  put  a  charge  or  a  lien  upon  the  property  which  is  the  sub- 
ject of  the  litigation.  It  would  be  against  public  policy,  on 
which  the  doctrine  of  Us  pendens  is  based.  We  are  constrained 
to  hold,  the  decree  and  sale  cut  off  all  rights  appellants  claim. 
It  may  be  to  their  loss  and  injury,  but  they  made  the  contract 
with  their  "eyes  open,"  and  fully  possessed,  by  the  public 
records,  of  all  the  facts,  when  they  contracted. 

Perceiving  no  error  in  the  decree,  the  same  is  affirmed. 

Decree  affirmed. 


Henry  Cobb 

v. 

The  People,  for  use,  etc. 

1.  Dram  Shop  Act — suit  on  bond  executed  under — exemplary  damages. 
In  a  suit  upon  a  bond  executed  under  the  5th  section  of  the  Dram  Shop 
Act,  exemplary  damages  can  not  be  recovered,  but  only  such  actual  dam- 
ages as  the  party  for  whose  use  the  suit  is  brought  may  sustain,  either  in 
person,  property  or  means  of  support. 

2.  Judicial,  power — can  not  be  conferred  on  member  of  the  bar.  A  mem- 
ber of  the  bar  can  not,  even  by  consent  of  parties,  exercise  judicial  powers; 
and  where  it  appears  that  a  cause  was  tried  by  a  member  of  the  bar,  the 
judgment  will  be  reversed. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon. 
C.  L.  Higbee,  Judge,  presiding. 

Messrs.  Hamilton  &  Rice,  for  the  appellant. 

Mr.  Wm.  A.  Grimshaw,  and  Mr.  J.  W.  Johnson,  for  the 
appellees. 

Per  Curiam:  In  a  suit  upon  a  bond  executed  under  the  5th 
section  of  the  "  Dram  Shop  Act,"  exemplary  damages  can  not 
be  recovered,  but  actual  damages  only,  and  such  as  the  party, 
for  whose  use  the  suit  is  brought,  may  sustain,  either  in  per- 
son, property  or  means  of  support. 
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Under  section  9, — and  under  which  section  most  actions 
against  dram  shop  keepers  are  brought, — such  damages  may- 
be recovered,  if  actual  damages  shall  be  proved.  It  was  error, 
therefore,  to  instruct  the  jury,  in  an  action  of  debt  on  the 
bond,  exemplary  damages  might  be  given. 

It  is  objected,  this  cause  was  not  tried  by  the  judge  of  the 
court,  but,  by  consent  of  parties,  was  tried  by  a  member  of 
the  bar,  the  judge  doing  nothing  more  than  rendering  the 
judgment. 

We  have  said,  in  other  cases  like  this,  that  counsel  can  not 
clothe  a  person  with  judicial  power  to  be  exercised  in  this 
mode,  and  we  adhere  to  what  has  been  said  on  this  point. 
Hoagland  v.  Creed,  81  111.  506,  and  Bishop  v.  Nelson,  83  ib. 
601. 

For  these  reasons,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


William  Beard  et  al. 


Henry  Converse.  - 

1.  Statute  of  Frauds — must  be  pleaded.  The  general  rule  is,  that  if  a 
party  would  avail  of  the  Statute  of  Frauds  as  a  defense,  he  must  plead  it. 

2.  Same — when  may  be  availed  of  under  general  issue.  Where  a  party- 
declares  only  on  the  common  counts,  and  seeks  to  recover  for  the  agreed 
price  of  realty,  or  any  other  consideration  for  a  contract  within  the  Statute 
of  Frauds,  it  is  competent  to  rely  on  that  statute  as  a  defense  without  plead- 
ing it,  and  advantage  may  be  taken  of  it,  on  the  evidence,  under  the  general 
issue. 

3.  Same — whether  contract  icithin  the  statute.  Where  a  party  agrees 
with  the  owner  of  land  to  pay  to  him  a  certain  sum  of  money  in  con- 
sideration that  he  will  donate  the  land  to  a  third  party  and  induce  such 
third  party  to  enter  into  a  contract  with  the  first  named  party  to  pur- 
chase coal  from  him,  and  the  owner  does  donate  the  land  and  procure  such 
contract,  the  real  consideration  for  the  contract  to  pay  the  money  is,  pro- 
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curing  such  contract  to  buy  coal,  and  not  the  agreement  to  donate  the  land ; 
and,  on  a  suit  for  the  recovery  of  the  money  so  to  be  paid,  the  question  of 
the  Statute  of  Frauds  does  not  arise. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

The  declaration  is  in  assumpsit,  and  contains  only  a  single 
special  count,  in  which  it  is  alleged,  in  consideration  of  the 
donation  by  plaintiff  to  the  "Springfield  Iron  Company"  of 
certain  lands  as  a  location  for  "  steel  works "  then  and  there 
to  be  constructed,  and  that  that  company  would  take  and 
receive  from  defendants  all  the  coal  that  might  be  necessary 
to  be  used  in  and  about  the  steel  works  of  the  iron  company, 
soon  to  be  constructed,  upon  the  same  terms  and  for  the  same 
length  of  time  as  provided  in  contracts  then  existing  between 
defendants  and  the  iron  company  for  furnishing  and  receiving 
coal  to  that  company,  defendants  would  pay  plaintiff  a  large 
sum  of  money,  to-wit:  $2000.  Only  the  general  issue  was 
pleaded,  but  the  bill  of  exceptions  shows  defendants,  among 
other  defenses,  relied  upon  the  Statute  of  Frauds.  The  cause 
was  tried  before  the  court  without  a  jury,  who  found  the  issues 
for  plaintiff,  and  rendered  judgment  in  his  favor  in  the  sum  of 
$1125.  All  evidence  taken  was  submitted  subject  to  any  just 
exception  as  to  its  competency.  Defendants  bring  the  cause 
to  this  court  on  appeal. 

Evidence  in  the  record  shows  a  contract,  in  substance  the 
same  as  the  one  declared  on,  was  made  between  plaintiff  and 
defendants,  and  that  defendants  deposited  with  the  secretary 
of  the  iron  company  a  check  and  notes  for  the  sum  of  $1125, 
the  amount  agreed  upon  to  be  paid,  to  be  delivered  when  the 
deed  should  be  delivered,  and  the  contract  to  take  coal  signed 
by  the  respective  parties  in  interest.  But  defendants  refused 
to  sign  the  written  contract  prepared,  because  it  contained  a 
clause  giving  plaintiff  the  same  right  to  sue  defendants,  for 
any  breach  of  the  original  contract  to  furnish  coal,  that  the 
iron  company  had.  Whether  the  order  to  deliver  the  check 
and  notes  was  countermanded  before  plaintiff  made  the  deed 
33— 84th  III. 
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for  the  land  to  the  iron  company,  is  left  in  some  doubt,  but 
most  probably  it  was  before  the  deed  was  actually  delivered. 
The  iron  company  insisted  on  the  fulfillment  of  the  contract, 
and  plaintiff  made  the  deed,  relying,  perhaps,  on  the  promise 
of  defendants  to  pay  the  sum  agreed  upon,  under  the  belief, 
as  one  of  the  witnesses  expresses  it,  "  they  would  not  be  mean 
enough  to  refuse  to  pay."  Plaintiff  owned  the  mines  worked 
by  defendants,  was  to  receive  a  royalty  upon  all  the  coal  taken, 
and  that  was  his  interest  in  the  contract. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellants. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  making  of  a  contract  with  plaintiff  to  pay  him  a  cer- 
tain sum  if  he  would  deed  to  the  iron  company  what  land  they 
wanted  as  a  location  for  steel  works  to  be  constructed,  and 
secure  from  that  company  an  agreement  to  take  from  defend- 
ants coal,  in  such  quantities  as  might  be  required  for  the 
additional  works  of  the  company,  upon  the  same  terms  and 
for  the  same  period  as  specified  in  the  original  agreement 
between  the  parties,  is  not  denied,  but  defendants  maintain 
they  are  exonerated  from  performing  it  by  reason  of  that  pro,- 
vision,  which  plaintiff  insisted  upon  having  in  the  written 
agreement,  which  gave  him  the  same  right  to  sue,  for  his  own 
use,  for  any  breach  of  the  contract,  that  the  iron  company  had. 
We  do  not  understand  how  that  clause  in  the  written  agree- 
ment in  any  manner  affected  the  rights  of  defendants,  under 
the  contract.  They  were  bound,  at  all  events,  to  perform  the 
agreement,  and,  for  any  failure,  the  iron  company  could  main- 
tain an  action.  The  iron  company  declined  to  have  a  provision 
inserted  that  would  make  it  obligatory  upon  the  company  to 
prosecute  defendants  for  any  failure  to  deliver  coal  under  the 
original  as  well  as  under  the  new  agreement.  Without  some 
guaranty  the  contract  would  be  performed,  it  was  no  object 
for  plaintiff  to  part  with  his  lands  on  the  terms  agreed  upon. 
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His  remuneration  was  to  arise  out  of  the  royalty  he  would 
receive  for  coals  consumed  by  the  iron  company,  not  only  for 
the  original  works,  but  for  the  steel  works  to  be  erected.  The 
clause  which  plaintiff  desired  to  have  in  the  written  agree- 
ment imposed  no  additional  burden  upon  defendants,  nor  did  it 
in  any  manner  enlarge  or  vary  the  terms  of  their  contract 
with  plaintiff.  The  contract  obligated  the  "  iron  company " 
to  "take"  coal  from  defendants,  upon  certain  terms  and  for  a 
definite  length  of  time,  and  it  is  verv  doubtful  whether  the 
clause  added  is  anything  more  than  an  expression  of  the  law 
as  to  the  obligation  of  the  iron  company  under  the  contracts. 
Good  faith  would  make  it  imperative  upon  the  iron  company 
to  compel  defendants  to  perform  their  agreement  to  deliver 
coal,  that  plaintiff  might  have  the  benefit  of  the  royalty.  The 
effect  of  the  additional  clause  was  simply  to  secure  to  plaintiff 
the  same  right  the  iron  company  had,  in  the  event  of  a  failure  on 
the  part  of  defendants  to  furnish  the  requisite  amount  of  coal, 
to  "bring  suit  at  his  own  proper  costs  and  expenses "  for  such 
neglect.  That  was  a  matter  between  the  iron  company  and 
plaintiff,  in  which  defendants  had  no  interest.  Independently 
of  that  clause  of  the  agreement,  they  were  liable  to  be  sued 
for  a  breach  of  the  contract,  in  the  name  of  the  iron  company, 
for  the  use  of  any  party  injured,  and  it  can  make  no  difference 
to  them  at  whose  "costs  and  expenses"  the  suit  may  be 
brought. 

Some  discussion  has  been  had  on  the  question,  whether  a 
party  may  avail  of  the  benefit  of  the  Statute  of  Frauds  under 
the  general  issue;  but  we  will  not  enter  upon  the  considera- 
tion of  that  question  now,  further  than  to  say  it  is  a  misap- 
prehension to  suppose  the  decisions  of  this  court  are  conflicting 
on  that  question.  A  close  analysis  will  show  they  are  entirely 
harmonious.  The  general  rule,  if  a  party  would  avail  of  the 
Statute  of  Frauds  as  a  defense,  he  must  plead  it,  has  always 
been  adhered  to  in  this  State.  The  reason  for  the  rule  is 
obvious,  for  a  contract  within  the  Statute  of  Frauds  is  not 
absolutely  void,  but  only  voidable,  at  the  election  of  the  party 
against  whom  it  is  sought  to  be  enforced.     Where  such  a  con- 
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tract  is  declared  on,  if  a  party  fails  to  plead  the  Statute  of 
Frauds  he  will  be  deemed  to  have  waived  it,  and  so  this  court 
has  frequently  ruled.  Lear  v.  Chouteau,  23  .111.  39;  HuII'y. 
Peer,  27  ib.  312;  C.  and  W.  Coal  Co.  v.  Liddell,  69  ib.  639. 
But  where  a  party  declares  only  on  the  common  counts,  and 
seeks  to  recover  for  the  agreed  price  of  realty,  or  any  other 
consideration  for  a  contract  within  the  Statute  of  Frauds,  it  is 
competent  to  rely  on  that  statute  as  a  defense  without  plead- 
ing it,  and  advantage  may  be  taken  of  it,  on  the  evidence, 
under  the  general  issue;  and  this  is  a  reasonable  rule,  for  it 
could  not  be  known  before  the  evidence  is  heard  that  any  con- 
tract within  the  Statute  of  Frauds  will  be  proven  or  insisted 
upon.  Buggies  v.  Gatton,  50  111.  412 ;  Taylor  v.  Merrill,  55 
ib  52;  Meyers  v.  Schernp,  67  ib.  469. 

But,  without  reference  to  any  practice  in  pleading,  the  ques- 
tion of  the  Statute  of  Frauds  does  not  arise  in  the  case.  Par- 
ties to  this  litigation  were  not  dealing  in  relation  to  real 
property.  Defendants  contracted  with  plaintiff  to  pay  him  a 
sum  of  money  if  he  would  procure  for  them  a  contract  from 
the  iron  company,  on  the  terms  and  for  the  length  of  time 
specified  in  another  contract,  to  take  such  quantities  of  coal 
as  would  be  necessary  for  the  use  of  the  steel  works  about  to 
be  constructed.  Such  a  contract,  plaintiff  did  procure  for 
defendants.  The  consideration  that  passed  from  plaintiff  to 
the  iron  company  for  that  contract  was  land,  but  that  was  no 
concern  of  defendants.  They  never  contracted  with  plaintiff 
for  the  land  conveyed,  or  any  interest  in  it.  Their  agreement 
was,  to  pay  a  definite  sum  of  money  for  a  contract  of  the  iron 
company  to  take  coal  from  them  on  the  terms  of  their  original 
agreement,  which  they  deemed  of  value,  and  whether  it  was 
or  not  was  their  own  concern.  No  valid  reason  is  shown  why 
they  should  not  pay  the  price  agreed  upon. 

There  is  no  variance  between  the  agreement  declared  on  and 
the  one  proven.  The  amount  defendants  agreed  to  pay  plain- 
tiff was  laid  under  the  videlicet,  and  he  was  not  bound  to 
prove  the  exact  sum  stated. 
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Other  questions  of  minor  importance  have  been  discussed, 
but,  as  they  do  not  affect  in  any  manner  the  merits  of  the  case, 
we  have  not  deemed  it  necessary  to  remark  upon  them. 

The  judgment  will  be  affirmed". 

Judgment  affirmed. 


H.  Schwabackeb  et  ah 

V. 

Aechibald  Riddle. 

1.  Partners — liable  for  each  others  torts  .committed  as  partners.  Part- 
ners are  liable  in  solido  for  the  torts  of  one,  if  committed  by  him  as  a 
partner  and  in  the  course  of  the  business  of  the  partnership ;  but  if  a  part- 
ner commit  a  tort,  not  as  a  partner,  but  as  an  individual,  in  respect  to  a 
matter  entirely  foreign  to  the  business  of  the  partnership,  the  other  partners 
are  not  liable. 

2.  Same — partners  selling  their  interest,  not  liable  for  false  representa- 
tions in  relation  thereto  by  other  partners.  Where  one  partner  induces  a 
stranger  to  purchase  the  interest  of  the/Other  partners  in  a  partnership  busi- 
ness, by  fraudulent  representations,  the  parties  selling  are  not  liable  for 
such  false  representations,  unless  they  instigate  or  approve  of  them,  or  the 
partner  making  such  representations  is  acting  as  their  agent  in  making  the 
same.  The  mere  fact  of  their  relation  as  partners  will  not  make  them 
liable. 

3.  Measure  of  damages — in  suit  by  one  partner  for  fraud  in  procuring 
him  to  execute  firm  note.  Where  one  has  been  induced,  by  false  representa- 
tions, upon  the  purchase  of  the  interest  of  outgoing  partners  in  a  business,  to 
execute  a  note,  in  the  name  of  the  new  firm,  for  a  greater  amount  than  the 
invoice  price,  and  afterwards,  by  reason  of  the  insolvency  of  his  partner 
in  the  new  firm,  he  has  the  whole  note  to  pay,  he  can  only  recover,  in  a  suit 
for  fraud  and  deceit  against  the  party  making  the  false  representations,  his 
proportion  of  the  excess  of  the  note  over  the  value  of  the  property  actually 
purchased. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  D.  McCulloch,  and  Mr.  John  Mtjckle,  for  the  appel- 
lants. 

Messrs.  Barnes  &  Mijir,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Riddle  sued  Henry  and  Jacob  Schwab-acker,  Newman,  "Oil- 
man and  Fosbender,  in  an  action  on  the  case,  for  fraud  and 
deceit  in  the  sale  of  a  stock,  consisting  of  wheat,  corn,  rye, 
oats,  malt,  cattle,  hogs,  highwines,  hay  and  coal,  pertaining  to 
a  distillery  at  Sparland,  in  Marshall  county.  Fosbender  was 
not  served  with  process.  Riddle  had  a  verdict,  upon  which 
the  court  gave  judgment  for  $1814.62,  and  the  defendants 
served  with  process,  appeal. 

The  Schwabaekers,  Newman,  Ullman  and  Fosbender  had 
been  in  partnership  in  operating  the  distillery — Fosbender 
owning  the  realtv  and  fixtures,  and  the  others  furnishing  the 
money  to  carry  on  the  business.  Fosbender  having  become 
indebted  to  Riddle  for  $7500,  and  being,  also,  indorser  on  his 
paper  for  $200,  payment  of  which  he  assumed,  it  was  agreed 
between  them  that  Riddle  should  have  one-half  of  the  real 
estate  and  fixtures  of  the  distillery,  in  payment  for  these  sums; 
that  they  should  become  equal  partners  in  the  distillery  busi- 
ness, and  buy  out  the  Schwabaekers,  Newman  and  Ullman. 

Riddle  claims  that  he  bought  the  interest  that  these  parties 
had  in  the  business,  in  consideration  that  they  should  be  paid 
the  amount  the  stock  on  hand  should  invoice;  that  the  con- 
tract was  made  with  them  and  Fosbender;  that  it  was  repre-. 
sented  to  him  by  them,  that  the  invoice  was  $14,270.16,  and 
that  he  relied  upon  the  representation  that  this  was  the  true 
amount,  being  entirely  ignorant  of  what  the  invoice  actually 
was,  and  he  and  Fosbender  signed  a  promissory  note  for  that 
amount,  payable  to  the  cashier  of  the  First  National  Bank  of 
Peoria,  which  was  guaranteed  by  the  Schwabaekers,  Newman 
and  Ullman,  and  accepted  by  the  bank  in  satisfaction  of  in- 
debtedness of  the  old  firm.  The  invoice  actually  made,  it 
seems,  was  only  $11,593.07,  and  so  Riddle  insists  he  was  de- 
frauded to  the  amount  of  the  difference  between  that  sum  and 
the  amount  reported  to  him  as  the  invoice — $14,270.16 — for 
which  the  note  was  given,  being  $2677.09.  The  notes  were 
assigned   before  maturity,    and  have  been  paid  by   Riddle. 
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Fosbender  and  Riddle  prosecuted  the  partnership  business, 
entered  into  by  them,  of  running  the  distillery,  from  the  10th 
of  December,  1870,  the  time  the  purchase  was  made  from  the 
Schwabackers,  Newman  and  Ullman,  until  the  following  Feb- 
ruary, when  Fosbender  fled  the  country  in  consequence  of  his 
insolvency. 

It  is  claimed  by  the  Schwabackers,  Newman  and  Ullman, 
that  they  had  no  negotiations  whatever  with  Riddle;  that  they, 
becoming  dissatisfied,  with  Fosbender,  had  determined  either 
to  sell  their  interest  to  him,  or  buy  his  interest  for  themselves, 
and  they,  thereupon,  proposed  to  Fosbender  that  they  would 
step  out  of  the  concern  and  leave  their  investment,  if  they 
could  be  relieved  from  the  payment  of  the  amount  due  from 
the  firm  to  the  First  National  Bank  of  Peoria,  which  proposi- 
tion Fosbender  accepted ;  that  the  invoice  was  taken  solely  for 
their  own  convenience  and  information,  and  had  no  reference 
to  the  amount  to  be  paid  for  their  interest;  that  they  knew  of 
nothing:  being:  said  between  Fosbender  and  Riddle  with  regard 
to  the  invoice;  that  Fosbender  and  Riddle  had  agreed  between 
themselves,  before  they  had  any  communication  with  Riddle, 
and  that  Riddle's  name  to  the  note  was  required  and  accepted 
to  make  it  good,  so  that  they  would  be  relieved  from  the  debt 
it  was  designed  to  satisfy.  They  deny  that  they  made  any 
representations,  themselves,  to  Riddle,  to  induce  him  to  pur- 
chase, or  that  they  knew  of  any  representations  made  to  him 
for  that  purpose  by  Fosbender. 

We  do  not  feel  called  upon  to  weigh  the  evidence  and  deter- 
mine where,  in  our  opinion,  the  preponderance  lies.  The 
evidence  is  conflicting,  and  we  are  not  prepared  to  say,  had 
the  jury  been  properly  instructed,  that  we  should  be  inclined 
to  disturb  a  verdict  finding  either  way. 

The  court,  at  the  instance  of  the  plaintiff,  gave  these  in- 
structions, to  which  objections  are  urged: 

"  1.  That  a  fraud  committed  by  one  partner,  in  the  course 
of  the  partnership  business,  binds  the  firm,  even  though  the 
other  partners  have  no  knowledge  of  or  participation  in  the 
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fraud,    and    an   action  will   lie   against  the   firm   in   respect 
thereto. 

"  2.  If  you  find,  from  the  evidence,  that  on  and  prior  to 
the  10th  day  of  December,  1870,  the  defendants  were  partners 
in  carrying  on  the  distillery  business,  and  that  defendant 
Philip  Fosbender  owned  the  real  estate,  and  was  to  and  did 
furnish  the  use  of  the  same  in  said  business,  and  that  the 
other  defendants  furnished  the  capital  with  which  to  operate 
said  distillery,  and  that  such  capital  was  invested  in  stock  and 
other  personal  property  in  and  about  said  distillery,  and  that 
the  defendants  were  anxious  to  sell  out  their  interest  therein 
to  the  plaintiff,  and  the  defendant  Philip  Fosbender,  and  had, 
agreed  upon  the  invoice  value  of  said  property,  as  the  basis  of 
said  sale,  and  had  an  invoice  of  said  property  taken,  and  that 
the  defendants  alone  knew  of  the  amount  of  said  invoice,  and 
that  the  plaintiff  had  no  knowledge  of  the  same,  except  from 
the  defendants  or  some  one  of  them,  as  such  partners,  and  that 
the  defendants,  or  one  or  more  of  them,  in  order  to  induce  the 
plaintiff  to  make  such  purchase  and  sign  notes  for  the  pur- 
chase price,  falsely  and  deceitfully  represented  to  the  plaintiff 
that  the  notes  were  for  the  amount  of  the  invoice  price  of  the 
personal  property,  and  that  the  plaintiff  relied  upon  such  rep- 
resentations, and  thereupon  made  such  purchase  and  signed 
notes  therefor;  and  if  you  further  believe,  from  the  evidence, 
that  the  amount  of  the  notes  so  signed  exceeded  the  amount 
of  the  invoice  price  of  said  property  $2677.10,  and  if  you 
further  find,  from  the  evidence,  that  the  plaintiff  was  com- 
pelled to,  and  did,  pay  the  full  amount  of  the  said  notes,  and 
was  defrauded  out  of  the  said  sum  of  $2677.10  in  consequence 
of  the  fraud  and  deceit  of  the  defendants,  or  some  one  or  more 
of  them,  as  such  partners,  then  you  will  find  the  issues  for 
the  plaintiff,  and  assess  his  damages  at  the  amount  of  which 
he  was  so  defrauded,  with  six  per  cent  interest  from  the  time 
he  was  injured. 

"  3.  If  you  find,  from  the  evidence,  that  all  the  defendants 
were  partners  under  the  name  and  style  of  P.  Fosbender  &  Co., 
and  that  the  defendants,  Philip  Fosbender,  Max  Newman  and 
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Jacob  Schwabacker,  or  either  of  them,  for  the  said  firm,  in- 
duced the  plaintiff  to  purchase  an  interest  in  the  partnership 
property,  and  to  sign  notes  therefor,  and  in  doing  so  know- 
ingly made  false  representations,  upon  which  the  plaintiff 
relied,  by  reason  of  which  the  plaintiff  was  defrauded  in  man- 
ner and  form  as  stated  in  either  count  of  the  declaration,  then 
all  said  defendants,  as  such  partners,  are  liable  to  the  plaintiff 
for  any  injury  he  may  have  sustained,  if  any,  by  reason  of 
such  fraud,  and  it  makes  no  difference,  so  far  as  the  liability 
of  the  defendants  is  concerned,  whether  all  of  said  partners 
had  knowledge  of,  or  participated  in,  said  fraud." 

The  court  also  refused  to  give  the  following  instruction, 
asked  by  the  defendants : 

"  3.  The  jury  are  further  instructed,  that  the  defendants 
now  on  trial  are  not  responsible  for  any  fraud  committed  by 
Fosbender  upon  the  plaintiff,  unless  they  actively  participated 
in  the  same,  or  unless,  with  the  knowledge  of  such  fraud  com- 
mitted by  Fosbender,  before  the  signing  and  delivery  of  said 
notes,  they  permitted  the  said  plaintiff  to  be  deceived  into  the 
signing  and  delivering  of  the  same,  by  the  fraud  of  said  Fos- 
bender, and  took  the  same  with  the  knowledge  of  such 
fraud." 

There  was  some  evidence  of  acts  and  declarations  of  Fos- 
bender, before  the  jury,  tending  to  show  fraud  and  deceit  in 
the  sale  to  Riddle,  with  which  the  Schwabackers,  Newman 
and  Ullman  were  not  connected,  otherwise  than  by  reason  of 
what  implication  might  arise  from  their  having  been  his  part- 
ners prior  to  the  sale. 

The  doctrine  is  well  settled,  and  has  been  frequently  applied 
by  this  court,  that  partners  are  liable  in  solido,  for  the  tort  of 
one,  if  it  were  committed  by  him  as  a  partner,  and  in  the 
course  of  the  business  of  the  partnership;  but  if  a  partner 
commit  a  tort,  not  as  partner,  but  as  an  individual,  in  respect 
to  a  matter  entirely  foreign  to  the  business  of  the  partnership, 
it  in  nowise  binds  others  simply  because  they  may,  at  that 
time,  happen  to  sustain  partnership  relations  towards  him. 
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The  Schwabackers,  Newman,  Ullman  and  Fosbender,  were 
partners  in  operating  the  distillery,  and  any  tort  committed 
by  Fosbender,  as  partner,  in  the  course  of  that  business,  would, 
undoubtedly,  have  bound  the  other  parties.  But  the  selling 
of  the  interest  of  a  partner  in  the  property  and  business  of 
the  firm,  is  very  different  from  conducting  or  operating  the 
firm  business.  The  sale  necessarily  works  a  dissolution  of  the 
firm,  and  what  is  sold  is  not  what  belongs  to  the  firm,  but  to 
the  individual  selling. 

While  the  Schwabackers,  Newman,  Ullman  and  Fosbender* 
owned  the  assets  of  the  firm  as  partners,  the  interest  of  each 
therein — that  is,  what  each  was  entitled  to  have  on  dissolution 
of  copartnership,  and  which  measured  the  extent  of  his  profits 
and  losses,  before  dissolution — was  his  own  interest,  and  not 
the  common  interest  of  all  the  partners.  What  was  sold  to 
Riddle,  therefore,  was  an  interest  in  which  Fosbender  had  no 
ownership  or  right  of  control,  merely  as  partner,  and  his  con- 
tracts or  declarations  in  respect  thereto  can,  consequently,  be 
binding  upon  the  Schwabackers,  Newman  and  Ullman,  only 
to  the  extent  it  shall  appear  he  is  to  be  regarded  as  acting  as 
their  agent.  If  his  acts  and  declarations  may,  from  the  evi- 
dence, reasonably  be  presumed  to  have  been  instigated  or 
approved  by  them,  they  will  be  bound  by  them;  otherwise, 
not.  - 

It  follows,  that,  in  our  opinion,  the  court  erred  in  giving 
each  of  the  foregoing  instructions  of  the  plaintiff,  and  in  re- 
fusing the  third  instruction,  as  asked,  for  the  defendant. 
The  modification  of  the  first  of  defendants'  instructions  was, 
also,  for  like  reason,  erroneous.  The  first  of  plaintiff's  instruc- 
tions, as  an  abstract  proposition,  is  well  enough;  but  it  assumes 
a  state  of  case  that  has  no  foundation  in  the  evidence,  and 
could,  therefore,  have  served  no  other  end  than  that  of  mis- 
leading the  jury. 

The  other  errors  assigned  by  the  defendants  we  deem  it 
unnecessary  to  comment  upon. 

Plaintiff  has  assigned  two  cross-errors,  to  which  our  atten- 
tion is  invited.     The  first  is,  that  the  court  erred  in  overruling 
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his  motion  for  a  change  of  venue.  We  might  refuse  to  exam- 
ine this,  since  he  has  furnished  us  with  no  abstract  setting  out 
his  petition,  notice,  affidavit,  etc.,  so  that  we  may  judge  of 
their  sufficiency.  But  we  have  gone  to  the  record  and  exam- 
ined it  with  some  care,  and  we  incline  to  the  opinion  that 
there  is  no  error  in  the  ruling  in  this  respect.  The  applica- 
tion might  have  been  made  for  the  change,  in  vacation,  at  a 
much  earlier  day  than  it  was  made,  and  before  the  commence- 
ment of  the  term,  and  no  reason  is  shown  why  this  was  not 
done. 

The  other  ruling  complained  of,  is,  in  giving  defendants' 
seventh  instruction : 

"  7.  If  the  jury  believe,  from  the  evidence,  that  said  notes 
were  signed  by  the  plaintiff  and  Fosbender,  as  a  partnership 
transaction,  then  the  plaintiff  can  only  recover  in  this  action 
such  a  sum  as  he  necessarily  lost  by  reason  of  the  fraud  com- 
plained of  in  the  declaration,  but  he  can  not  recover  any 
larger  sum,  although,  by  reason  of  the  subsequent  losses  in 
business,  he  was  compelled  to  pay  the  whole  of  said  notes. 
The  plaintiff's  recovery,  if  any,  must  be  limited  to  his  pro- 
portion of  the  excess  of  said  notes  over  the  value  of  the  prop- 
erty actually  purchased,  although  by  reason  of  subsequent 
losses  or  mismanagement  in  business  he  was  compelled  to  pay 
the  whole  amount  thereof." 

We  see  no  objection  to  the  instruction.  So  much  of  the 
loss  as  was  sustained  in  consequence  of  the  misplaced  confi- 
dence in  Fosbender's  solvency  alone,  is  most  clearly  not 
chargeable  to  the  other  parties.  If  appellee  is  entitled  to 
recover,  it  is  for  the  injury  done  him  by  the  defendants,  and 
not  for  injuries  sustained  in  consequence  of  circumstances 
over  which  they  had  no  control. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Joseph  D.  Langston 
Asaph  J.  Bates  et  al. 

1.  Specific  performance  —  sdle  of  land  by  parol.  A  parol  contract 
to  sell  land  may  be  enforced  in  equity  where  the  vendee  has  taken  posses- 
sion  under  the  contract,  and  made  lasting  and  valuable  improvements,  and 
paid  the  purchase  money. 

2.  Same — between  parent  and  child  for  conveyance  of  land.  A  promise 
or  agreement  made  by  a  father  to  a  child  to  convey  a  tract  of  land  if  the 
child  will  take  possession  of  the  land  and  improve  the  same,  when  followed 
by  possession,  and  the  expenditure  of  labor  and  money  in  making  lasting 
and  valuable  improvements,  may  be  regarded  as  resting  upon  a  valuable 
consideration,  and  will  be  upheld  and  enforced  in  a  court  of  equity. 

3.  Statute  of  Frauds — evidence  to  take  case  out  of  operation,  must  be 
clear  and  certain.  In  order  to  take  a  case  out  of  the  operation  of  the  Statute 
of  Frauds,  a  parol  contract  to  convey  land  should  be  clear  and  certain  in  its 
terms,  and  established  by  testimony  of  an  undoubted  character,  which  is 
clear,  definite  and  unequivocal. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Laoey,  Judge,  presiding. 

Mr.  T.  W.  McISTeely;  for  the  appellants. 

Mr.  E.  Banning,  and  Mr.  N".  W.  Branson,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Asaph  J.  Bates  and 
his  children,  heirs  at  law  of  Emily  Bates,  deceased,  to  enforce 
the  specific  performance  of  a  parol  contract  made  by  Joseph 
D.  Langston,  in  1857,  to  convey  a  certain  tract  of  land,  con- 
sisting of  forty  acres,  in  Menard  county,  to  Asaph  J.  Bates  and 
his  wife,  Emily.  The  bill  also  set  up  a  subsequent  agreement 
made  between  the  parties,  under  which  the  complainants 
claimed  to  be  entitled  to  a  deed  for  another  forty  acre  tract, 
adjoining  the  one  in  question  on  the  east.  On  the  hearing, 
the  court  decreed  against  the  complainants  as  to  the  last  tract 
named,  and  as  no  cross-errors  have  been  assigned,  it  will  not 
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be  necessary  to  consider  this  branch  of  the  case.  As  to  the 
other  tract  of  land,  the  court,  upon  the  hearing,  decreed  in 
favor  of  complainants,  and  the  decree  is  claimed  by  the  de- 
fendant in  the  bill  not  to  be  warranted  under  the  pleadings 
and  evidence. 

The  law  seems  to  be  well  settled  that  a  parol  contract  to 
sell  land  may  be  enforced  in  equity,  where  the  vendee  has 
taken  possession  under  the  contract  and  made  lasting  and 
valuable  improvements,  and  paid  the  purchase  money.  So,  too, 
a  promise  or  agreement  made  by  a  father  to  a  child,  to 
convey  a  tract  of  land  if  the  child  will  take  possession  of  and 
improve  the  same,  when  followed  by  possession,  and  the  ex- 
penditure of  labor  and  money  in  making  lasting  and  valuable 
improvements,  may  be  regarded  as  resting  upon  a  valuable 
consideration,  and  will  be  upheld  and  enforced  in  a  court  of 
equity.  Bright  y.  Bright,  41  111.  97;  Kurtz  v.  Ilihner,  55 
111.  514;    Wood  v.  Thornly,  58  111.  464. 

But  in  order  to  take  a  case  out  of  the  operation  of  the  Stat- 
ute of  Frauds,  the  authorities  all  agree  that  a  contract  to  con- 
vey should  be  clear  and  certain  in  its  terms,  and  established 
by  testimony  of  an  undoubted  character,  which  is  clear,  definite 
and  unequivocal.  The  reason  for  this  is  plain.  As  is  well 
said  by  Story,  vol.  2,  sec.  764:  "A  court  of  equity  ought  not 
to  act  upon  conjectures,  and  one  of  the  most  important  objects 
of  the  statute  was  to  prevent  the  introduction  of  loose  and  in- 
determinate proofs  of  what  ought  to  be  established  by  solemn, 
written  contracts." 

The  question  to  be  determined,  then,  is,  whether  appellees 
have  established,  by  the  evidence,  a  state  of  facts  which,  under 
the  rules  indicated,  would  authorize  the  decree  rendered  in 
their  favor.  At  the  time  the  arrangement  was  entered  into 
between  Bates  and  appellant,  the  land  in  question  was  vacant 
and  unimproved.  In  1857,  Bates  erected  a  house  upon  the 
land,  and  moved  upon  it  with  his  family,  and  has  remained  in 
the  possession  thereof  ever  since,  occupying  as  owner,  and  it 
is  clearly  proven  that  he  has  made  valuable  and  lasting  im- 
provements upon  the  premises.     Bates,  in  his  evidence,  says, 
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appellant  agreed,  if  he  would  go  upon  the  land  and  improve 
it,  he  would  give  it  to  him  and  his  wife,  Emily;  that  he  ac- 
cepted the  proposition,  and  went  upon  and  improved  the 
property.  Shepherd,  a  witness  for  the  complainants,  who  was 
present  when  the  arrangement  was  said  to  have  been  made, 
testified  that  he  heard  appellant  say  to  Bates,  if  he  would  sell 
out  where  he  then  resided,  and  improve  the  forty  acre  tract,  he 
might  have  it.  Washbend  testifies,  that,  in  1857,  appellant 
told  him  he  had  pursuaded  Bates  to  sell  his  own  land,  and  take 
his  money  and  build  on  the  land  in  dispute,  so  that  Bates' 
wife  could  be  close  home,  and  that  he  had  given  the  land  to 
Bates  and  his  wife.  Berryhill,  in  his  evidence,  stated,  that,  in 
1857,  he  heard  appellant  say  he  had  given  the  land  to  Bates 
and  his  wife  in  order  to  have  his  daughter  near  him.  A  large 
number  of  other  witnesses  testified  to  conversations  had  with 
appellant,  on  different  occasions,  in  which  he  admitted  he  had 
given  the  land  to  Bates  and  his  wife. 

It  is  true,  some  of  the  witnesses  understood  appellant  to  say 
he  had  given  the  land  to  Bates'  wife.  Others  say  he  had  given 
it  to  Bates,  while  some  of  the  witnesses  understood  him  as 
saying  he  had  given  the  property  to  Bates  and  his  wife.  This 
discrepancy  in  the  evidence  does  not,  however,  militate  against 
the  real  equity  of  the  complainants. 

The  slight  discrepancy  in  the  declarations  of  appellant,  no 
doubt,  arose  from  the  fact  that,  in  his  judgment,  a  gift  of  the 
property  to  one  was  a  gift  to  the  other,  or  both.  Bates  had 
married  appellant's  daughter,  and  the  obvious  intention,  no 
doubt,  was  to  donate  the  property  for  the  benefit  of  the  family. 

If  Bates  was  induced  by  appellant  to  go  upon  the  property 
under  an  agreement  that  he  would  convey  to  Bates  and  his 
wife,  or  either  of  them,  and,  upon  the  faith  of  the  contract  thus 
made,  Bates  improved,  and  by  his  money  and  labor  rendered 
it  valuable,  the  appellant,  in  equity,  ought  to  be  compelled  to 
perform  his  contract.  There  is  no  controversy  in  the  case  be- 
tween Bates  and  the  children  of  his  wife,  in  regard  to  whether 
the  conveyance  shall  be  made  to  the  one  or  the  other,  and 
appellant  can  not,  in  equity,  refuse  to  perform  an  agreement 
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because  the  evidence  discloses,  in  his  statements,  slight  dis- 
crepancies in  regard  to  whether  the  conveyance  shall  be  made 
to  Bates,  alone,  or  to  him  and  his  children. 

It  is  true,  appellant  denies  that  he  made  the  contract  relied 
upon  by  complainants,  and  while  there  is  some  evidence  in  the 
record  that  Bates  made  certain  admissions  which  tend  to  con- 
firm appellant,  yet,  when  the  whole  evidence  is  considered,  we 
are  clearly  of  opinion  it  is  sufficient  to  authorize  the  decree. 

The  appellant,  in  his  evidence,  denies  making  the  contract 
relied  upon  by  the  complainants,  and  says  the  agreement  was, 
that  Bates  should  have  the  use  of  the  land  for  the  improve- 
ments made,  so  long  as  his  wife  lived;  but  this  is  so  utterly 
inconsistent  with  his  undisputed  statements  made  to  numerous 
witnesses,  that  it  can  not  be  adopted  as  the  true  theory  under 
which  Bates  improved  and  occupied  the  land.  Besides,  after 
the  death  of  Mrs.  Bates,  in  May,  1872,  if  Bates'  rights  in 
the  land  terminated,  it  seems  strange  that  appellant  made  no 
effort  to  obtain  the  possession  of  the  property.  In  the  fall  of 
1873,  Bates  leased  the  land  to  one  Lawson,  until  the  1st  day 
of  March,  1875,  and  appellant  was  called  upon  to  draft  the 
lease,  and  did  so,  and  signed  his  name  as  a  witness.  It  seems 
strange,  if  appellant  owned  the  land,  and  was  then  entitled  to 
the  possession,  that  he  would  quietly  stand  by  and  allow  it  to 
be  rented  for  so  long  a  time,  and  not  even  intimate  to  the  les- 
see that  he  had  any  rights  therein.  This  conduct  on  his  part 
not  only  repels  the  presumption  that  Bates'  rights  in  the 
property  terminated  upon  the  death  of  his  wife,  but  at  the 
same  time  tends  to  strengthen  and  confirm  the  position  of  the 
complainants. 

It  is  said  the  proof  does  not  correspond  with  the  allegations 
contained  in  the  bill,  but  the  variance  in  this  regard  is  so  slight 
that  it  does  not  affect  the  substantial  merits  of  the  case,  and 
we  can  not,  on  that  ground,  reverse. 

It  is  also  claimed,  that  James  B.  Langston,  who  obtained  a 
deed  of  appellant  for  the  property  before  the  filing  of  the  bill, 
is  entitled  to  hold  as  an  innocent  purchaser.  We  perceive  no 
ground  upon  which  this  position  can  be  sustained.     At  the 
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time  this  deed  was  obtained,  Bates  was  in  possession  of 
the  premises,  and  his  possession  was  constructive  notice  to  the 
purchaser  of  his  rights  in  the  property.  But  in  addition  to 
this,  the  proof  shows  that  James  B.  Langston  had  actual  notice 
of  the  arrangement  under  which  Bates  occupied  the  property. 

The  decree  of  the  court  required  the  land  to  be  conveyed  to 
the  children  of  Emily  Bates.  We  perceive  no  error  in  this. 
The  complainant,  Bates,  appeared  in  open  court  and  consented 
that  the  deed  might  be  so  made.  We  are  of  opinion  he  had 
the  right  to  do  so.  We  are  of  opinion  the  evidence  clearly 
shows  that  complainant  Bates  and  his  wife,  Emily,  held  the 
equitable  title  to  the  premises.  Upon  the  death  of  Emily  her 
interest  descended  to  her  children.  Bates  could,  if  he  saw 
proper,  sell  or  transfer  his  interest  to  the  children,  and  when, 
on  the  hearing,  in  open  court,  he  consented  that  all  the  land 
should  be  decreed  to  his  co-complainants,  we  perceive  no  sub- 
stantial reason  why  that  should  not  be  done. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


ASAHEL    GkIDLEY 


A.  L.  Hopkins,  Receiver,  etc. 

1.  Dedication— fails  with  failure  of  title  of  one  making  it.  A  person 
can  convey  or  donate  no  more  or  greater  title  than  lie  has.  If  one,  whose 
title  is  conditional,  makes  a  dedication,  and  his  title  fails,  the  dedication 
fails. 

2.  Estoppel — owner  of  ground  claiming  under  dedication  by  plat.  Where 
a  plat  of  ground  is  made  by  one,  whose  title  afterwards  fails,  and  the  real 
owner  recognizes  the  plat,  and  conveys  lots  according  to  the  description 
therein,  and  abutting  upon  public  grounds  as  designated  by  the  plat,  he  is 
estopped  from  claiming  such  ground  so  designated  in  the  plat  as  public 
grounds.* 

*See  Z earing  v.  Baler,  74  111.  409. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  H.  &  J.  D.  Spen- 
cer, for  the  appellant. 

Mr.  R.  G-.  Ingersoll,  and  Mr.  W.  S.  Bush,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  the  year  1856,  and  prior  thereto,  the  Illinois  Central 
Railroad  Company  was  the  owner  of  section  4,  township  26 
north,  range  3  east,  third  principal  meridian,  in  McLean  county, 
and  Carlile  and  Kent  became  the  purchasers  from  the  com- 
pany, and  received  a  bond  for  a  conveyance.  They,  with  one 
Smith,  deeded,  on  the  4th  of  September,  of  that  year,  to  the 
eastern  extension  of  the  Peoria  and  Oquawka  Railroad  Com- 
pany, a  strip,  100  feet  wide,  through  the  section,  for  a  right 
of  way.  They,  still  holding  the  bond  for  a  conveyance,  on 
the  2d  of  December  following,  p'atted  the  town  of  Gridley 
on  the  west  half  of  the  south-east  quarter  of  the  section.  The 
plat  was  properly  acknowledged,  certified  and  recorded.  There 
was  marked  on  the  plat  a  parallelogram,  1040  feet  long  and 
344  feet  wide,  including  100  feet  right  of  way,  "  depot  grounds" 
and  the  right  of  way  east  and  west  of  it  to  the  "  Peoria  and 
Oquawka  railroad."  The  100  feet  for  right  of  way  was  not 
separated  from  the  adjoining  land  on  each  side,  by  lines  or 
any  other  marks  of  designation.  Lots  and  blocks,  according 
to  the  map,  abut  on  this  open  space,  and  their  numbers  and 
signs  are  indicated  by  figures  on  the  map,  but  embracing  no 
portion  of  this  ground. 

In  1856  and  1857,  the  Peoria  and  Oquawka  Railroad  Com- 
pany was  running  cars  over  its  track  on  this  open  space  in  the 
town.  On  the  11th  of  December,  1856,  Carlile  and  Kent  con- 
veyed one-eighth  of  blocks  from  1  to  38  of  the  town,  to  appel- 
lant; and,  on  the  6th  of  July,  Carlile  and  Kent  conveyed  to 
him  their  entire  interest  in  the  town,  describing  it  by  lots  and 
blocks,  according  to  their  plat  of  the  town.  Appellant  subse- 
34— 84th  III. 
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qiiently  made  a  large  number  of  conveyances  of  lots  in  the 
town  by  the  original  plat. 

Carlile  and  Kent,  afterwards,  surrendered  their  bond  for  a 
conveyance  to  the  Illinois  Central  company.  In. March,  1865, 
the  Peoria  and  Oquawka  railroad  was  sold  by  the  United 
States  Marshal,  under  a  decree  of  the  United  States  Circuit 
Court,  and  C.  L.  Frost  and  others  became  the  purchasers,  and 
they  conveyed  it  to  the  Toledo,  Peoria  and  Warsaw  Railway 
Company.  On  the  25th  of  June,  1865,  the  Illinois  Central 
company  conveyed  the  land  on  which  the  town  is  situated 
to  F.  D.  Tator,  reserving  a  strip  of  100  feet  wide  as  the  right 
of  way  for  the  use  of  the  eastern  extension  of  the  Peoria  and 
Oquawka  Railroad  Company.  On  the  15th  of  May,  1866, 
Tator  conveyed  the  whole  section  to  appellant.  He,  on  the 
6th  of  July,  1875,  replatted  the  town,  adopting  the  original 
plat,  except  as  to  this  open  space,  which  he  platted  in  blocks, 
lots  and  streets,  and  acknowledged  and  recorded  the  plat  thus 
made.  Appellee  and  those  under  whom  he  claims  paid  taxes 
on  their  grounds  from  1857  to  1872,  as  it  was  assessed  to  them. 

The  case  was  submitted  to  the  court  below  for  trial  without 
a  jury,  by  consent  of  parties.  The  court  found  for  defendant, 
and  rendered  a  judgment  in  his  favor,  and  plaintiff  appeals. 

It  is  urged,  in  maintenance  of  the  judgment,  that  appel- 
lant is  estopped,  by  dedication  by  those  under  whom  he  claims 
and  his  own  acts,  to  recover;  and  if  not,  that  appellee  has 
held  under  claim  and  color  of  title,  possession  and  payment 
of  taxes  for  more  than  seven  years,  and  that  an  action  is  barred 
by  the  act  of  1839.  Did  Carlile  and  Kent  dedicate  this  open , 
space  to  public  use,  as  to  the  railroad  company?  Or,  if  not, 
has  appellant,  by  selling  lots  and  otherwise  recognizing  the 
plat  made  by  Carlile  and  Kent,  dedicated  it  or  estopped  him- 
self from  now  claiming  it?  We  are  clearly  of  opinion  they 
failed  to  make  an  effectual  dedication.  A  dedication  of  prop- 
erty for  public  use  is  in  the  nature  of  a  conveyance  for  the 
purposes  of  the  use;  but  a  person  can  convey  or  donate  no 
more  or  greater  title  than  he  holds.  If  he  has  no  title,  or 
his  title  is  conditional,  and  it  fails,  the  dedication  fails.     This 
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would  seem  to  be  axiomatic.  When,  therefore,  Carlile  and 
Kent  platted  this  ground,  they  had  no  title,  but  only  a  contract 
for  a  title.  Hence,  their  attempted  dedication  failed  when 
their  contract  wu'th  the  railroad  company  failed.  Had  they 
conveyed  this  land  by  deed  to  an  individual,  and  their  con- 
tract had  failed,  and  it  was  canceled,  all,  we  presume,  will 
concede  that  their  grantee's  title  would  have  failed;  and  the 
public  and  the  railroad  company  can  occupy  no  better  position 
than  a  natural  person,  and  they  acquired  nothing  by  the 
attempted  dedication. 

Then,  is  appellant  estopped,  by  recognizing  the  original  plat 
and  selling  some  sixty  lots  by  it,  from  claiming  this  ground? 
Had  he  sold  propertjr  abutting  on  the  ground  in  dispute,  there 
would  seem  to  be  no  doubt  that  such  a  recognition  of  the  plat 
would  estop  him  from  asserting  that  it  was  not  dedicated  by 
him  as  grounds  for  public  or  railroad  purposes;  and  he  is,  no 
doubt,  so  estopped  as  to  all  claim  in  the  streets  abutting  lots 
which  he  sold,  independent  of  the  new  plat  he  made  and 
recorded.  By  their  sale,  he  impliedly  gave  the  purchaser  the 
right  to  use  the  street,  and  by  selling  by  and  referring  to  the 
plat,  he  adopted  it  as  his  own,  so  far,  at  least,  as  it  related  to 
the  land  thus  sold.  This,  we  understand  to  be  the  well  estab- 
lished doctrine  of  the  common  law. 

But  by  adopting,  referring  to  and  making  that  plat  a  part 
of  his  deeds  of  conveyance  for  the  several  lots  sold,  did  appel- 
lant adopt  the  entire  plat  as  his  own,  with  all  its  dedications 
and  reservations?  In  the  case  of  Smith  v.  Tovm  of  Flora, 
64  111.  93,  it  was  held,  that  proprietors  of  the  town,  although 
the  plat  was  defectively  executed,  were  estopped  from  claim- 
ing property  similarly  situated  to  this,  by  having  recognized 
the  plat  in  selling  property  by  the  description  employed 
in  the  plat.  There,  as  here,  was  left  a  strip  of  ground 
on  each  side  of  the  right  of  way,  which,  like  this  ground, 
was  used  by  the  public  and  the  railroad  company.  The 
facts  of  the  two  cases  are  very  similar, — so  much  so  that  we 
are  unable  to  make  any  just  distinction.  There,  the  time 
was  something  longer  than  here,  but,  in  case  of  dedication, 
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that  is  not  important.  In  that  case,  the  grantees  of  the  pro- 
prietors were  held  to  be  estopped  by  their  recognition  of  the 
plat,  because  their  grantors  were  estopped  when  they  pur- 
chased. Here,  the  owner  and  proprietor,  who  has  recognized 
the  plat,  is  asserting  the  right,  and  what  estopped  the  pro- 
prietors in  that  case,  must  in  this.  In  that,  as  in  this  case, 
the  public  had  used  and  passed  over  the  ground  at  will;  cattle 
pens,  corn  pens  and  other  structures  had  been  erected  on  the 
grounds.  The  slight  difference  in  the  facts  is  not  sufficient 
to  create  any  just  distinction  between  these  cases,  and  that  must 
govern  this.  This  view  of  the  case  renders  it  unnecessary,  at 
this  time,  to  discuss  the  question  of  the  limitation  of  this  action. 

"We,  however,  do  not  feel  called  on  to  determine  whether 
this  dedication  was  to  the  public,  or  to  the  railroad  company, 
or  to  both.  There  is  evidence  that  appellant,  on,  perhaps, 
more  than  one  occasion,  stated  that  these  grounds  belonged  to 
the  public.  This,  he  denies;  but  Kent,  one  of  the  proprietors 
who  laid  out  the  town,  testifies  that  it  was  intended,  and  so 
stated  at  the  time,  that  it  was  for  public  use,  and  for  that  rea- 
son he  thought  it  was  not  right,  and  objected  to  having  this 
space  marked  "depot  grounds,"  but  finally  consented.  On 
the  other  hand,  the  plat  has  this  ground  marked  "  depot 
grounds,"  and  the  company  has  been  in  the  occupancy  of  a 
portion  of  it,  by  itself  and  others,  whilst  the  town  has  its 
calaboose  located  on  a  portion  of  it,  apparently  claiming  the 
right  to  use  it  for  public  purposes;  but,  whether  they  hold  it 
jointly,  or  one  or  the  other  has  the  right  by  the  dedication  to 
its  use,  can  in  nowise  matter  in  this  suit,  as  appellant  is 
estopped  from  recovering  it.  The  evidence  shows  that  he  is 
not  entitled  to  the  exclusive  or  any  other  possession,  and  with- 
out such  right  he  can  not  recover  in  ejectment. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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George  S.  Hanna 

v. 

William  R.  Eayburn  et  al. 

1.  Fraud — evidence  of  complicity  in  false  letters.  The  fact  that  no  one 
else  but  the  owner  of  Kansas  lands,  which  he  trades  for  other  land,  could 
have  any  interest  in  the  writing  of  letters  making  offers  to  purchase  the 
Kansas  land  at  more  than  its  real  value,  which  are  shown  to  the  other  party, 
does  not  furnish  a  legal  inference  of  such  other  party's  complicity  in  pro- 
curing such  letters,  although  it  may  appear  the  letters  were  fictitious.  It  is 
not  sufficient  evidence  of  his  commission  of  a  fraudulent  act  that  it  was  for 
his  interest,  and  that  of  no  one  else,  to  have  the  act  done. 

2.  Same — party  must  rely  on  fraudulent  assurances.  A  party  receiving 
Kansas  lands  in  exchange,  can  not  be  allowed  to  rescind  the  trade  from  the 
fact  of  fictitious  letters  having  been  addressed  to  a  former  owner  of  the 
lands,  offering  to  purchase  the  same  at  a  price  in  excess  of  their  value, 
when  he  is  the  active  party  in  urging  the  contract,  and  the  proof  shows  that 
he  did  not  rely  upon  such  letters,  but  rather  upon  the  statements  of  disinter- 
ested persons. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing-,  and  Mr.  O.  T.  Reeves,  for  the 
appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  object  of  the  bill  in  equity  in  this  case  was,  to  have  set 
aside  and  canceled  a  deed  executed  by  appellant,  Hanna,  to 
appellee  Bayburn,  December  20,  1873,  for  380  acres  of  land  in 
McLean  county,  Illinois.  The  deed  was  executed  in  pursuance 
of  an  agreement  between  the  parties,  whereby  Eayburn  was 

I  to  take  said  land,  called  the  Wrenn  farm,  at  $10,000,  and 
Hanna  320  acres  of  land  in  Franklin  county,  Kansas,  owned 
by  Eayburn,  estimated  in  the  trade  at  $20  per  acre,  and  Eay- 
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burn  was  to  execute-  his  note,  secured  by  a  mortgage  on  the 
Wrenn  farm,  for  the  residue  of  the  money. 

The  bill  sets  out  two  causes  for  the  cancellation  of  the  deed: 

1.  Because,  as  is  alleged,  Rayburn  perpetrated  a  fraud,  in 
falsely  representing  that  he  had  received  sundry  letters  from 
one  Potts,  offering  to  purchase  the  Kansas  land  at  $20  per 
acre,  and  that  Potts  would  come  on  and  buy  said  land  at  that 
price. 

2.  That  there  was  a  verbal  agreement  not  to  record  the  deed 
executed  by  complainant,  and  in  case  Potts  did  not  come  on 
by  March  15,  1874,  that  said  deed  was  to  be  given  up  and 
canceled. 

The  court  below,  on  final  hearing  upon  proofs,  dismissed  the 
bill,  and  the  complainant  appealed  to  this  court. 

It  appears  that,  on  the  part  of  the  complainant,  the  trade 
was  negotiated  by  one  Stipp,  who  was  the  real  owner;  that  the 
latter  having  a  mortgage  on  the  land  from  one  Wrenn,  placed  the 
same  in  complainant's  hands  to  foreclose,  who,  on  foreclosure, 
bid  off  the  land  in  his  own  name. 

In  regard  to  the  alleged  agreement  that  the  deed  was  not  to 
be  recorded,  and  was  to  be  given  up  and  canceled  if  Potts  did 
not  take  the  Kansas  land,  there  is  no  proof  whatever  except 
the  testimony  of  Stipp  and*Rayburn  themselves,  which  is  con- 
tradictory. The  proof  clearly  fails  to  sustain  the  allegation  of 
the  bill  in  respect  of  such  agreement. 

As  respects  the  other  charge  in  the  bill,  of  fraud,  it  appears, 
from  the  evidence,  that  Ray  burn  is  a  farmer,  who  had  resided 
on  a  farm  in  McLean  county  since  1851;  that  in  the  fall  of 
1872  he  traded  his  farm  in  that  county  to  one  John  T.  Nicolls, 
and  took  in  exchange  and  as  part  payment  this  Kansas  land, 
estimated  in  the  trade  at  $20  per  acre;  that  it  was  a  remark- 
ably desirable  half  section  of  land. 

In  September,  1873,  Rayburn  had  a  sale  of  property,  and  was 
making  arrangements  to  remove  to  Kansas.  On  the  6th  of  Oc- 
tober, 1873,  he  engaged  cars,  as  he  states,  in  which  to  ship  some 
stock,  etc.,  and  on  the  evening  of  that  day  met  Stipp  on  the  street 
in  Bloomington,  who  informed  him   that  John  Nicolls  had 
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received  a  letter  from  one  Potts  about  the  Kansas  land,  Stipp 
advising  him  to  see  Nicolls  about  it,  and  also  advising  him  to 
give  up  his  contemplated  removal  to  Kansas,  and  proposing  to 
trade  him  this  Wrenn  farm.  The  following  day  Eayburn  saw 
Kicolls,  and  received  from  him  the  first  Potts  letter.  It  pur- 
ported to  be  signed  by  J.  W.  Potts,  stating  he  was  informed 
that  he  (Nicolls)  was  the  owner  of  this  Kansas  land,  and  that 
his  price  was  $20  per  acre;  that  he  would  give  that  for  it,  cash ; 
that  he  had  just  come  from  the  neighborhood  of  the  land — was 
then  in  Chicago,  on  his  way  home;  that  if  the  land  could  be 
bought,  to  write  him  at  Albany,  "against"  the  25th  October. 
This  letter  was  shown  to  Stipp,  and  under  his  advice  Kayburn 
answered  it,  agreeing  to  take  the  price.  Pour  letters  were 
subsequently  received  by  Eayburn,  two  purporting  to  be  from 
Potts  and  two  from  members  of  his  family,  all  holding  out  the 

«/    I  o 

idea  that  he  would  come  on  and  take  the  Kansas  land.  Two 
of  the  letters  are  preserved  and  are  in  evidence.  Their  place 
of  date  is,  "  Ten  Miles  from  Albany."  All  these  letters  were 
shown  to  Stipp,  except  one  that  was  lost,  and  the  contents  of 
that  were  stated. 

On  the  24th  of  November,  1873,  Stipp  wrote  a  letter  to 
Potts,  which  Eayburn  signed  and  mailed.  Stipp,  also,  for 
himself,  wrote  a  letter  to  Potts,  which  was  mailed  the  same 
day.  Neither  of  these  letters  produced  an  answer.  Diligent 
search  and  inquiry  at  and  around  Albany,  for  several  miles, 
failed  to  discover  any  knowledge  or  information  of  any  such 
man  as  J.  ~W.  Potts,  and  no  evidence  appears  of  his- existence, 
further  than  from  said  letters. 

The  claim  is,  that  there  wTas  no  such  person  as  Potts;  that 
these  letters  were  fictitious;  that  Eayburn  either  wrote  them, 
or  procured  them  to  be  written,  in  order  to  effect  the  trade; 
and  that  Stipp  relied  upon  the  letters,  and  was  induced  thereby 
to  have  executed  the  deed  sought  to  be  annulled. 

There  is  no  direct  testimony  tending  to  show  that  Eayburn 
was  in  any  way  connected  with  the  writing  of  the  letters. 
There  are  some  minor  circumstances  insisted  upon,  but  we 
attach  so  little  importance  to  them  that  we  think  we  may  say, 
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there  is  little  more  to  show  any  connection  of  Rayburn  with 
the  writing  of  the  letters  than  the  mere  fact  that  it  was  for  his 
interest  to  have  the  letters  written,  and  it  does  not  appear  to 
have  been  for  the  interest  of  any  one  else  that  they  should  have 
been  written;  and,  it  is  insisted,  that,  of  itself,  is  sufficient 
ground  for  the  inference  of  Rayburn's  complicity  in  the  matter. 
We  know  of  no  such  rule  of  evidence,  and  think  it  would  be 
an  unsafe  one  to  adopt,  that  it  is  sufficient  proof  of  one's  com- 
mission of  a  fraudulent  act  that  it  was  for  his  interest,  and 
that  of  no  one  else,  to  have  the  act  done.  It  would  add  strength 
to  other  evidence  in  that  direction,  and  that  would  be  the  ex- 
tent.    It  might  excite  suspicion,  but  that  will  not  suffice. 

Rayburn,  himself,  unqualifiedly  denies  any  connection  with 
the  writing  of  the  letters,  and  the  circumstances  of  the  receipt 
of  the  first  Potts  letter  tend  in  support  of  his  testimony,  at 
least  so  far  as  that  letter  is  concerned.  It  was  received  by 
John  Nicolls,  the  former  owner  of  the  Kansas  land,  and  Ray- 
burn's  attention  was  called  to  it  by  Stipp  himself.  It  would 
seem  that  Rayburnwas  then  on  the  point  of  starting  to  Kan- 
sas with  his  family,  to  occupy  this  land  himself.  This  mili- 
tates against  the  idea  that  this  letter  to  Nicolls  was  a  fraudulent 
contrivance,  of  Rayburn's  concoction,  to  help  him  to  make  sale 
of  his  Kansas  land. 

The  evidence  goes  to  show,  that  all  through,  Stipp  was  the 
active  one  in  the  negotiation,  and  that  it  was  he  who  was  urg- 
ing the  trade  on  Rayburn,  rather  than  Rayburn  on  Stipp. 

Besides,  it  is  by  no  means  clear  that  Stipp  relied  upon  these 
letters  from  Potts  in  concluding  the  bargain  which  he  made. 
The  evidence  shows  that  this  Wrenn  farm,  which  was  traded 
to  Rayburn,  was  in  a  very  dilapidated  condition,  and  that  Stipp 
was  quite  anxious  to  dispose  of  it.  John  Nicolls  and  John  T. 
Nicolls,  former  owners  of  the  Kansas  land  (the  latter  having 
traded  it  to  Rayburn),  had  both  been  upon  the  land  themselves, 
and  examined  it.  The  former  testified  that  it  was  a  piece  of 
the  finest  land  he  had  ever  seen  in  Kansas;  that  he  considered 
it  wrorth  from  $15  to  $20  an  acre,  cash;  that  he  sold  it  once 
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for  $15  an  acre,  some  money  and  some  trade,  and  took  it  back 
at  $20. 

John  T.  Nicolls,  who  was  the  agent  of  Stipp  for  the  sale  of 
the  Wrenn  farm,  testified  to  the  excellent  quality  of  the  Kan- 
sas land,  and  that  in  his  judgment  it  was  worth  $17  an  acre, 
cash;  that  Stipp  and  he  talked  a  number  of  times  about  the 
quality  of  this  land;  that  he  told  him,  as  near  as  he  could, 
about  its  value  and  quality,  and  said  if  the  land  was  not  worth 
$20  an  acre  it  would  soon  grow  to  it;  that  he  had  heard  Stipp 
and  John  Nicolls,  his  father,  talk  about  it. 

As  to  value,  there  is  the  testimony  of  two  witnesses  living 
in  Kansas,  in  the  county  in  which  the  land  is,  that  its  cash  value 
was  but  $6  per  acre;  but  we  lay  this  out  of  view  as  having  any 
especial  bearing,  as  the  record  fails  to  disclose  that  Payburn 
or  Stipp  had  any.  knowledge  or  information  in  regard  to  the 
land,  more  than  that  communicated  by  the  two  Nicolls.  John 
Nicolls  says,  he  told  Stipp  he  had  no  faith  in  Potts  taking  the 
land,  and  that  Stipp,  in  reference  to  the  first  Potts  letter,  had 
said  it  might  be  a  bogus  letter.  There  had  been  no  answer 
received  up  to  the  time  of  making  the  deed,  December  20, 
1S73,  to  either  of  the  two  letters  written  on  the  24th  of  No- 
vember, 1873,  by  Stipp,  for  himself  and  Payburn,  to  Potts. 
John  T.  Nicolls  testifies,  that  five  or  six  days  before  the  trade 
was  closed,  Stipp  said  to  him  that  Pay  burn's  man  must  have 
got  his  neck  broke,  as  he  had  not  been  heard  of  for  some  time. 
The  witness  Stubblefield,  too,  who  was  well  acquainted  with 
the  Wrenn  farm,  says  that  Stipp  told  him  Payburn  agreed  to 
take  it  at  $10,000,  partly  in  Kansas  land  and  partly  in  money, 
and  he  told  him  he  had  better  take  it. 

The  Potts  letters  doubtless  had  some  influence  in  inducing 
the  entering  into  the  negotiation,  but  there  is  reason  to  believe 
that  in  the  final  consummation  of  the  trade  Stipp  acted  upon 
the  strength  of  the  information  in  regard  to  the  land  he  had 
obtained  from  the  two  Nicolls,  from  their  personal  knowledge 
of  the  land,  rather  than  in  reliance  upon  the  offer  that  Potts 
had  made  for  it,  and  the  belief  that  he  would  appear  and  pay 
the  money  for  it. 
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The  circuit  court  found  that  the  allegations  of  the  bill  were 
not  sustained  by  the  proofs.  Upon  a  careful  examination  oi 
the  testimony,  we  are  unable  to  say  that  the  court  erred  and 
that  its  finding  should  be  set  aside. 

The  decree  is  affirmed. 

Decree  affirmed. 


Oscar  D.  Fitzsimmons  et  al. 

v. 

James  J.  Hall. 

1.  Pleading  and  evidence — issue  on  plea  of  non  est  factum.  In  a  suit 
upon  an  attachment  bond,  where  the  only  issue  is  upon  the  plea  of  non  est 
factum,  sworn  to,  proof  of  the  execution  of  the  bond  by  the  parties  inter 
posing  the  plea  is  sufficient  to  entitle  the  plaintiff  to  recover. 

2.  Under  a  sworn  plea  of  non  est  factum  by  the  securities  in  an  attach- 
ment bond,  in  a  suit  against  them,  the  question  as  to  the  liability  of  the 
principal  in  the  bond  is  not  presented,  and  the  plaintiff  is  entitled  to  recover 
upon  proof  of  the  execution  of  the  bond  by  the  parties  denying  its  execution. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appel- 
lants. 

Mr.  Oscar  A.  DeLeuw,  and  Messrs.  Epler  &  Gallon,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  debt,  in  the  Morgan  circuit  court,  by  James  J. 
Hall,  plaintiff,  and  against  Oscar  D.  Fitzsimmons  and  Charles 
Cassell,  partners,  doing  business  under  the  firm  name  of  Fitz- 
simmons &  Cassell,  defendants,  on  an  attachment  bond.  The 
plea  was,  non  est  factum,  verified  by  affidavit,  and  issue  thereon, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  To 
reverse  this  judgment,  the  defendants  appeal. 
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It  appears  the  writ  of  attachment  was  sued  out  in  the  firm 
name  of  Stewart,  Aid  rich  &  Co.  The  affidavit  was  made  by  one 
"Warnock,  claiming  to  be  an  agent  of  that  firm,  and  against 
James  J.  Hall,  and  levied  upon  his  goods.  The  execution  of 
the  bond  by  appellants  was  proved  by  the  testimony  of  one  of 
them,  Mr.  Cassell,  and  was,  therefore,  properly  admitted  in 
evidence.  It  was  a  joint  and  several  bond,  by  the  terms  of 
which  each  party  to  it  was  bound.  Whether  or  not  the  prin- 
cipals were  bound,  was  not  in  issue.  That  question,  perhaps, 
might  have  been  raised  by  plea,  but  it  was  not.  It  was  suffi- 
cient to  sustain  the  issue  on  the  part  of  the  plaintiff,  to  show, 
as  he  did,  that  the  bond  was  signed  by  one  of  the  partners. 

Exception  was  taken  to  the  exclusion  of  some  testimony 
offered  by  the  defendants,  tending  to  show  the  habits  of  plain- 
tiff as  a  business  man,  on  the  point  of  his  sobriety.  This  was 
not  a  matter  in  issue  under  the  plea,  and  was  properly  ex- 
cluded. The  proof  showed  the  plaintiff  was  in  successful 
business  when  the  attachment  was  levied.  After  the  levy,  his 
creditors  pressed  him,  and  broke  him  up.  It  was  not  an  unfair 
inference  that  the  attachment  was  the  cause  of  it.  As  to  the 
damages,  they  are  not  so  much  as  the  goods  levied  on  were 
worth. 

Seeing  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  People,  for  use  of  Trustees  of  Schools, 

v. 
James  Yeazel. 

1.  Township  collector — must  pay  school  tax  to  township  treasurer. 
Township  collectors  are  required  by  law  to  pay  all  school  taxes  by  them 
collected  to  their  township  treasurers,  as  the  proper  depositaries  and  cus- 
todians of  the  school  funds;  and  for  a  failure  to  do  so,  they  will  be  liable 
upon  their  official  bonds. 
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2.  Same  —  liability  on  bond.  Where  a  collector  pays  school  moneys 
belonging  to  a  certain  school  district  to  any  person  other  than  the  treasurer 
of  the  proper  township,  he  will  be  guilty  of  a  breach  of  his  bond,  and 
liable  to  nominal  damages,  although  the  person  receiving  the  money,  upon 
discovery  of  the  mistake,  pays  over  the  same  to  the  proper  school  district 
officers,  so  that  such  district,  in  fact,  loses  nothing. 

3.  Evidence — director,  in  suit  by  trustees.  In  a  suit  by  the  trustees  of 
schools,  against  a  collector,  upon  his  bond,  for  not  paying  over  to  them  the 
taxes  belonging  to  one  of  their  school  districts,  it  is  error  to  permit  a 
director  of  such  district  to  give  his  conclusions  that  the  district  has  received 
all  its  share  of  the  taxes.  The  directors  have  no  interest  in  such  a  suit,  and 
have  no  right  to  speak. 

4.  Same — affidavit  of  collector  to  return.  Under  the  act  of  1872,  the 
county  treasurer  had  no  right  to  administer  an  oath  to  a  township  collector; 
and  when  he  does,  the  return  and  affidavit  of  the  collector  thereto  can  not 
be  admitted  in  evidence  to  prove  the  facts  therein  stated. 

5.  Costs — when  error  to  give  judgment  for.  In  an  action  in  the  name 
of  the  people,  for  the  use  of  school  trustees,  upon  the  official  bond  of  a 
collector,  where  the  plaintiffs  fail,  it  is  error  to  render  judgment  against 
them  for  costs.  As  against  the  people,  no  judgment  for  costs  can  be  ren- 
dered, and  the  trustees  of  schools,  when  seeking  to  recover  a  portion  of  the 
school  money,  are  not  liable  to  be  taxed  for  costs. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Cunningham  &  Webber,  for  the  appellants. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  in  the  Champaign  circuit  court, 
by  the  People  of  the  State  of  Illinois,  for  the  use  of  the 
trustees  of  schools  in  township  19,  range  14  west,  plaintiffs, 
and  against  James  Yeazel,  impleaded  with  Jackson  Lewis, 
defendants,  on  the  official  bond  of  Lewis,  as  collector  of  that 
township. 

It  is  alleged  that  Lewis  had  collected  the  amount  of  the 
school  tax  levied  in  pursuance  of  the  statute;  that  a  proper 
certificate  of  the  amount  had  been  delivered  to  the  township 
treasurer,  which  he  duly  presented  to  Lewis,  the  collector,  and 
demanded  payment  thereof.     The  breach  assigned  is,  the  re- 
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fusal  of  the  collector  to  pay  the  same  to  the  treasurer,  on  his 
demand. 

Several  pleas  were  put  in  by  the  defendants,  to  all  of  which, 
except  the  second,  a  demurrer  was  sustained. 

The  issue  made  up  on  this  second  plea  brings  up  the  ques- 
tion of  the  legality  of  a  payment  of  such  money  by  the  col- 
lector to  any  other  person  than  the  township  treasurer  of  the 
proper  township. 

A  reference  to  chapter  120,  title,  "Revenue,"  answers  the 
question.  After  providing  when  the  tax  books  shall  be  deliv- 
ered to  the  collector,  with  a  warrant  attached,  section  138 
provides,  the  warrant  shall  direct  the  town  or  district  collector, 
after  deducting  the  compensation  to  which  he  may  be  entitled, 
to  pay  over  to  the  proper  officer  the  amount  of  tax  collected 
for  the  support  of  highways  and  bridges,  and  to  the  super- 
visor of  the  town,  the  moneys  which  shall  have  been  collected 
therein  to  defray  town  expenses;  to  the  proper  school  officers, 
the  district  school  tax,  etc.  By  section  40  of  chapter  122, 
title,  "Schools,"  the  township  treasurer  is  constituted  "the 
only  lawful  depositary  and  custodian  of  all  township  and  dis- 
trict school  funds."  By  section  45  of  the  same  chapter,  the 
county  clerk  is  required  to  send  to  each  township  treasurer  a 
certificate  of  the  amount  due  each  district  or  fraction  of  a  dis- 
trict in  his  township,  of  the  tax  levied  and  placed  upon  the 
tax  books;  and,  on  or  before  the  first  day  of  April  next  after 
the  delivery  of  the  tax  books,  *  *  *  or  so  soon  thereafter 
as  the  township  treasurer  shall  present  the  certificate  of  the 
amount  of  the  tax,  and  make  a  demand  therefor,  the  collector 
shall  pay  to  the  township  treasurer  the  full  amount  of  the  tax 
as  certified  by  the  county  clerk,  *  *  *  taking  of  the  town- 
ship treasurer  his  receipt  therefor,  which  shall  be  evidence, 
etc.;  and  the  treasurer  is  required  to  enter  amount  collected 
in  his  books,  under  the  proper  heads,  and  pay  the  same  out  as 
provided  by  law.     Rev.  Stat.  1874,  pp.  961,  962. 

It  will  be  seen,  the  statute  very  plainly  prescribes  the  duty 
of  the  collector.     The  path  marked  out  for  him  must  be  pur- 
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sued  by  him.  Failing  in  this,  there  is  necessarily  a  breach  of 
his  bond,  and  his  surety  must  respond. 

In  this  case,  it  appears  that  the  collector,  Lewis,  paid  to  one 
Swearingen,  township  treasurer  *of  township  19,  range  11, 
when  he  should  have  paid  it  to  Freeman,  township  treasurer 
of  town  19,  range  14  west,  and  Swearingen,  on  discovering 
the  mistake,  paid  the  amount  to  the  school  directors  of  town 
19,  range  14,  so  that  the  district  lost  nothing.  The  proper  dis- 
trict received,  in  this  indirect  way,  all  the  money  to  which  it 
was  entitled.  Still,  there  was  a  breach  of  the  condition  of  the 
bond,  and  judgment  should  have  gone  against  the  surety  for 
nominal  damages  at  least.  Though  the  district,  in  a  pecuniary 
view,  lost  nothing,  a  violation  of  a  plain  law  is  established 
against  the  collector,  and  it  will  not  do  to  disregard  it.  Such 
a  mistake  as  is  here  shown  can  not  be  permitted  to  pass 
unnoticed  by  the  courts.  A  strict  compliance  with  the  law 
must  be  required  of  all  officials.  Sureties  must  understand 
this,  and  they  must  know,  if  their  principals  are  derelict  they 
may  be  made  to  suffer. 

It  is  objected  by  appellants  that  John  L.  Conley,  who  was  a 
school  director  of  the  district,  was  permitted  to  answer,  against 
objections  of  plaintiffs,  this  question:  State  whether  or  not 
district  ]STo.  1  received  all .  it  was  entitled  to  receive  from  the 
revenue  of  1872?  The  answer  was,  that  the  district  had 
received  all  it  was  entitled  to  out  of  the  revenue  of  that  year. 
The  conclusions  of  this  director  were  not  testimony  in  the 
cause,  he  having  no  interest  therein,  and  having  no  right  to 
speak  in  regard  thereto.  This  suit  was  instituted  in  the  name 
of  the  people,  for  the  use  of  the  trustees  of  certain  schools,  in 
which  the  directors  have  no  concern.  This  testimony  should 
not  have  been  admitted. 

Appellants  further  complain  that  the  court  admitted,  against 
their  objections,  as  evidence  for  the  defendant,  an  affidavit 
made  by  the  collector  to  his  return  to  the  county  treasurer  of 
the  delinquent  list.  There  is  a  fatal  objection  to  that  affida- 
vit— it  is  not  taken  and  made  before  any  person  authorized  by 
the  law  then  in  force  to  administer  the  oath.     Section  284  of 
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the  revenue  law  of  1872  provides,  that  any  oath  authorized  to 
be  administered  under  that  act.  may  be  administered  by  an 
assessor  or  deputy  assessor,  or  by  any  other  officer  having 
authority  to  administer  oaths.  Rev.  Stat.  1874,  p.  904.  The 
county  treasurer,  before  whom  this  affidavit  was  made,  was  not 
such  an  officer. 

It  is  complained,  the  court  modified  certain  instructions 
asked  by  plaintiffs.  In  the  views  we  have  expressed,  the 
modification  was  not  improper.  If  the  school  district  has 
suffered  no  injury — has  received,  though  in  an  indirect  way,  all 
the  money  it  was  entitled  to,  and  from  the  collector,  he  should 
not  be  required  to  pay  it  a  second  time. 

Exceptions  are  taken  to  instructions  given  for  the  defend- 
ants. The  first  is  based  on  the  affidavit  of  the  collector  to  his 
return  of  delinquent  property,  which  we  hold  was  not  con- 
formable to  the  statute,  and  the  same  may  be  said  of  the 
second.  The  collector's  affidavit  is  not  in  the  case.  As  to  the 
third  instruction,  it  is  not  objectionable.  The  fourth  may  be 
sustained  by  what  we  have  already  said,  but  not  in  its  whole 
extent.  The  money  actually  received  by  the  school  district 
would  go  to  mitigate  the  damages,  but  not  to  the  entire  dis- 
charge of  the  defendant.  Instead  of  being  told  they  should 
find  for  the  defendant,  they  should  have  been  directed  to  find 
at  least  nominal  damages  for  the  plaintiffs,  a  breach  of  the 
bond  having  been  clearly  established. 

It  is  further  complained,  that  the  court  rendered  a  judgment 
against  the  plaintiffs  for  costs.  The  people  were  plaintiffs, 
suing  for  the  use  of  the  trustees  of  certain  school  districts. 
As  against  the  nominal  plaintiffs,  no  judgment  for  costs  can 
be  legally  rendered;  and  as  to  the  beneficiaries,  they  are  agents 
seeking  to  recover  a  portion  of  the  school  money,  and,  by  sec- 
tion 78  of  statute  of  1874,  title,  "  Schools,"  they  are  not  liable 
to  be  taxed  for  costs. 

For  this  reason,  the  judgment  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Supervisor   and    Assessor  of    Hensley  Township 

v. 
The  People  ex  reL    David  Bailey. 

1.  Townships — apportionment  of  debts,  etc.,  on  division.  A  subscription 
voted  to  a  railway  company  by  a  town  before  an  order  for  the  division  of 
the  town,  where  there  is  no  discretion  left  as  to  making  the  subscription  and 
issuing  of  bonds  in  payment,  constitutes  an  indebtedness  within  the  mean- 
ing of  the  law  requiring  its  apportionment  on  a  division  of  the  town,  al. 
though  the  bonds  may  not  have  been  issued  until  after  the  order  for  the 
division.  The  law  embraces  any  contract,  agreement  or  legal  liability  in- 
curred, whether  a  present  complete  liability  or  one  to  ripen  into  such  in  the 
future. 

2.  And  so  a  liability  of  a  town  to  subscribe  a  sum  of  money  to  procure 
the  location  of  the  Industrial  University  in  the  county,  had  in  pursuance  of 
law,  under  a  vote  after  the  making  of  an  order  for  a  division  of  the  town, 
but  which  was  not  to  take  effect  until  a  day  after  the  taking  of  the  vote,  is 
an  indebtedness  to  be  apportioned  after  the  division  of  the  town. 

3.  Same — division.  The  board  of  supervisors  can  divide  a  township 
only  at  a  regular  meeting,  and  upon  sixty  days'  notice ;  and  an  order  for  this 
purpose,  that  the  separation  or  division  shall  not  take  effect  until  the  next 
annual  election  of  town  officers,  is  authorized  and  is  in  accordance  with  the 
statute. 

4.  Municipal  subscription — assurances  to  procure  do  not  invalidate. 
Assurances  by  the  officers  of  a  railway  company,  in  writing,  that  if  a  vote 
by  a  town  is  in  favor  of  subscription  to  its  capital  stock,  the  bonds  w.ill 
not  be  called  for  until  satisfactory  assurance  is  given  of  the  completion  of 
the  road,  can  not  be  regarded  as  a  fraud  operating  to  induce  an  affirmative 
vote.  And  when  such  a  vote  is  had,  if  the  supervisor  enters  into  a  further 
agreement  to  issue  but  half  of  the  bonds  voted,  on  satisfactory  assurances, 
this  will  not  release  a  new  town,  formed  out  of  part  of  the  original  town, 
from  the  payment  of  its  just  proportion. 

5.  Same — what  is  a  corporate  purpose.  Counties,  towns  and  other  muni- 
cipal  bodies  might,  under  the  old  constitution,  be  invested  with  power  to 
vote  donations  to  secure  the  location  and  erection  of  an  university,  as  this 
is  a  corporate  purpose,  within  the  meaning  of  the  constitution. 

6.  Same — legality.  If  the  legislature  authorizes  a  municipal  corporation 
to  vote  a  donation  or  subscription  to  secure  the  location  and  erection  of  a 
public  building,  a  vote  authorizing  the  same  will  create  a  legal  liability. 
The  courts  can  not  inquire  into  the  propriety  or  policy  of  such  legislation. 
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Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding.     , 

Messrs.  Somers  &  Weight,  for  the  appellant. 
Messrs.  Sweet  &  Day,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  a  petition  filed  for  the  purpose,  the  court  below  awarded 
a  writ  of  mandamus  to  compel  the  supervisor  and  assessor  of 
the  town  of  Hensley  to  join  the  supervisor  and  assessor  of  the 
town  of  Champaign  in  dividing  property  of  the  latter  town, 
and  in  apportioning  its  indebtedness  between  the  two  towns. 
The  proceeding  was  under  the  provisions  of  the  6th  and  9th 
sections  of  article  3  of  the  Township  Organization  Law  of 
1861. 

It  appears  that  townships  19  and  20,  up  to  the  11th  day  of 
September,  1866,  were  embraced  in  one  township,  and  it  was 
known  as  West  Urbana.  On  that  day,  the  board  of  supervi- 
sors of  the  county,  on  a  petition  filed  for  the  purpose,  divi- 
ded the  territory,  and  set  off  township  20  into  a  township  by 
the  name  of  Grant,  but  by  a  proviso  annexed  to  this  order  the 
division  was  not  to  take  effect  until  the  first  day  of  the  follow- 
ing April.  At  the  town  election  in  that  month,  the  new 
township  organized  by  electing  officers,  and  it  has  continued 
to  so  act  to  the  present  time.  Subsequently  to  this  division  the 
new  township  has  taken  the  name  of  Hensley,  and  the  old  one 
that  of  Champaign. 

Ko  objection  to  the  legality  of  this  division  and  organization 
is  urged.  It  appears  that  a  meeting  of  the  supervisors  and 
assessors  of  the  two  towns  was  held,  after  notice  given,  to  di- 
vide the  property  of  the  old  township,  and  apportion  its  indebt- 
edness in  accordance  with  the  provisions  of  the  statute,  but  the 
supervisor  and  assessor  of  appellant  township  denied  that  their 
township  was  liable  to  pay  any  portion  of  such  indebtedness,  and 
the  effort  to  apportion  failed,  and  thereupon  this  proceeding  was 
instituted,  and  on  a  trial  the  court  below  held  appellant  liable 
35— 84th  III. 
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to  pay  its  proportion  of  the  indebtedness,  and  awarded  a  per- 
emptory writ  to  compel  them  to  make  the  apportionment,  and 
this  appeal  is  prosecuted  to  reverse  that  judgment. 

The  indebtedness  consists  of  $50,000  of  bonds,  one-half 
issued  to  the  Monticello  Railroad  Company  on  a  subscription 
for  stock  in  the  company,  and  the  other  half  by  bonds  issued 
to  Champaign  county,  to  aid  in  securing  the  location  of  the 
Industrial  University  at  Urbana,  in  that  county. 

It  is  admitted  that  the  indebtedness  to  the  railroad  was  voted 
at  elections  held  in  the  township  before  it  was  divided,  but  the 
bonds  were  not  issued  until  after  the  order  was  entered  for  the 
division,  and  that  the  bonds  to  the  county  were  voted  in  March, 
after  the  order  for  the  separation  was  entered,  and  before  the 
new  township  elected  officers. 

It  is  first  insisted,  that  this  did  not  constitute  an  indebted- 
ness— that  the  town  was  not  indebted  until  the  bonds  were 
issued.  To  so  hold,  would  be  too  narrow  a  construction  of  the 
statute.  It  might  be,  with  equal  propriety,  said,  there  was  no 
indebtedness  until  the  money  became  due — and  yet  it  would 
almost  be  a  perversion  of  terms  to  so  hold.  The  statute  mani- 
festly intended  that  all  liabilities,  absolute  or  contingent,  so 
thev  exist  at  the  time  of  the  separation,  shall  be  apportioned 
This  is  fair,  reasonable,  and  simply  just,  and  the  word  "debts" 
or  "  indebtedness,"  in  its  general  acceptation,  means  liabilities, 
without  regard  to  their  technical  form.  From  the  injustice 
and  wrong  that  would  result  from  any  other  interpretation,  we 
are  of  opinion  that  the  term  was  used  by  the  General  Assembly 
in  its  usual,  broad  and  comprehensive  sense,  and  that  it  would 
embrace  any  contract,  agreement  or  legal  liability  which  had 
been  incurred,  whether  it  was  a  present  complete  liability  or 
should  ripen  into  such  in  the  future. 

In  this  case  a  vote  was  taken,  under  and  in  pursuance  of 
law,  resulting  in  favor  of  issuing  $25,000  of  bonds  of  the  town- 
ship, with  which  to  pay  for  an  equal  amount  of  stock  in  the 
railroad  company;  and  the  law  made  it  the  duty  of  the  offi- 
cers of  the  township  to  make  a  subscription  and  to  issue  the 
bonds.     It  was  not  left  optional  with  them,  under  this  law,  to 
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subscribe  or  not,  but  it  was  declared  to  be  a  duty,  on  the  vote 
resulting  in  favor  of  subscription.  The  township  could,  there- 
fore, have  been  compelled  to  issue  the  bonds  on  a  tender  of 
the  stock  by  the  railroad  company,  and  the  giving  satisfactory 
assurances  of  the  completion  of  the  road.  This,  then,  was  the 
liability  of  the  township,  both  at  the  time  the  order  of  separation 
was  made,  and  at  the  election  in  April,  following — a  liability 
imposed  by  a  vote  of  the  citizens  of  the  whole  town,  those  in  the 
territory  of  Hensley,  no  doubt,  participating  and  aiding  in  the 
imposition  of  the  liability.  If  the  construction  of  the  road 
was  a  benefit  to  the  inhabitants  of  the  territory  before  the  sep- 
aration, a  mere  resolution,  and  the  election  of  officers  in  the 
severed  territory,  would  not,  in  the  slightest  degree,  deprive 
them  of  these  benefits.  They  undeniably  enjoy  them  as  fully 
in  the  two  towns  as  they  could  have  done  united  as  one. 

The  citizens  of  Hensley  must  have  known,  when  they  voted 
to  incur  this  liability,  that  they  would  be  required  to  bear 
each  his  ratable  proportion  of  the  burthen,  as  the  order  was 
not  passed  to  divide  the  territory  of  the  township.  If,  how- 
ever, they  then  anticipated  the  separation,  we  can  not  suppose 
they  could  have  designed  to  obtain  all  of  the  benefits  of  the 
road,  and  to  impose  the  burthen  on  the  diminished  population 
and  territory  of  the  old  township  from  which  they  expected  to 
separate.  To  have  done  so  would  have  been  unfair  and  unjust, 
and  we  will  not  presume  they  intended  to  so  act. 

It  is  urged  that  the  president  and  secretary  of  the  railroad 
company  gave  a  written  guaranty,  that  if  the  vote  resulted  in 
favor  of  subscription,  the  bonds  would  not  be  called  for  until 
satisfactory  assurances  should  be  given  of  the  completion  of 
the  road,  and  that  these  assurances  were,  in  some  manner,  a  fraud 
on  the  voters.  If  so,  we  are  wholly  unable  to  see  how  it  could 
have  so  operated.  On  the  contrary,  it  shows  the  highest  sense 
of  official  duty  on  the  part  of  the  supervisor  to  protect  the 
people  of  his  township  from  fraud  and  loss.  He  thereby  placed 
the  control  of  the  bonds  in  his  own  power,  that  enabled  him 
to  prevent  the  issue  of  the  bonds  until  he  was  satisfied  the 
road  would  be  completed,   and  the  people  of  the  township 
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obtain  that  for  which  they  paid  their  money — the  comple- 
tion of  the  road.  So  far  from  seeing  any  objection  to  his 
action  in  this  regard,  we  think  it  was  fully  warranted,  and 
operated  to  the  benefit  of  the  inhabitants  of  the  towns.  Nor 
did  it  change  their  liability  or  form  a  new  contract,  but  it  only 
operated  as  a  security  that  the  company  would  perform  their 
part  of  the  agreement. 

But,  it  is  said  that  it  induced  persons  to  vote  for  the  sub- 
scription. This  may  or  may  not  be  true.  But  what  was  the 
inducement  to  vote  for  the  road?  Manifestly,  that  it  might  be 
completed  and  the  expected  benefits  obtained,  and  this  only 
secured  them  in  the  realization  of  their  expectations.  It  pro- 
duced no  injury,  nor  did  it  result  in  any  loss. 

It  is  again  urged,  that,  subsequently,  the  supervisor  entered 
into  a  further  arrangement,  by  which  he  issued  but  one-half 
of  the  bonds  on  assurances  of  completion,  and  was  to  withhold, 
and  did  withhold,  the  other  half  until  the  road  was  completed, 
and  that  by  this  arrangement  Hensley  was  released  from  pay- 
ing any  portion  of  this  debt.  "We  fail  to  comprehend  why  or 
on  what  principle  it  should.  It  was  fully  within  the  power 
of  the  supervisor  to  make  the  arrangement  as  a  protection 
against  loss,  and  if  so.  he  had  the  power  at  the  time  the  vote 
was  taken,  and  which  was  had  subject  to  the  exercise  of  this 
power.  If,  however,  no  such  power  existed,  then  the  arrange* 
ment  was  void,  and  lie  was  required  under  the  law  by  virtue 
of  which  the  vote  was  had,  and  it  was  his  duty,  to  issue  the 
bonds  when  the  stock  was  tendered  and  satisfactory  assurances 
were  given  of  the  completion  of  the  road,  and  he  only  did  his 
duty  under  the  law  in  issuing  and  delivering  the  bonds. 

Had  the  bonds  been  issued  and  the  road  never  been  com- 
pleted, we  presume  the  conduct  of  the  supervisor  would  have 
been  condemned  in  much  stronger  terms  by  the  township  for 
which  he  acted.  So  far  from  his  course  in  the  matter  being 
wrong,  we  think  he  showed  unusual  business  sagacity  and 
judgment,  and  that  it  is  highly  commendable.  He  seems  to 
have  performed  his  whole  duty,  and  to  have  done  it  well.  If 
other  officers  had  acted  with  the  same  good  judgment  and 
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conscientious  regard  for  the  interest  of  their  townships,  we 
would  hear  less  complaint  that  debts  have  been  incurred  but 
roads  have  not  been  built,  and  loss  incurred,  and  the  people 
received  nothing  in  return.  There  is  no  force  in  this  objec- 
tion. 

What  we  have  said  applies  to  the  bonds  issued  to  secure  the 
location  of  the  Industrial  University.  The  liability  was  in- 
curred, and  the  voters  of  Hensley  participated  in  creating  the 
liability,  and  have  received  the  benefits  it  conferred — whether 
to  the  extent  anticipated  or  not  is  not  a  proper  subject  of  in- 
quiry. But  there  is  this  difference  in  this  debt  and  that  in- 
curred to  aid  in  constructing  the  railroad,  as  in  that  case  the 
vote  was  had  before  the  order  of  separation  was  entered,  whilst 
these  bonds  were  voted  after  that  order  was  entered.  But  it 
must  be  remembered  that  the  order,  by  its  terms,  provided 
that  the  separation  should  not  take  place  until  the  following 
April.  This  is  the  order,  and  it  can  not  he  held  to  have  any 
other  meaning. 

If,  then,  the  board  of  supervisors  had  power  to  provide  that 
the  order  should  become  operative  at  a  future  day,  the  sever- 
ance did  not  occur  in  this  case  until  the  period  arrived.  The 
General  Assembly  could  not  have  intended  to  confer  power  on 
the  board  to  cut  off  territory  for  a  new  township,  and  leave 
them  for  six  or  seven  months  without  any  township  govern- 
ment; and  it  would  seem  that  an  order  dividing  the  township 
could  only  be  made  at  a  regular  meeting  of  the  board,  as  sixty 
days'  notice  of  the  application  is  required  to  be  given,  nor  does 
the  statute  refer  to  a  called  meeting,  and  hence  we  must  con- 
clude that  such  action  must  be  had  at  a  regular  meeting  of 
the  board.  •  If  the  order  adopted  at  a  regular  session  could 
only  take  effect  on  its  adoption,  the  territory  thus  set  off 
would  be  subject  to  great  inconvenience,  on  account  of  want  of 
power  to  repair  roads  and  bridges,  and  other  almost  indispensa- 
ble corporate  actions.  But  an  order  entered  as  this  was,  can 
produce  no  inconvenience,  as  all  corporate  functions  and  duties 
are  performed  by  the  original  town  until  the  new  one  can  elect 
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officers  and  become  organized,  and  capable  of  performing  cor- 
porate functions. 

We  are,  for  these  and  other  reasons,  clearly  of  opinion  that 
this  order  was  authorized  and  in  strict  accordance  with  the 
statute,  and  that  the  separation  was  not  affected  or  complete 
until  the  fir&t  of  April — the  time  fixed  by  the  order — and  that 
this  debt  became  such  a  liability  that  it  should  be  apportioned 
between  the  townships. 

It  is,  however,  urged,  that  the  law  under  which  this  debt 
was  voted  was  unconstitutional  and  immoral  in  its  tendency. 
As  to  its  propriety,  we  have  no  power  to  consider  it — that  is 
for  the  consideration  of  the  General  Assembly.  We  can  only 
consider  the  question  of  the  power  of  the  legislative  branch 
of  the  government  to  adopt  any  and  all  laws.  If  that  depart- 
ment has  the  constitutional  power  to  make  the  enactment,  we 
have  nothing  to  do  with  its  policy.  Then,  could  the  General 
Assembly  empower  counties,  towns  and  other  municipal  bodies 
to  vote  donations  to  secure  the  location  and  the  erection  of 
this  university?  Was  it  a  corporate  purpose,  within  the  mean- 
ing of  the  constitution?  In  the  case  of  Burr  v.  The  City  of 
Carhondale,  76  111.  455,  these  questions,  under  a  similar  law, 
were  fully  discussed,  and  the  law  was  held  to  be  constitutional, 
and  the  debt  created  for  a  corporate  purpose,  and  the  bonds  so 
voted  and  issued  were  valid.  That  case,  being  similar  in  its, 
material  features,  must  be  held  to  govern  this  case. 

The  entire  record  considered,  we  fail  to  perceive  any  error 
for  which  the  judgment  of  the  court  below  should  be  reversed, 
and  it  must  be  affirmed. 

Judgment  affirmed. 
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Alonzo  A.  Wheelock  et  al. 

v. 

The  People,  for  the  use  of  Scott  County. 

1.  Fees  and  salakies — time  for  fixing  by  county  board.  Where  the  com- 
pensation of  a  sheriff  has  not  been  previously  fixed  by  the  county  board, 
the  first  meeting  of  the  board  after  his  election  is  the  proper  time  to  fix 
such  compensation. 

2.  Same — can  not  be  changed.  After  the  compensation  of  county  officers 
has  once  been  determined  by  the  county  board,  any  subsequent  order,  so 
far  as  it  may  have  the  effect  to  increase  or  diminish  such  compensation,  is 

void. 

3.  Same — compensation  need  not  include  expenses.  The  clause  of  the 
constitution  in  relation  to  the  compensation  of  county  officers,  does  not 
mean  that  the  compensation  to  be  fixed  by  the- county  board  shall,  in  every 
instance,  include  all  expenses  of  the  office,  but  it  may,  or  may  not,  include 
such  expenses.  The  compensation  of  such  officers  may  be  fixed  at  a  sum 
not  exceeding  the  constitutional  limit,  and  another  sum  designated  for 
necessary  clerk  hire,  stationery,  fuel,  and  other  expenses. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

At  the  November  election,  1872,  Alonzo  A.  Wheelock  was 
elected  sheriff  of  the  county  of  Scott,  qualified,  and  entered 
upon  the  duties  of  the  office.  ]NTo  compensation  had  been 
previously  fixed  for  the  sheriff,  but  at  the  first  meeting  of  the 
county  board  after  the  election,  viz.:  on  December  5,1872, 
the  board  passed  the  following  order:  "It  is  ordered  that  the 
compensation  of  the  sheriff  and  ex-officio  collector  of  Scott 
county,  Illinois,  be  the  fees  and  emoluments  of  said  office  that 
now  are,  or  may  hereafter  be,  allowed  by  law,  provided,  such 
compensation,  after  paying  necessary  deputy  hire,  stationery, 
fuel,  and  other  expenses  of  said  office,  does  not  exceed  the 
maximum  fixed  by  the  constitution  of  the  State  of  Illinois, 
for  counties  of  its  class;  all  over  said  amount  to  be  paid  into 
the  county  treasury." 

On  June  4,  1873,  the  board  made  the  following  supple- 
mental or  explanatory  order:     "It  appearing,  by  order  of  the 
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county  court,  made  December  5,  1872,  the  sheriff  of  this 
county  was  allowed  $1500,  it  being  the  amount  allowed  by 
the  constitution,  and,  it  further  appearing,  by  article  10,  sec- 
tion 10,  of  said  constitution,  that  said  court  shall  fix  the  neces- 
sary amount  of  deputy  hire,  fuel,  stationery,  and  expenses, 
it  is,  therefore,  ordered  by  this  court,  that  the  amount  of  said 
deputy  hire,  fuel,  stationery,  and  expenses  of  said  office,  shall 
be  the  additional  fees  and  emoluments  of  said  office  of  sheriff, 
over  and  above  the  said  $1500  heretofore  allowed  said  sheriff, 
with  the  exception  of  fees  in  criminal  cases  named  in  section 
118  of  the  act  in  relation  to  fees  and  salaries,  in  force  July  1, 
1872." 

This  action  is  against  the  sheriff  and  his  sureties  on  his 
official  bond.  The  declaration  is  in  the  usual  form,  and  by 
way  of  recitals,  it  is  shown  the  county  board,  on  the  5th  day 
of  December,  1872,  being  the  first  regular  meeting  after  his 
election,  fixed  the  sheriff's  compensation  at  $1500,  and  after- 
wards, on  the  3d  day  of  June,  1874,  allowed  the  sheriff  $968.98, 
for  expenses  of  office  for  the  year  ending  December  1,  1873, 
and,  on  the  same  day,  the  board  ordered  him  to  pay  into  the 
county  treasury  the  balance  of  fees  collected  after  deducting 
compensation  and  allowances;  and  afterwards,  on  the  28th 
day  of  December,  1874,  the  board  allowed  the  sheriff  $1000 
for  expenses  of  office  for  the  year  ending  first  Monday  of 
December,  1874,  and  ordered  him  to  pay  into  the  county 
treasury  the  balance  of  fees  collected  after  deducting  compensa- 
tion and  allowances. 

Two  breaches  are  assigned— 

First — That  such  sheriff  failed  to  pay  into  the  county  treas- 
ury, in  pursuance  ■  of  the  order  of  June  3,  1874,  all  earnings 
of  his  office  by  him  received  for  the  year  ending  December  1, 
1873,  in  excess  of  compensation  and  allowances,  but  converted 
the  same  to  his  own  use,  to  the  amount  of  $1500. 

Second — That  the  sheriff  failed  to  pay  into  the  county 
treasury,  in  pursuance  of  the  order  of  December  28,  1874,  al] 
earnings  of  his  office  by  him  received  in  excess  of  compensa- 
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tion  and  allowances,  but  converted  the  same  to  his  own  use,  to 
the  amount  of  $1500. 

It  is  conceded  by  pleadings  of  both  parties,  the  population 
of  Scott  county  does  not  exceed  20,000.  To  the  original  decla- 
ration, defendants  filed  six  pleas.  The  first  was  nil  debit,  upon 
which  issue  was  joined.  The  others  were  all  special  pleas, 
setting  forth,  in  substance,  with  appropriate  averments,  the 
orders  of  the  county  court  of  December  5,  1872,  and  June  3, 
1873,  in  regard  to  the  sheriff's  compensation  and  allowances 
for  deputy  hire,  and  other  expenses  incident  to  the  office,  as  a 
full  and  complete  bar  to  the  action. 

Afterwards,  on  leave  obtained,  plaintiff's  amended  the  decla- 
ration by  striking  out  of  the  assignment  of  breaches  every 
thing  in  relation  to  allowances  of  expenses.  The  demurrer 
filed  to  the- several  special  pleas  was  then  carried  back,  and 
sustained  to  the  declaration.  Plaintiff's  again,  on  leave  ob- 
tained for  that  purpose,  amended  the  declaration  by  striking 
out  the  previous  amendment,  so  that  the  declaration  was  as 
originally  filed. 

Defendants,  in  addition  to  the  pleas  on  file,  then,  by  leave 
of  court,  filed  another  or  seventh  plea,  in  substance  the  same 
as  the  former  pleas,  with  additional  averments,  setting  forth 
the  total  receipts  of  the  office,  and  the  actual  and  necessary 
expenses  of  the  office  for  clerk  and  deputy  hire,  fuel,  station- 
ery and  other  legitimate  expenses,  and  that  after  pajdng  the 
same,  the  compensation  or  salary  for  the  first  year  of  his  term 
was  $905.03,  and  no  more,  and  for  the  second  year  it  was 
$500.83,  and  no  more.  A  demurrer  interposed  was  sustained 
to  all  the  special  pleas,  and  defendants  electing  to  stand  by  their 
pleas,  judgment  was  rendered  against  them  for  the  penalty  in 
the  bond,  and  damages  assessed  at  the  sum  of  $3197.16,  debt 
to  be  discharged  on  payment  of  damages.  Defendants  bring 
the  case  to  this  court  on  error. 

Mr.  N.  M.  Knapp,  Mr.  J".  G.  Henderson,  and  Messrs  Dum- 
mer  &  Brown,  for  the  plaintiff's  in  error. 
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Mr.  James  M.  Kiggs,  and  Mr.  ¥m.  W.  Berry,  for  the 
defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  decision  of  this  case  will  depend  on  the  construction 
that  shall  be  given  to  the  order  of  the  county  court  in  relation 
to  compensation  of  the  sheriff  for  the  current  term,  made  on 
the  5th  of  December,  1872.  His  compensation  had  not  pre- 
viously been  fixed,  and  that  being  the  first  meeting  of  the 
board  after  the  election,  it  was  the  proper  time  to  determine 
what  his  compensation  should  be.  All  subsequent  orders  of 
the  board,  so  far  as  they,  or  any  of  them,  may  have  the  effect 
to  increase  or  diminish  the  sheriff's  compensation  during  the 
current  term,  are  void,  as  being  inhibited  by  the  constitution. 
Section  10,  article  10  of  the  constitution,  which  makes  it  the 
duty  of  the  county  board  to  "  fix  the  compensation  of  all  county 
officers,  with  the  amount  of  their  necessary  clerk  hire,  sta- 
tionery, fuel  and  other  expenses,"  also  provides  "that  the 
compensation  of  no  officer  shall  be  increased  or  diminished 
during  his  term  of  office."  It  is  plain,  therefore,  the  rights 
of  the  parties,  whatever  they  may  be,  were  fixed  unalterably 
by  the  order  of  the  county  board  made  December  5,  1872. 
The  order  of  June  3,  1873,  was  not  intended  to  affect  the  com- 
pensation of  the  sheriff,  and,  had  it  been  so  intended,  it  would 
have  been  inoperative  and  void.  It  was  simply  explanatory 
of  the  former  order  in  relation  to  the  sheriff's  compensation, 
and  was  made  under  the  belief,  no  doubt,  it  was  the  duty  of 
the  board,  under  the  constitution,  to  fix,  also,  the  "amount 
for  deputy  hire,  fuel,  stationery  and  expenses."  That  is  the 
purpose  expressed  in  the  order  itself. 

To  ascertain  what  is  the  meaning  of  the  order  of  December 
5,  1872,  we  must  read  it  in  connection  with  that  clause  of  the 
constitution  and  section  of  the  statute  on  this  subject.  When 
that  is  done,  it  seems  quite  clear  the  board  intended  to,  and 
did,  allow  the  sheriff  $1500  each  year  as  his  compensation, 
together  with  a  sufficient  amount  of  what  remained  of  fees 
received  as  would  pay  deputy  hire,  fuel,  stationery  and  other 


1S77.]  Wheelock  et  al.  v.  The  People.  555 

Opinion  of  the  Court. 

expenses,  and  the  balance  of  the  income  of  the  office,  if  any, 
he  was  directed  to  pay  into  the  county  treasury.  The  con- 
struction contended  for  by  plaintiffs  is  a  very  illiberal  one. 
That  clause  of  the  constitution  in  relation  to  compensation  of 
county  officers  does  not  mean  that  the  "  compensation  "  to  be 
fixed  by  the  county  board  shall,  in  every  instance,  include  all 
expenses  of  the  office.  It  may  or  may  not  include  such  ex- 
penses. The  compensation  of  such  officer  may  be  fixed  at  a 
sum  not  exceeding  the  constitutional  limit,  and  another  sum 
designated  for  "  necessary  clerk  hire,  stationery,  fuel  and  other 
expenses."  In  Kilgore  v.  The  People,  76  111.  548,  it  was  held, 
the  compensation  fixed  included,  also,  expenses  for  "  fuel,  sta- 
tionery and  clerk  hire;"  but  that,  it  will  be  observed,  was  for 
the  reason  it  was  so  expressed  in  the  order  of  the  county 
board.  That  is  not  the  case  here.  A  clear  intention  is  mani- 
fested to  give  the  sheriff  a  compensation  of  $1500  each  year 
of  his  current  term,  and  an  additional  sum  for  "deputy  hire, 
fuel,  stationery  and  other  expenses,"  if  enough  for  that  pur- 
pose could  be  realized  from  the  fees  and  emoluments  of  the 
office,  but  not  otherwise.  Should  the  construction  insisted 
upon  be  adopted,  that  the  $1500  appropriated  to  the  sheriff  as 
"compensation,"  also  included  allowances  for  necessary  ex- 
penses of  the  office,  then,  according  to  averments  in  the 
seventh  plea,  admitted  by  the  demurrer  to  be  true,  the  sheriff 
would  not  only  receive  no  compensation  for  his  personal  ser- 
vices, but  would  be  a  heavy  loser  by  having  accepted  and 
performed  the  duties  of  the  office.  That,  certainly,  was  not 
the  intention  of  the  county  board,  and  we  are  unwilling  to 
give  any  such  unreasonable  construction  to  the  order  of  Decem- 
ber 5,  1872,  in  relation  to  the  sheriff's  compensation,  as  would 
work  such  palpable  injustice. 

Without  reference  to  the  mere  form  of  the  pleas,  if  true  in 
substance,  they  present  a  defense  to  the  action.  Any  formal 
defects  that  may  appear  may  be  readily  corrected  on  special 
demurrer. 

It  was  error  to  sustain  a  general  demurrer  to  the  pleas  pre- 


556  St.  Joseph  Mfg.  Co.  v.  Daggett.  [Jan.  T. 

Syllabus. 

sen  ting  the  defense,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 

Breese,  Craig  and  Walker,  JJ:    "We  are  unable  to  concur 
in  the  reasoning  or  conclusion  announced  in  this  opinion. 


The  St.  Joseph  Manufacturing  Company 

v. 

Augustus  M.  Daggett. 


1.  Power  of  sale — of  the  notice  of  sale.  Where  the  requirement  of  the 
power  of  sale  iu  a  mortgage  is,  that  ten  days'  notice  of  the  sale  shall  be 
given,  it  will  be  sufficient,  if  the  notice  is  published  in  a  daily  newspaper, 
and  the  first  insertion  thereof  is  not  less  than  ten  days  before  the  sale. 
It  is  not  necessary  that  ten  days  shall  intervene  between  the  last  insertion 
and  the  day  of  sale. 

2.  Same — character  of  paper  in  which  notice  is  published.  Where  the 
power  of  sale  in  a  mortgage  authorizes  a  sale  in  a  certain  event,  upon  ten 
days'  notice  in  a  newspaper  of  a  certain  city,  no  proof  will  be  required  of 
the  notoriety  or  the  extent  of  the  circulation  of  the  paper  in  which  such 
notice  is  published,  to  sustain  the  sale. 

3.  Mortgage — when  sale  must  first  be  made  of  part  not  alienated.  '  If  a 
party  is  equitably  entitled  to  have  a  part  of  mortgaged  premises,  not  aliena- 
ted by  the  mortgagor,  first  sold  under  a  power  in  the  mortgage,  he  must 
apply  to  a  court  of  chancery  before  the  sale,  and  if  he  does  not,  the  sale 
can  not  be  set  aside  as  against  a  bona  Repurchaser. 

4.  Deputy  clerk — not  estopped  by  acts  of  his  principal.  A  deputy  cir- 
cuit clerk  has  no  independent  authority  as  such,  and  is  under  no  legal  obli- 
gation to  discharge  any  duty  except  under  the  direction  of  his  principal, 
and  therefore  is  not  estopped  from  questioning  the  title  of  a  party  under 
execution  issued  more  than  a  year  after  the  last  day  of  the  term  at  which 
judgment  was  rendered,  when  such  deputy  neglected  to  issue  the  execution, 
in  proper  time,  under  the  directions  of  his  principal,  without  notice  of  his 
bad  faith. 

5.  Sale  under  power — whether  induced  by  fraud.  The  fact,  that  one 
joint  maker  of  a  note  secured  by  mortgage,  upon  the  refusal  of  his  co- 
maker to  pay  his  part  of  an  installment  due,  refuses  to  pay  his  part,  and 
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suggests  a  sale  under  the  power,  is  not  evidence  of  his  fraudulently  pro- 
curing a  foreclosure  of  the  mortgage. 

6.  Lis  pendens— judgment  is  not  as  to  title  claimed  under  it.  A  judg- 
ment for  a  sum  of  money,  which  may  be  satisfied  by  a  sale  of  real  estate, 
if  not  otherwise  satisfied,  can  not  be  regarded  as  lis  pendens  in  regard  to  the 
title  to  the  real  estate  of  the  defendant  in  the  judgment.  It  is  either  a  lien, 
or  the  real  estate  is  unaffected  by  it. 

7.  Estoppel — by  acts  and  representations.  A  party  can  not  rely  upon 
an  estoppel  from  acts  and  representations  upon  which  he  was  not  induced  to 
act  otherwise  than  he  would,  nor  can  he  upon  information  given  which  is 
no  more  than  the  public  records  disclose. 

8.  Judgment — lien,  when  lost.  If  an  execution  is  not  issued  upon  a 
judgment  within  one  year  after  the  last  day  of  the  term  at  which  it  is  ren- 
dered, the  lien  of  the  judgment  upon  real  estate  will  be  lost,  and  a  subse- 
quent mortgagee  of  the  land,  in  good  faith,  or  a  bona  fide  purchaser  at  a 
sale  under  the  mortgage,  will  hold  the  land,  unaffected  by  the  judgment. 

9.  Purchaser — with  notice  of  equities,  protected  by  purchase  from  bona 
fide  holder.  A  purchaser  of  land  with  notice  of  outstanding  equities  may 
protect  himself  by  purchasing  the  title  of  another  who  was  a  bona  fide  pur- 
chaser, and  this  will  not  make  him  hold  the  property  as  a  trustee. 

10.  Parties  in  chancery — bill  to  remove  cloud.  Where  land  is  sold 
under  execution,  none  having  been  issued  within  a  year,  so  that  the  lien  of 
the  judgment  is  lost,  and  the  defendant  executes  a  deed  of  trust  upon  the 
land,  which  is  foreclosed,  and  the  title  passes  to  a  bona  fide  purchaser,  the 
defendant  in  the  execution  and  the  person  secured  by  the  trust  deed,  are  not 
indispensable  parties  to  a  bill,  by  the  purchaser  under  the  deed  of  trust,  to 
set  aside  the  sale  on  execution  as  a  cloud  on  his  title. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  Calvin  H.  Frew,  for  the  appellant. 

Mr.  E.  C.  Gray,  and  Mr.  Z.  S.  Swan,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellee  filed  his  bill  in  chancery,  in  the  court  below, 
against  appellant,  its  attorney,  and  the  sheriff  of  Ford  county, 
praying  that  the  execution  of  a  sheriff's  deed  to  certain  lands 
that  had  been  sold  on  execution  be  enjoined,  and  that  the 
cloud  cast  upon  the  title  of  appellee  by  such  sale  be  removed. 
Appellant  answered,  and  also  filed  its  cross-bill  praying  that 
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it  be  allowed  to  redeem  from  a  certain  deed  of  trust,  nnder 
which  appellee's  title  is  derived.  Answer  was  filed  to  the 
cross-bill,  as  also  were  replications  to  the  respective  answers. 

The  court,  on  hearing,  denied  the  prayer  of  the  cross-bill, 
and  granted  the  prayer  of  appellee's  bill. 

It  appears  that  on  the  6th  of  June,  1871,  appellant  recov- 
ered a  judgment,  in  the  circuit  court  of  Ford  county,  against 
Henry  R.  Daggett  and  Levi  A.  Dodd,  for  $457.16,  but  no 
execution  was  issued  thereon  within  one  year,  nor  until  the 
24th  of  January,  1873,  when  execution  issued  and  was  levied 
on  the  undivided  half  of  the  lands  in  controversy,  as  the  prop- 
erty of  Levi  A.  Dodd,  and  the  same  was  sold  by  the  sheriff  to 
appellant  on  the  26th  of  the  month.  Meanwhile,  appellee 
{Augustus  M.  Daggett)  and  said  Levi  A.  Dodd,  being  owners, 
as  tenants  in  common,  each  of  an  undivided  one-half  of  these 
and  other  lands,  after  the  before-mentioned  judgment  was  ren- 
dered and  before  any  execution  thereon  was  issued,  that  is  to  say, 
on  the  15th  of  August,  1871,  conveyed  them  in  trust,  with  power 
of  sale,  to  E.  D.  Hosmer,  to  secure  an  indebtedness  of  several 
thousand  dollars  to  I.  Lester  Easton;  and  the  conveyance  was, 
shortly  thereafter,  recorded  in  the  proper  office.  On  the  20th 
of  January,  1873,  Dodd  conveyed  his  interest  in  the  lands  to 
Douglas  Eastbrook;  and  on  the  20th  of  January,  1874,  appel- 
lee quitclaimed  his  interest  therein  to  Dodd.  Hosmei>  as 
trustee,  sold  the  lands  at  public  sale  and  conveyed  them  to  the 
purchaser,  Anson  B.  Jenks,  on  the  23d  of  June,  1874,  for 
$2260.  David  A.  Patton  purchased  the  lands  of  Jenks,  for 
appellee,  and  Jenks  conveyed  them  to  Patton  on  the  14th  of 
July,  1874,  and  Patton  conveyed  to  appellee  September  16, 
1874. 

Before  proceeding  to  the  principal  question  discussed  in  the 
arguments  of  counsel,  it  is  necessary  to  notice  two  objections 
which  are  suggested  against  the  validity  of  the  trustee's  sale: 
First,  that  notice  thereof  was  not  given  the  requisite  length 
of  time  before  the  sale;  and  second,  that  after  appellee  quit- 
claimed to  Dodd,  he  still  had  forty  acres,  not  included  in  that 
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conveyance,  but  which  was  embraced  in  the  land  described  in 
the  deed  of  trust;  and  that  this  should  have  been  sold  first. 

The  power  in  the  deed  of  trust  has  this  language:  "  It  shall 
be  lawful  for  the  said  party  of  the  second  part,  his  heirs, 
assigns,  or  successors  in  trust,  to  sell  and  dispose  of  said  prem- 
ises, or  any  part  thereof,  and  all  equity  of  redemption  of  the 
said  party  of  the  first  part,  his  heirs  and  assigns  therein,  either 
in  mass  or  in  separate  parcels,  as  said  second  party,  his  heirs, 
assigns  or  successors,  may  prefer,  at  public  auction,  at  the 
door  of  the  sheriff's  office,  in  the  city  of  Chicago,  in  the  county 
of  Cook,  in  the  State  of  Illinois,  for  the  highest  and  best  price 
the  same  will  bring  in  cash,  ten  days  notice  of  such  sale  hav- 
ing been  first  given  in  one  of  the  newspapers  published  in 
said  city  of  Chicago." 

The  notice  was  published  in  a  daily  paper,  called  "The 
Courier,"  the  first  publication  being  on  the  11th  of  June,  and 
thereafter  the  notice  was  published  daily  until  and  including 
the  23d  of  June,  the  day  of  sale.  It  is  objected,  that  the 
newspaper  was  obscure  and  of  limited  circulation,  and  that 
the  last  publication  should  have  been  ten  days  before  the  sale. 
There  is  no  proof  in  regard  to  the  circulation  or  character  of 
the  paper.  It  appears  to  have  been  a  newspaper,  and  neither 
the  power  nor  the  law  requires  proof  of  any  specific  notoriety 
or  extent  of  circulation,  to  make  a  valid  medium  for  notice  by 
publication.  The  requirement  of  the  power  is  not  that  the 
last  notice  shall  be  published  ten  days  before  sale,  but  simply 
that  ten  days'  notice  shall  be  given  of  the  sale.  The  notice 
was  clearly  sufficient,  and  such  was  the  ruling  of  this  court  in 
the  cases,  in  all  respects  analogous,  of  Weld  et  al.  v.  Hees,  48 
111.  428,  and  Cushman  v.  Stone  et  al.  69  id.  520. 

In  respect  to  the  other  objection,  it  will  have  been  observed 
that  it  was  entirely  discretionary  with  the  trustee,  by  the 
terms  of  the  power,  whether  the  trustee  should  sell  in  mass  or 
in  separate  parcels.  Even  if,  upon  equitable  grounds,  appel- 
lant would  hare  been  entitled  to  have  the  forty  acre  tract,  not 
quitclaimed  to  Dodd,  sold  first,  it  should  have  made  its  appli- 
cation to  a  court  of  chancery,  for  that  purpose,  before  the  sale. 
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We  are  aware  of  no  authority  which  authorizes  a  sale,  other- 
wise free  of  legal  objection,  to  be  set  aside  and  the  title  of  a 
bona  fide  purchaser  to  be  divested,  for  a  cause  of  this  kind. 
Apart  from  this,  however,  this  is  neither  alleged  in  appellant's 
answer  as  a  ground  of  defense,  nor  in  its  cross-bill  as  aground 
for  the  relief  thereby  prayed;  and  we  are,  therefore,  for  this 
reason,  if  for  none  other,  precluded  from  attaching  any  impor- 
tance to  it. 

The  principal  ground  relied  upon  for  a  reversal  of  the  decree 
is  that,  by  the  fraudulent  conduct  of  appellee,  in  connection 
with  that  of  Dodd,  execution  was  prevented  from  being  issued 
on  appellant's  judgment  until  after  the  expiration  of  one  year 
from  the  last  day  of  the  term  at  which  the  judgment  was  ren- 
dered ;  that  the  sale  of  the  trustee  was  induced  by  appellee  to 
be  made,  earlier  than  it  would  otherwise  have  been;  and  that 
Jenks  purchased  for  appellee,  and  not  for  himself;  and  it  is, 
therefore,  insisted,  appellee  is  equitably  estopped  from  claim- 
ing that  the  deed  of  trust  was  a  prior  lien  to  appellant's  judg- 
ment, and  the  title  derived  thereunder  paramount  to  the  title 
with  which  it  should  be  invested  by  the  sheriff's  deed. 

We  have  carefully  examined,  and  re-examined,  all  the  evi- 
dence preserved  in  the  record,  and  are  unable  to  yield  our 
concurrence  in  either  of  these  assumptions  in  regard  to  the 
facts.  - 

The  evidence  shows  that,  during  the  period  in  question, 
Dodd  was  circuit  clerk  and  appellee  was  his  deputy.  It  also 
shows  that  prcecipe  for  an  execution  was  filed  in  the  office  of 
the  circuit  clerk,  within  less  than  a  year  after  the  judgment 
was  rendered;  but  it  likewise  shows  that  Dodd  ordered  appel- 
lee not  to  issue  the  execution,  giving,  as  the  reason  for  such 
order,  that  he  had  arranged  with  appellant's  attorney  to  settle 
the  judgment.  There  is  no  evidence  that  appellee  knew  that 
Dodd  had  not  made  such  arrangement,  but  there  is  proof  to 
the  contrary.  Appellant's  attorney  admits  that  Dodd  made  a 
proposition  to  him,  in  that  respect,  which  he  submitted  to 
appellant  and  with  which  it  was  satisfied;  but  says  that  Dodd 
did  not  comply  with  his  agreement,  and  that  he  did  not  in- 
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tend,  by  entertaining  this  proposition,  that  the  issuing  of  the 
execution  should  be  delayed.  If  Dodd  were  in  the  place  of 
appellee,  it  is  probable,  he  would  be  estopped  from  availing 
of  the  failure  to  issue  the  execution,  within  the  time  requisite 
to  preserve  the  lien  of  the  judgment,  but  upon  this  we  express 
no  opinion.  Appellee  had  no  independent  authority  as  deputy, 
and  was  under  legal  obligation  to  discharge  no  duties  except 
under  the  direction  of  Dodd  as  his  principal.  He  was  respon- 
sible to  him,  and  to  him  alone,  for  the  performance  of  his 
duties.  McNutt  v.  Livingston,  7  Smedes  and  Marshall,  641; 
Snedicor  v.  Davis,  17  Ala.  (N.  S.)  472.  When,  therefore, 
Dodd  ordered  him  not  to  issue  the  execution,  he  was  justified 
in  obeying  the  order;  and  since  it  does  not  appear  that  there 
was  any  circumstance  from  which  he  should  have  doubted  the 
truth  of  the  statement  made  by  Dodd  as  the  reason  for  the 
order,  and  it  is  not  shown  that  he  was  subsequently,  and  with- 
in the  year,  informed  of  its  untruth,  or  of  any  fact  tending  to 
show  that  Dodd  was  acting  in  bad  faith,  we  are  not  warranted 
in  indulging  in  presumptions  to  his  prejudice,  because  of  the 
failure  to  issue  the  execution. 

The  evidence  in  regard  to  his  inducing  the  sale  is,  merely, 
that  he  refused  to  make  payment  of  the  installment  then  due, 
and  informed  the  trustee  that  he  might  sell,  or  would  have  to 
sell.  There  was  nothing  unreasonable  in  this,  or  of  which  any 
one  could  have  just  cause  to  complain.  The  debt  was  a  joint 
one  of  him  and  Dodd.  Dodd  failing  to  pay  his  part,  and 
being,  as  we  are  authorized  to  infer  from  the  evidence  before 
us  and  the  character  of  this  controversy,  of,  at  least,  doubtful 
solvency, — the  sale  of  the  property  by  the  trustee  would  seem 
to  have  presented  the  only  certain  mode  by  which  he  could  be 
relieved  from  paying  and  bearing  the  loss  of  Dodd's  part  of 
the  debt.  The  power  authorized  the  sale  as  it  was  made,  and, 
in  default  of  payment  of  the  installment  due,  the  trustee's 
duty  was  to  do  what  he  did,  and  appellee's  suggestion  could 
not  in  anywise  affect  it. 

The  evidence  affirmatively  shows,  that  Jenks  was  a  pur- 
chaser at  the  sale  of  the  trustee,  for  value,  and  there  is  nothing 
36— 84th  III. 
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to  show  that  he  acted  in  bad  faith.  Patton  was  there,  also,  as 
the  agent  of  appellee,  but  he  did  not  employ  Jenks  to  purchase 
for  him  or  for  appellee.  His  authority,  at  that  time,  seems  to 
have  been  limited  to  making  some  arrangement  with  the  trus- 
tee by  which  Easton  was  to  take  a  part  of  the  property  in 
satisfaction  of  his  debt  and  release  the  residue.  Being  unsuc- 
cessful in  this,  the  sale  was  made,  and  Patton  returned  to  Ford 
county.  Some  days  afterwards,  he  again  visited  Chicago,  as 
the  agent  of  appellee,  hunted  up  Jenks,  with  whom  it  would 
seem  he  had  not  been  previously  acquainted,  and  purchased 
the  property  of  him  for  appellee. 

We  are  not  to  be  understood  as  saying,  had  Patton  pur- 
chased at  the  trustee's  sale  for  appellee,  it  would,  under  the 
circumstances,  have  been  objectionable,  but  simply  as  assert- 
ing that,  from  our  understanding  of  the  record,  he  did  not 
do  so. 

We  are  unable  to  discover  any  application  of  the  doctrine 
of  lis  pendens  and  of  estoppel,  upon  which  we  are  favored 
with  references  to  authorities  by  counsel  for  appellant,  to  the 
facts  here  proved.  There  was  no  suit  pending  in  behalf  of 
appellant,  in  regard  to  the  title  to  this  property  when  appel- 
lee's purchase  was  made,  or  at  any  time  prior  thereto.  A 
judgment  for  a  sum  of  money  which  may  have  to  be  satisfied 
by  a  sale  of  real  estate,  if  not  otherwise  satisfied,  has  never, 
so  far  as  we  are  advised,  been  held  to  be  lis  pendens  in  regard 
to  the  title  of  the  real  estate  of  the  defendant  in  the  judgment. 
It  either  amounts  to  a  lien,  which  may  be  enforced  by  a  sale, 
subject  to  redemption,  or  the  real  estate  is  unaffected  by  it. 

So  far  as  relates  to  the  claim  of  equitable  estoppel,  it  is 
necessary  only  to  say,  we  have  not  been  able  to  find  evidence 
which  satisfactorily  shows  that  appellee,  by  any  conduct  of  his, 
authorized  appellant  so  to  act,  and  that  appellant,  on  the  faith 
of  such  conduct,  has  so  acted,  that  it  would  suffer  injury  as 
the  consequence  of  such  act,  were  appellee  now  allowed  to 
assert  his  claim  to  the  property.  Appellant  was  not  author- 
ized to  rely  upon  appellee,  a  mere  deputy,  to  issue  the  execu- 
tion, in  the  absence  of  any  understanding  with  him  that  he 
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should  issue  it.  and  without  regard  to  the  wishes  or  order  of 
his  principal;  and  there  is  no  evidence  that,  in  fact,  it  did 
rely  upon  him  to  issue  it.  Moreover,  when  it  purchased  at 
the  sheriff's  sale,  it  knew  that  the  execution  had  been  issued 
after  the  judgment  had  ceased  to  be  a  lien,  and  the  records 
gave  notice  of  the  existing  lien  of  the  deed  of  trust.  The 
fact  that  appellee,  before  the  execution  was  levied,  informed 
appellant's  attorney  of  Dodd's  interest  in  the  property,  can, 
in  no  sense,  be  held  to  have  been  a  representation  by  appellee 
that  there  was  no  incumbrance  on  the  property;  that  the  deed 
of  trust  should  be  released,  or  that  he  would  not  become  the 
owner  of  the  land  by  virtue  of  a  purchase  at  a  sale  under  it. 
The  information  was  no  more  than  the  records  disclosed,  and 
it  is  not  to  be  supposed  that  it  induced  appellant  to  do  any- 
thing which  it  would  not  have  done,  if,  instead  of  receiving 
the  information  from  appellee,  it  had  received  it  from  the 
records. 

JSTor  are  we  aware  of  any  principle  upon  which  it  can  be 
held  appellee  holds  the  legal  title  as  constructive  trustee  for 
appellant.  It  is  not  shown  he  owed  any  duty  to  appellant,  as 
respects  the  property,  which  he  failed  to  discharge,  or  that  he 
obtained  title  from  another,  knowing  that  other  held  the  prop- 
erty, either  actually  or  constructively,  as  trustee  for  appellant. 
The  undivided  half  interest  which  he  formerly  owned  in  the 
property,  it  is  not  claimed  was  in  anywise  affected  by  the  judg- 
ment. He  was  no  party  to  the  judgment,  and  his  property 
was  not  bound  for  its  payment.  His  present  title  is  based 
solely  on  his  purchase  from  Jenks.  As  between  appellant  and 
Easton,  and  as  between  appellant  and  Jenks,  there  is  no  pre- 
tense for  asserting  any  claim  of  appellant,  under  its  judgment, 
is  paramount.  The  lien  of  the  judgment  was  not  preserved 
by  the  issuing  of  the  execution,  and  for  this  they  were  in  no 
sense  responsible.  Easton  was  mortgagee,  in  good  faith,  and 
Jenks  was  a  purchaser  in  good  faith,  for  value,  at  the  trustee's 
sale.  No  case  has  been  referred  to,  and  we  think  none  can  be, 
which  sanctions  a  ruling  that,  under  the  evidence,  appellant's 
judgment,  notwithstanding  its  lien  was  not  preserved,   was 
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paramount  to  the  deed  of  trust  and  to  the  title  derived  by 
Jenks  at  the  trustee's  sale;  arid  there  is  no  hypothesis  which 
would  justify  us  in  holding  that  Jenks,  under  the  circum- 
stances, took  only  the  interest  of  a  mortgagee.  Being  a  pur- 
chaser in  good  faith,  for  value,  and  taking  the  title  unaffected 
by  any  prior  lien  in  favor  of  appellant,  as  against  appellant  he 
was  both  the  legal  and  equitable  owner  of  the  property.  This 
being  so,  it  would  follow,  even  if  it  had  been  shown  appellee 
had  notice  of  some  equity  which  would  have  charged  him  as 
trustee,  had  he  obtained  title  directly  from  the  trustee  in  the 
deed  of  trust,  he  would  be  protected  by  the  good  faith  and 
want  of  notice  in  Jenks  when  he  obtained  his  title.  The  doc- 
trine is,  "  a  purchaser  with  notice  may  protect  himself  by 
purchasing  the  title  of  another  bona  fide  purchaser  for  a  val- 
uable consideration  without  notice;  for,  otherwise,  such  bona 
fide  purchaser  would  not  enjoy  the  full  benefit  of  his  own 
unexceptionable  title."  Story's  Equity  Jurisprudence,  §  409; 
Perry  on  Trusts,  §§  222,  830. 

"We  do  not  think  Dodd  and  Eastbrook  were  indispensable 
parties  to  appellee's  bill.  They  had  no  possible  interest  in  the 
matters  in  controversy  between  appellee  and  appellant,  and 
their  omission  can  not  prejudice  appellant. 

The  decree  is  affirmed". 

Decree  affirmed.  \ 


William  Foos  et  al. 

v. 

A.  C.  Sabust. 

1.  Contract — sale  and  future  delivery  of  fat  cattle  construed.  Where  a 
contract  for  the  sale  of  cattle  designates  them  as  "fat  cattle,"  and  they  are 
purchased  to  be  shipped  for  market,  and  to  be  delivered  at  a  future  day, 
and  to  be  fed  by  the  seller,  it  was  held,  in  a  suit  by  the  seller  for  refusing  to 
accept  and  pay  for  them,  from  the  language  of  the  contract,  and  the  busi- 
ness and  situation  of  the  contracting  parties,  that  it  was  their  understanding 
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the  cattle  would  be  pastured,  fed  and  treated  in  such  a  manner  that,  upon 
delivery,  they  would  be  in  a  suitable  condition  for  sale  as  fat  cattle. 

2.  Where  a  party  sells  fat  cattle  to  be  shipped  for  market,  to  be  kept  by 
him  for  future  delivery,  he  will  be  bound  to  deliver  them  in  as  good  con- 
dition as  they  would  have  been  had  they  been  pastured  and  fed  in  such 
manner  as  a  reasonably  prudent  farmer  would,  under  ordinary  circum- 
stances, attend  and  care  for  a  like  lot  of  his  own  which  he  was  pasturing 
for  market,  but  he  is  not  bound  to  have  them  well  fattened. 

3.  New  trial — on  facts.  The  law  has  entrusted  the  decision  of  con- 
troverted facts  to  a  jury,  and  their  decision  must  be  final,  unless  passion, 
prejudice  or  partiality  has  controlled  their  deliberations. 

4.  Error — in  party's  favor.  Where  the  evidence  would  have  justified 
a  verdict  against  a  party,  but  it  is  in  his  favor  for  a  small  sum,  though 
inconsistent,  he  will  have  no  right  to  complain,  as  the  error  does  him  no 
injury. 

5.  Measure  of  damages— for  not  accepting  cattle  sold.  Where  cattle  are 
sold  for  future  delivery,  if,  at  the  time  and  place  for  delivery,  they  are 
worth  as  much  as  the  contract  price,  the  seller,  not  being  damaged,  can 
not  recover  of  the  buyer,  for  not  accepting  the  same,  more  than  nominal 
damages. 

6.  Instruction — refusal  to  correct  one,  not  always  error.  Where  there  is 
no  dispute  as  to  the  consideration  of  a  note  sued  on,  but  the  controversy  is, 
whether  the  payee  has  performed  the  contract  on  his  part,  and  it  is  apparent 
the  jury  understood  the  burden  of  showing  the  defense  was  upon  the  defend- 
ant, it  was  held,  no  error  to  refuse  an  instruction  that  the  note  made  a  prima 
facie  case  for  the  plaintiff,  and  the  burden  of  proof  was  on  the  defendant 
to  show  a  failure  of  consideration. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Lawrence  "Weldon,  for  the  appellants. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellants, 
upon  a  promissory  note  given  by  appellee  on  the  1st  day  of 
April,  1873,  for  $3000.  The  note  was  given  as  a  part  of  the 
purchase  price  of  235  head  of  fat  cattle  sold  by  appellants  to 
appellee,  by  written  contract,  on  the  same  day  the  note  was 
executed.     The  contract  designates  the  cattle  as  "  fat  cattle," 
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of  which  170  were  then  being  fed  bj  appellants,  on  Foos' 
farm,  in  Champaign  county,  and  the  remaining  65  were  then 
being  fed  by  Rains  &  Co.,  of  Livingston  county.  The  con- 
tract provided  for  the  delivery  of  one  half  the  cattle  between 
the  middle  of  August  and  the  1st  of  October;  the  other  half, 
between  the  middle  of  September  and  the  1st  of  October. 
The  cattle  were  to  be  delivered  and  weighed  on  scales  on  Foos' 
farm,  at  5  J  cents  per  pound. 

The  appellee,  at  the  time  the  cattle  were  to  be  delivered, 
refused  to  receive  them,  on  the  ground  they  were  not  fattened 
and  in  proper  condition  for  market;  and,  while  the  action  was 
upon  the  note,  the  real  purpose  of  the  suit  was  to  recover  dam- 
ages for  the  failure  of  appellee  to  accept  and  pay  for  the  cattle 
according  to  the  terms  of  the  contract. 

The  questions  of  fact  involved  in  the  case  were  submitted 
to  a  jury,  who  returned  a  verdict  in  favor  of  appellants  for  $5, 
upon  which  the  court  rendered  judgment,  and  they  appealed. 

It  is  clear,  from  the  evidence,  that  the  cattle  were  purchased 
to  be  shipped  and  sold  in  the  market  on  delivery,  and  it  is 
apparent,  from  the  language  of  the  contract,  and  the  business 
and  situation  of  the  contracting  parties,  that  it  was  the  under- 
standing of  each  that  the  cattle  would  be  pastured,  fed  and 
treated  in  such  a  manner  that,  upon  the  expiration  of  the 
time  provided  for  delivery,  they  would  be  in  a  suitable  condi-, 
tion  for  sale,  as  fat  cattle,  in  the  market.  While  the  contract 
does  not  contain  a  warranty,  on  the  part  of  the  sellers,  that  the 
cattle  should  be  of  any  given  weight,  or  that  they  should  be 
well  or  properly  fattened  for  sale  in  the  market  at  the  ap- 
pointed time  of  delivery,  yet  a  fair  and  reasonable  construction 
of  the  contract  would  seem  to  require  of  appellants  that  they 
were  bound  to  deliver  the  cattle  in  as  good  condition  as  they 
would  have  been  in  if  they  had  been  pastured  and  fed  in  such 
manner  as  a  reasonably  prudent  farmer  would,  under  ordinary 
circumstances,  attend  and  care  for  a  like  lot  of  cattle  which  he 
was  preparing  for  sale  in  the  market.  The  contract  did  not 
require  appellants  to  deliver  the  cattle  well  fattened,  but  it 
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did  require  of  them  reasonable  efforts  on  their  part  to  produce 
this  result. 

This  was  substantially  the  view  taken  by  the  circuit  court 
of  the  meaning  and  intention  of  the  parties  as  expressed  in 
the  contract,  and  upon  this  theory  the  case  was  submitted  to 
the  jury  for  their  decision.  Much  evidence  was  introduced 
by  appellee  tending  to  prove  that  the  pasture  where  the  cattle 
were  kept  by  appellants  during  the  summer  was  insufficient 
to  produce  the  necessary  quantity  of  grass  to  properly  fatten 
the  cattle,  and  that,  owing  to  the  scarcity  of  grass,  the  cattle 
should  have  been  fed  grain ;  while,  on  the  other  hand,  appellants 
introduced  evidence  tending  to  show  the  sufficiency  of  the 
pasture  during  the  summer,  and  that  grain  was  fed  after  the 
3d  or  4th  day  of  September.  The  evidence  in  regard  to  the 
proper  pasturage  and  feed  of  the  cattle  was  a  question  of  fact 
for  the  jury,  upon  which  there  was  a  clear  conflict.  Under 
such  circumstances,  this  court  has  uniformly  held  that  the  find- 
ing of  the  jury  must  be  conclusive  between  the  parties.  Where 
there  is  such  a  conflict  in  the  evidence,  we  can  not  undertake  the 
responsibility  of  a  close  analysis  for  the  purpose  of  ascertain- 
ing whether  there  may  be  a  slight  preponderance  in  favor  of 
or  against  the  verdict  of  a  iurv.  The  law  has  entrusted  the 
decision  of  controverted  questions  of  fact  to  a  jury,  and  their 
decision  must  be  final,  unless  passion,  prejudice  or  partiality 
has  controlled  their  deliberations.  Nothing  of  the  kind,  howT- 
ever,  occurred  in  this  case. 

But  it  is  said  the  verdict  is  not  consistent — if  appellants 
were  entitled  to  recover  in  any  sum,  the  verdict  should  have 
been  more  than  $5.  There  may  be  a  seeming  inconsistency 
in  the  verdict,  but  the  fact  that  the  jury  found  a  nominal  sum 
in  favor  of  appellants,  which  turned  costs  in  their  favor,  when, 
under  the  evidence,  they  might  have  found  the  other  way, 
affords  no  reason  for  reversing  the  judgment.  An  error  in 
favor  of  appellants  did  them  no  injury,  and  they  are  in  no 
position  to  complain  of  it. 

The  evidence  was  conflicting  in  regard  to  the  value  of  cattle  in 
the  market,  at  the  time  they  were  to  be  delivered,  under  the  con- 
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tract.  If  the  cattle  were  worth  as  much  at  the  place  of  delivery 
as  the  price  named  in  the  contract,  then  appellants  were  not 
damaged  by  the  refusal  of  appellee  to  receive  the  cattle,  and 
they  could  not  recover.  There  was  evidence  tending  to  show 
that  the  market  price  of  cattle  was  as  high,  or  nearly  so,  at  the 
time  and  place  of  delivery,  as  the  price  named  in  the  contract, 
and  this  evidence,  no  doubt,  had  its  proper  weight  with  the 
jury  in  arriving  at  the  amount  of  the  verdict. 

The  court  refused  to  instruct  the  jury  that  the  note  offered 
in  evidence  makes  out  a  prima  facie  case  for  the  plaintiffs, 
and  the  burden  of  proof  is  on  the  defendant  to  show  that  the 
consideration  of  the  note  had  failed,  and  this  ruling  is  relied 
upon  as  error. 

It  is  unnecessary  to  inquire  whether  the  instruction  contains 
a  correct  proposition  or  not.  Its  refusal  could  not  prejudice 
the  plaintiffs.  There  was  no  controversy  in  regard  to  what 
the  note  in  suit  was  given  for,  and  the  whole  testimony  in 
reference  to  the  note  and  contract  for  delivery  of  the  cattle 
was  before  the  jury.  They,  no  doubt,  fully  understood,  with- 
out being  told  by  an  instruction,  that  the  burden  to  establish 
the  defense  to  the  action  rested  upon  the  defense. 

Objection  is  made  to  the  following  of  appellee's  instructions: 
"  The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff to  use  reasonable  care  to  keep  the  cattle  in  good  condition,, 
having  reference  to  the  kind  of  cattle  sold." 

The  last  clause  in  the  instruction  and  a  similar  expression 
in  another  instruction  are  said  to  be  objectionable.  The  objec- 
tion we  do  not  regard  well  taken.  The  cattle  were  described 
in  the  contract  as  "fat  cattle."  The  evidence  discloses  that 
they  were,  when  sold,  three  and  four  years  old.  Appellants 
knew  that  appellee  purchased  for  the  purpose  of  shipping  and 
selling  in  the  market.  Now,  while  appellants  were  not  bound, 
under  the  contract,  to  deliver  cattle  well  fattened  for  market, 
they  were  bound  to  use  a  higher  degree  of  care,  in  pasturing 
and  feeding  the  cattle  sold,  than  they  would  have  been  had 
they  sold  appellee  a  like  number  of  yearling  steers  under  an 
agreement  to  pasture  through  the  summer  and  deliver  in  the 
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fall,  not  to  be  shipped  for  sale,  but  to  be  carried  over  as  stock 
cattle;  and,  as  we  understand  the  instruction,  it  announces,  in 
substance,  this,  and  nothing  more. 

So  far  as  appears  from  the  record,  the  questions  involved  in 
the  case  have  been  fairly  submitted.  We  perceive  no  ground 
for  disturbing  the  judgment,  and  it  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  I  think  it  was  error  to  refuse  the 
instruction  as  to  the  burden  of  proof.  The  evidence  was  con- 
tradictory, and  the  appellants  had  the  legal  right  to  have  the 
instruction  given,  and  may  have  been  prejudiced  by  its  re- 
fusal. 


Joseph  L.  Keedy 

v. 

The  People  of  the  State  of  Illinois. 

1.  Bill  of  exceptions — motion  to  quash  indictment.  The  propriety  of 
the  ruling  of  the  court  below  in  overruling  a  motion  to  quash  an  indictment 
upon  the  ground  the  grand  jury  was  not  properly  constituted,  can  not  be 
raised  in  this  court,  where  the  record  fails  to  show  that  the  affidavits  heard 
were  all  the  proofs  made,  or  that  any  exception  was  taken  to  the  ruling  of 
the  court. 

2.  Criminal  law— -finding  guilty  as  to  one  count  only.  The  finding  of  a 
defendant  guilty  as  to  one  count  only  of  an  indictment,  without  any  finding 
as  to  the  other  counts,  is  equivalent  to  a  verdict  of  not  guilty  as  to  such 
other  counts. 

3.  Same— judgment  as  to  place  of  imprisonment.  It  is  error,  in  rendering 
judgment  in  a  criminal  case,  to  designate  the  jail  of  another  county  as  the 
place  of  the  defendant's  imprisonment. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  indictment  against  Joseph  L.  Keedy  for  selling 
intoxicating  liquor  to  minors. 
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Mr.  Anthony  Thornton,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  insisted  that  the  circuit  court  erred  in  overruling  the 
motion  to  quash  the  indictment,  and  this  upon  the  ground  that 
the  grand  jury  were  not  properly  constituted.  The  record 
does  show  that  a  motion  to  quash  was  made  and  overruled, 
and  that  certain  affidavits  were  read  upon  the  hearing  of  the 
motion.  The  record,  however,  does  not  show  that  these  affi- 
davits were  all  the  proofs  heard  on  the  motion,  nor  is  it  any- 
where shown  that  any  exception  was  taken  to  the  ruling  of  the 
court  in  refusing  to  quash  the  indictment.  Plaintiff  in  error 
can  not  raise  the  question  upon  this  record,  even  as  amended. 

There  were  four  counts  in  the  indictment.  The  verdict  finds 
plaintiff  in  error  guilty  on  one  count,  but  is  silent  as  to  the  other 
counts.  This,  by  operation  of  law,  is  equivalent  to  a  verdict 
of  not  guilty  as  to  the  other  three  counts.  This  record  would 
be  a  complete  protection  for  the  plaintiff  in  error  against  any 
subsequent  prosecution  for  any  of  the  offenses  charged  in  any 
of  these  counts. 

It  was  error  to  render  judgment  designating  the  jail  of  an- 
other county  as  the  place  of  imprisonment  of  plaintiff  in  error. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  proper  judgment  upon  the  verdict. 

Judgment  reversed. 


The  Chicago  and  Alton  Railroad  Company 

v. 
Andrew  Eush. 

1.  Negligence — on  part  of  plaintiff  contributing  to  Ms  injury '.  Where 
a  brakeman,  in  uncoupling  a  combination  car  to  be  left  on  a  switch,  which 
has  a  railing,  instead  of  remaining  on  such  car,  as  it  was  his  duty,  gets 
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upon  a  flat  car  next  to  it,  and,  in  consequence  of  the  jerk  caused  by  the  put- 
ting* on  steam  to  start  the  train,  is  thrown  off  and  run  over,  his  own  care- 
lessness  and  negligence  will  be  such  as  to  preclude  him  from  recovering  for 
the  injury. 

2.  Same — of  fellow  servant.  It  is  a  well  settled  doctrine,  that  a  railway 
company  is  not  responsible  to  its  servants  or  agents  for  an  injury  occasioned 
by  the  negligence  of  fellow-servants  while  acting  in  the  same  service,  when 
such  other  servants  are  competent,  or  the  company  has  no  notice  to  the 
contrary. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  appellant. 

Messrs.  Gillespie,  Happy  &  Coppinger,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  circumstances  giving  rise  to  the  present  suit  were,  that 
the  plaintiff  below  had  been,  for  some  months,  in  the  employ 
of  the  railroad  company,  as  a  brakeinan  on  a  way  freight  train. 
On  the  14th  of  August,  1871,  at  Carlinville,  while  the  train 
was  making  a  running  switch,  the  plaintiff,  as  such  brakeman, 
Was  engaged  in  cutting  off  or  detaching  the  car  which  it  was 
intended  to  leave  on  the  side  track.  The  hind  car  to  be  de- 
tached was  a  combination  car  (a  box  car  that,  can  be  used  for 
cattle  or  freight  either);  the  next  car  to  it  was  a  common  flat 
car.  Plaintiff,  in  uncoupling  the  cars,  stood  on  the  flat  car 
and  was  thrown  off,  and  the  detached  car  ran  over  his  foot, 
crushing  it  so  that  it  had  to  be  amputated*  above  the  ankle. 

There  were  two  counts  in  the  declaration.  The  first  charg- 
ing that  the  employee  in  charge  of  the  switch,  being  incom- 
petent, negligently  and  carelessly  signalled  the  engineer  to  put 
on  steam  and  increase  the  speed  of  the  train,  before  plaintiff 
gave  him  any  signal  so  to  do,  when  he  should  have  waited  for 
such  signal;  that  the  engineer  increased  the  speed  of  the  train 
without  any  notice  to  plaintiff,  and  by  means  of  the  sudden 
starting  of  the  train  plaintiff  was  thrown  from  the  car  and 
received  the  injury. 
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The  second  count  charges  the  defective  coupling  of  the  cars 
as  the  cause  of  the  injury.  The  plaintiff  recovered  below,  and 
the  defendant  appealed. 

The  plaintiff  states  the  manner  of  the  injury  thus:  "I  was 
on  the  platform  of  second  car  to  the  last,  was  pulling  the  pin 
(which  fastened  together  the  cars),  and  Thomas  Dooley  was 
pulling  the  switch ;  it  was  his  place  to  wait  till  I  gave  him  a 
signal  to  go  ahead;  instead  of  doing  that,  about  the  time  he 
thought  I  was  ready  he  gave  the  signal  to  go  ahead;  the  en- 
gineer opened  the  engine  out,  and  he  had  the  slack  of  five  or 
six  cars,  and  it  jerked  me  down  on  the  track  and  the  wheel 
passed  over  the  left  foot;" — "had  made  running  switches  be- 
fore; knew  that  when  the  slack  was  taken  up  it  would  cause  a 
jerk,  but  didn't  think  it  <would  be  such  a  tremendous  jerk  as 
it  was."  "When  I  went  to  pull  the  pin  it  was  tight;  it  was 
a  new  car,  and  I  couldn't  get  it  up  in  time;  if  I  could  have 
got  it  up  in  time  it  would  have  been  all  right,  but  the  pin  was 
so  tight  in  the  draw-head  that  I  couldn't  get  it  up  for  some 
time;  the  car  was  one  belonging  to  the  company;  never  had 
operated  on  it  before."  "  I  was  down  on  one  knee;  I  tugged 
at  the  pin;  about  the  time  I  had  it  up  Dooley  gave  the  order 
to  go  ahead." 

The  evidence  shows,  that  in  making  a  running  switch,  after 
the  train  has  obtained  the  requisite  speed  the  engineer  shuts 
off  the  steam;  that  this  causes  the  train  to  slack  and  enables  the 
brakeman  to  pull  the  pin  and  detach  the  car,  as  soon  as  which 
is  done,  the  engineer  lets  on  steam  and  starts  the  train  sud- 
denly, taking  up  the  slack,  causing  a  sudden  jerk.  The  plain- 
tiff was  acquainted  with  all  this.  The  evidence  shows  that 
there  was  nothing  whatever  on  the  flat  car  to  hold  on  to.  to 
save  plaintiff  from  being  thrown  off  the  car  by  the  jerk;  but 
that  the  end  of  the  combination  car  (the  end  next  to  plaintiff 
and  the  flat  car)  had  on  it  a  railing  to  hold  on  to,  a  brake 
timber  and  two  grab  irons,  to  any  of  which  plaintiff  could 
have  held  on;  that  these  things  are  put  on  such  cars  for  the 
purpose  of  holding  on  to  when  uncoupling  them. 

It  was  shown  by  the  testimony,  that  the  proper  place  for  the 
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plaintiff,  on  this  occasion,  for  his  own  safety,  was  on  this  com- 
bination car,  the  one  that  was  detached ;  and  that  that  was  his 
proper  place  for  the  further  reason  that  there  should  always, 
in  making  a  running  switch,  be  a  man  on  the  car  which  is  cut 
off,  to  control  it  so  as  to  avoid  doing  injury.  It  appears  that 
the  car  which  was  switched  off  here  would  cross  over  two 
streets  on  the  side  track  to  reach  its  destination.  Plaintiff,  it 
is  true,  testifies  that  the  detached  car,  in  running,  would  not 
cross  a  street;  that  there  was  no  street  there;  and  that  the  rule 
in  regard  to  taking  care  of  the  hind  car  depends  upon  the 
grade  of  the  road;  if  level,  they  let  it  go  in  without  anybody; 
if  down-grade,  a  man  goes  on  it;  that  it  was  level  there.  But 
he  is  corroborated  by  no  one  else,  and  the  clear  weight  of  tes- 
timony is  as  before  stated.  And  the  same  observation  may  be 
made  in  reference  to  some  particulars  in  other  matters  spoken 
of  as  shown  by  the  evidence. 

Under  the  testimony,  plaintiff  should  have  stood  on  the  car 
which  was  to  be  cut  off  when  he  uncoupled  the  cars,  and  have 
remained  on  it,  to  control  it,  until  it  reached  its  destined  place. 
If  he  had  done  so  he  would  have  enjoyed  the  use  of  the  means 
which  would  have  protected  him  against  being  thrown  from 
the  car  and  receiving  his  injury. 

Taking  the  unnecessary  and  imprudent  position  he  did  upon 
the  flat  car,  where  there  was  nothing  to  hold  to,  to  save  him 
from  being  thrown  off,  was  the  occasion  of  the  accident,  and 
the  injury  received  must  be  viewed  as  the  result  of  his  own 
want  of  proper  care  and  neglect  of  duty,  disentitling  him  to 
any  action  therefor. 

The  person  in  charge  of  the  switch,  through  whose  careless- 
ness in  giving  the  engineer  the  signal  too  soon  to  start  the 
train,  plaintiff  alleges  the  injury  to  have  been  caused,  was 
Thomas  Dooley,  a  fellow  brakeman  with  plaintiff.  It  is  the  well 
settled  doctrine,  that  a  railroad  company  is  not  responsible  to 
its  servants  or  agents  for  an  injury  occasioned  by  the  negli- 
gence of  fellow  servants  while  acting  in  the  same  service. 
Toledo,  Wabash  and  Western  Bailroad  Co.  v.  Durkin,  76 
111.  395,  and  cases  there  cited.     There  was  an  unsuccessful  at- 
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tempt  to  bring  this  case  within  a  qualification  of  the  rule,  in 
showing  a  want  of  the  use  of  due  care  and  diligence  on  the 
part  of  the  company,  in  the  employment  or  retention  of  Doo- 
ley  as  a  competent  brakeman.  The  most  there  appeared  in  this 
regard  was,  that  he  sometimes  got  intoxicated,  and  this  testi- 
mony came  principally  from  the  plaintiff  himself.  He  admits  he 
never  reported  it  to  the  company.  Such  knowledge  on  his  part, 
and  failure  to  report  and  make  objection,  would  preclude  him 
from  making  the  alleged  fault  a  ground  of  complaint.  St.  L. 
and  Southeastern  Railroad  Co.  v.  Britz,  72  111.  256;  Kroy 
v.  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  34  Iowa, 
362;  Shearm.  and  Eedf.  on  Neg.  §94;  Camp  Point  M ami fac- 
turing  Company  v.  Ballon,  71  111.  418.  He  would  be  deemed 
to  assume  the  risk  therefrom. 

There  was  no  evidence  that  Dooley  was  ever  intoxicated 
while  on  duty,  and  no  pretense  that  he  was  so  on  the  occasion 
of  this  accident,  but  evidence  tending  to  show  the  reverse. 

The  general  testimony  was,  that  he  was  an  exceptionally 
good  brakeman. 

We  see  nothing  in  the  evidence  to  take  the  case  out  of  the 
general  rule  of  the  non-liability  of  the  principal  to  a  servant 
for  an  injury  caused  by  the  negligence  of  a  fellow  servant. 

As  regards  the  coupling  to  the  cars,  the  testimony  was,  that 
it  was  the  "  Potter  coupling,"  the  best  one  in  use,  and  that  it 
was  in  good  order  at  the  time.  The  only  objection  pretended 
was  that  stated  by  plaintiff,  that  the  pin  was  tight  and  hard  to 
get  out,  which  is  explained  by  the  car  being  new,  and  the  pin 
not  working,  perhaps,  quite  as  easily  as  if  it  had  been  used 
some  and  worn.  Besides,  according  to  plaintiff's  own  state- 
ment, the  coupling  was  not  the  proximate  cause  of  his  injury. 
He  says:  "  About  the  time  I  had  it  (the  pin)  up,  Dooley  gave 
the  order  to  go  ahead ;"  showing  that  he  did  not  fall  off  while 
trying  to  uncouple  the  cars;  that  he  had  uncoupled  the  car, 
it  perhaps  taking  him  a  little  longer  time  than  it  would  have 
done  if  the  pin  had  not  worked  tight.  But  Dooley  gave  the 
signal  too  soon  to  the  engineer;  he  should  have  waited  until 
plaintiff  gave  him,  Dooley,  the  signal. 
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The  injury  was  occasioned  by  the  mistake  of  Dooley  in 
giving  the  signal  too  soon,  and  that,  and  not  the  difficulty  in 
the  coupling,  was  the  proximate  cause  of  the  injury.  The 
evidence  fails  to  disclose  any  ground  of  action  in  respect  of 
the  coupling  being  defective.  It  does  not  show  a  want  of  rea- 
sonable care  in  supplying  suitable  apparatus  in  this  respect. 
Camp  Point  Manufacturing  Company  v.  Ballon,  supra.    . 

The  verdict  clearly  is  not  sustained  by  the  evidence,  and  the 
court  below  erred  in  not  granting  a  new  trial. 

The  following  instruction,  too,  asked  by  the  defendant,  and 
refused  by  the  court,  we  think,  under  the  testimony,  should 
have  been  given : 

"  If  the  jury  believe,  from  the  evidence,  that  at  the  time  the 
plaintiff  uncoupled  the  cars,  there  was  a  combination  car  on 
which  there  was  a  railing,  and  a  flat  car  which  did  not  have 
any  railing,  and  that  the  plaintiff  in  uncoupling  the  cars  should 
have  remained  on  the  combination  car,  and  run  it'  out  on  the 
switch,  and  that  if  he  had  done  so  he  would  not  have  been  in- 
jured, but  instead  of  remaining  on  the  combination  car  re- 
mained on  the  flat  car,  and  was  thrown  off  the  same  and 
injured,  then  the  jury  must  find  for  the  defendant,  as  he  was 
injured  through  his  own  carelessness  and  negligence." 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Lamar  Insurance  Company,  for  use,  etc. 

v. 
John  D.  Moore. 

1.  Subscription — not  payable  until  called  for  in  accordance  with  contract. 
"Where  a  subscriber  of  stock  in  an  insurance  company  gives  his  note  for 
eighty  per  cent  of  his  subscription  remaining  unpaid,  "on  the  call-  of  the 
directors,  as  they  might  be  instructed  by  the  majority  of  the  stockholders 
represented  at  any  regular  meeting,"  no  action  can  be  maintained  thereon 
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in  the  name  of  the  company  without  such  call  having  first  been  made  ac- 
cording to  the  contract. 

2.  Stock  notes — liability  thereon.  Where  an  insurance  company  be- 
comes insolvent,  and  its  effects  are  placed  in  the  hands  of  a  receiver,  stock 
notes  are  nothing  more  than  instruments,  to  be  used  in  the  same  manner 
and  for  the  same  purpose  as  the  capital  stock  can  be  used,  and  that  is  as  an 
indemnity  to  be  applied  to  the  discharge  of  the  liabilities  of  the  corpora- 
tion. 

3.  A  stockholder  in  an  insurance  company  is  not  legally  bound  to  pay 
more  of  his  subscription,  or  notes  given  therefor,  than  may  be  necessary  to 
satisfy  outstanding  debts,  when  the  corporation  is  insolvent  and  its  effects 
are  placed  under  the  control  of  a  receiver. 

4.  Pleading — declaration  by  receiver  of  insolvent  corporation  against 
stockholder.  Where  suit  is  brought  for  the  use  of  a  receiver  of  an  insolvent 
corporation,  against  a  stockholder,  to  enforce  payment  of  his  subscription, 
or  a  note  given  therefor,  no  recovery  can  be  had  without  an  averment  of  the 
amount  of  the  debts  of  the  corporation.  The  receiver  can  recover  no  more 
than  is  sufficient  to  discharge  the  debts  and  liabilities  of  the  corporation. 
The  declaration  should  also  show  that  the  capital  stock  paid  in  has  been 
exhausted. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westover,  for  the  appellant. 
Mr.  F.  C.  Ingalls,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

In  view  of  the  averments  in  both  counts  of  the  plaintiff's 
declaration,  we  do  not  deem  it  necessary  to  determine  the 
character  of  the  instrument  sued  on — whether  it  be  a  negoti- 
able promissory  note,  due  on  demand,  or  otherwise. 

We  are  satisfied  the  organization  of  the  corporation,  and  the 
subscription  by  the  defendant  for  five  shares  of  the  capital 
stock,  created  a  liability  on  his  part  to  pay  to  the  company  the 
amount  of  his  subscription.  Such  subscriptions  make  up  the 
capital  stock  of  such  companies,  and  is  a  trust  fund  for  the 
security  of  the  creditors  of  the  company.  The  true  question 
is,  to  what  extent,  under  the  averments  in  the  declaration,  can 
this  liability  be  enforced,  the  corporation  being  insolvent,  and 
its  assets  in  the  hands  of  a  receiver? 
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Appellant's  counsel  insist  it  can  be  enforced  to  the  extent 
of  the  undertaking.  He  says  the  company  is  an  insolvent  cor- 
poration, and  a  receiver  has  been  appointed;  that  this  suit  is 
for  his  use,  and  the  proceeds  are  to  be  applied  by  him  in  pay- 
ment of  the  debts  of  the  corporation;  that  the  note  is  an  asset 
of  the  corporation.  And,  again,  the  defendant  is  a  stockholder 
in  the  company;  the  note  was  given  for  capital  stock,  and  rep- 
resented it;  the  capital  stock  is  pledged  to  those  who  deal  with 
the  corporation,  for  their  security;  the  unpaid  balance  upon 
stock  notes  are  as  subject  to  collection  as  any  other  debts  due 
the  company,  and  he  asks  why  they  should  not  be  collected 
and  the  creditors  paid.  The  answer  to  all  this  is,  such  is  not 
the  contract  the  defendant  entered  into.  He  engaged  to  pay 
the  eighty  per  cent  of  his  subscription  remaining  unpaid,  "  on 
the  call  of  the  directors,  as  they  might  be  instructed  by  the 
majority  of  the  stockholders  represented  at  any  regular  meet- 
ing." This  action  is  not  brought  by  the  receiver,  but  by  the 
Lamar  Insurance  Company — the  corporation  with  whom  de- 
fendant contracted,  and  before  a  recovery  can  be  had  the 
plaintiff  must  show  the  required  call  was  made.  Banet  v. 
Alton  and  Sangamon  Railroad  Co.  13  111.  504. 

Where  an  insurance  corporation  becomes  insolvent,  and  its 
effects  placed  under  the  control  of  a  receiver,  stock  notes  are 
nothing  more  than  instruments,  to  be  used  in  the  same  manner 
and  for  the  same  purpose  as  the  capital  stock  could  be  used, 
and  that  would  be  as  an  indemnity,  to  be  applied  to  the  dis- 
charge of  the  liabilities  of  the  corporation.  A  stockholder  in 
a  corporation  so  placed,  is  not  legally  bound  to  pay  more  of 
his  subscription  than  may  be  necessary  to  satisfy  outstanding 
debts.  Hence  the  necessity,  in  an  action  to  enforce  such  a 
liability,  the  amount  of  those  debts  should  be  averred  and 
proved.  Suppose  this  insolvent  corporation  owed  two  hun- 
dred dollars  only,  would  it  be  right  to  recover  of  the  defendant 
twice  that  amount,  one-half  to  be  returned  to  him  when  the 
debt  is  paid,  minus  expenses,  commissions,  and  other  deduc- 
tions? 

When  we  consider  the  nature  of  insurance  corporations,  we 
37— 84th  III. 
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can  well  understand  why  subscriptions  to  their  capital  stock 
are  made  in  the  way  this  was  made.  They  differ  from  bank- 
ing, railroad  and  manufacturing  companies,  whose  capital  is 
necessarily  invested  in  the  active  operations  in  which  such 
corporations  are  engaged.  Not  so  with  insurance  companies. 
The  capital  stock  of  such  companies  is  not  active,  nor  is  it,  as 
a  general  thing,  used  in  their  operations.  Their  contracts  are 
contracts  of  indemnity,  the  premiums  coming  to  them  being 
so  calculated  and  arranged  as  to  meet  its  ordinary  liabilities 
for  losses.  Stock  in  such  companies  is  issued  upon  the  pay- 
ment of  a  small  per  cent,  as  in  this  case,  the  balance  being 
subject  to  call  to  meet  disasters. 

This  action  is  brought  by  the  corporation  for  the  use  of  the 
receiver.  Why  for  his  use?  The  answer  is,  that  he  may  be 
able  to  pay  outstanding  debts  of  the  corporation.  He  can  only 
demand  so  much  of  a  stockholder  as  his  subscription  amounts 
to,  and  onlv  so  much  of  that  as  may  discharge  the  debt.  In 
the  absence  of  any  averment  in  the  declaration  of  the  amount 
of  debts  due  by  this  corporation,  the  plaintiff  can  not  recover. 
Buchanan's  judgment,  and  those  of  the  other  creditors  who 
joined  in  the  bill  of  complaint,  may  not  have  amounted  to  one 
hundred  dollars.  We  can  not  know,  as  it  is  not  averred.  The 
bill  was  filed  to  discover  assets  of  the  corporation,  and  apply 
them  to  the  payment  of  these  judgments,  hence  the  necessity 
of  showing  the  amount  of  the  judgments.  It  is  not  averred 
that  the  capital  stock  had  been  absorbed  by  losses,  but  only 
reduced  and  lessened.  It  follows,  therefore,  if  the  debts  set 
out  in  the  bill  of  complaint  could  be  met  and  discharged  by 
using  the  capital  stock  paid  in,  there  was  no  necessity  for  this 
demand  upon  the  defendant.  Some  allusion  is  made  to  the 
case  of  White  v.  Smith,  77  111.  351.  In  that  case,  regular 
calls  had  been  made  by  the  board  of  directors. 

We  are  of  opinion,  this  action  brought  by  the  company,  a 
recovery  can  be  had  only  on  the  terms  of  the  subscription; 
and,  further,  that  by  the  insolvency  of  the  company,  and  a 
transfer  of  its  assets  to  a  receiver,  a  stock  note,  such  as  this, 
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can  be  enforced  only  to  the  extent  of  the  deficit,  and  the  decla- 
ration should  show. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  W.  Martin 

v. 
George  W.  Chambers. 

1.  Error—  what  may  be  assigned.  Our  statute  does  not  authorize  a 
party  to  assign  error  on  the  decision  of  the  court  granting  a  new  trial. 

2.  Vendor  and  vendee — right  to  recover  back  price  paid.  Where  the 
purchaser  of  land  enters  into  possession  of  the  whole  tract,  and  it  is  not 
shown  he  was  ever  evicted,  or  surrendered  the  possession  to  the  vendor,  he 
can  not  recover  back  any  part  of  the  price  paid.  Before  he  can  rescind  the 
contract,  he  must  restore,  or  offer  to  restore,  the  property  purchased. 

3.  Where  a  party  purchased  seven  and  a  half  acres  of  land,  and  received 
a  deed  for  the  same,  the  deed  reserving  a  vendor's  lien  for  the  price,  and 
the  purchaser  went  into  possession,  and  afterwards,  on  payment  of  one  of 
the  notes  given  for  the  purchase  money,  the  vendor  gave  him  a  deed  for 
but  six  acres,  having,  in  the  meantime,  platted  the  land,  giving  a  street 
over  the  remaining  part,  and  the  proof  failed  to  show  any  acceptance  of 
the  attempted  dedication,  or  that  the  purchaser  had  ever  been  disturbed  in 
his  possession,  it  was  held,  that  the  latter  could  not  recover  the  price  of 
the  omitted  acre  and  a  half  from  the  vendor. 

4.  Assumpsit — when  it  lies  for  money  had  and  received.  Although  an 
action  for  money  had  and  received  lies  where  -the  defendant  has  in  his 
hands  money  belonging  to  the  plaintiff,  which,  in  conscience,  he  ought  not 
to  retain,  yet  it  will  not  lie  where  the  plaintiff  has  given  his  note  for  money, 
and  the  same  remains  unpaid  in  the  hands  of  an  assignee,  as  the  payee  may 
have  to  take  it  up. 

'  5.  Practice — excluding  all  of  plaintiff ''s  evidence.  There  is  no  error  in 
excluding  all  of  the  plaintiff's  evidence  when,  construing  it  most  strongly 
in  his  favor,  it  fails  to  make  out  a  right  to  recover. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 
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This  action  is  indebitatus  assumpsit.  The  declaration  origi- 
nally contained  only  the  common  counts,  and,  the  general 
issue  having  been  filed,  a  trial  was  had  before  a  jury,  who 
found  for  plaintiff  $562.50.  That  verdict  was  set  aside  by 
the  court,  and  a  new  trial  awarded.  Afterwards,  plaintiff,  by 
leave  of  court,  amended  his  declaration  by  adding  a  special 
count,  in  which  it  was  set  forth,  in  substance,  that  plaintiff 
had  bought  of  defendant  seven  and  one-half  acres  of  land,  at 
$500  per  acre,  which  consideration  he  had  fully  paid,  but  that, 
before  he  received  a  deed,  defendant  made  a  plat  of  the  land, 
and  caused  it  to  be  recorded  in  the  proper  office,  by  which 
plat  a  strip  of  land,  containing  one  acre,  was  set  aside  and 
reserved  for  a  street,  in  the  city  of  Jacksonville,  when  certain 
conditions  should  be  complied  with;  that  what  remained  of 
such  tract  of  land  was  deeded  to  him  by  the  description  of 
lot  13,  in  Chambers'  third  addition  to  Jacksonville,  and,  in 
fact,  contained  only  six  and  fifty  one-hundredths  acres,  and 
that  defendant,  although  requested,  had  refused  to  convey  to 
plaintiff  the  residue  of  such  tract  of  land. 

In  other  amendments,  made  by  leave  of  court,  it  is  averred 
plaintiff  entered  into  possession  of  the  land,  and  was  entitled 
to  a  conveyance  of  the  whole  tract;  that,  when  he  received  a 
deed  for  lot  13,  he  supposed  it  conveyed  to  him  the  entire 
tract  of  seven  and  one-half  acres,  and  that  he  did  not  know  to 
the  contrary  until  long  afterwards.  A  demurrer  was  sustained 
to  the  special  count,  both  before  and  after  it  had  been  amended, 
and  plaintiff  has  preserved  his  exceptions  to  the  rulings  of 
the  court. 

All.  the  testimony  in  the  case  is  that  of  plaintiff.  He  states 
he  bought  of  defendant  seven  and  a  half  acres  of  land,  by 
actual  measurement;  that  he  assisted  in  making  the  survey; 
that  he  paid  for  the  land  by  giving  his  promissory  notes;  has' 
since  paid  one  of  them, — in  all,  about  $1800,  with  interest, — 
and  that  the  other  note  has  been  assigned  by  defendant,  but  is 
not  paid;  that  defendant  made  him  a  deed,  conveying  to  him 
the  seven  and  one-half  acres,  reserving  a  vendor's  lien;  that, 
afterwards,  when  he  paid  him  the  amount  of  one  note,  he  pro- 
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cured  defendant  to  make  him  a  warranty  deed,  so  that,  if  he 
wanted  to  sell  the  land,  it  would  be  free  from  incumbrance; 
that  defendant  made  the  deed  for  lot  13  as  platted;  that  he 
supposed  it  described  the  entire  tract  he  had  bought,  and  knew 
nothing  to  the  contrary  until  long  afterwards;  that  defendant 
told  him  he  had  deeded  one  acre  to  the  city  for  a  street,  and 
could  not  now  deed  it  again  to  him;  that  it  was  timber  land; 
that  he  entered  into  possession,  and  that  the  land  set  apart  for 
a  street  had  never  been  used  for  that  purpose,  no  street  having 
been  opened. 

On  motion  of  defendant,  the  court  excluded  all  evidence 
given  by  plaintiff,  to  which  he  excepted.  There  being,  then, 
no  evidence  before  the  jury  to  be  considered,  the  court  refused 
to  give  instructions  asked,  to  which  ruling,  also,  plaintiff  ex- 
cepted. The  jury  found  for  defendant,  and  the  court  entered 
judgment  against  plaintiff  for  costs.  Plaintiff  brings  the  case 
to  this  court  on  appeal. 

Messrs.  Epler  &  Callon,  for  the  appellant. 

Mr.  J.  T.  Springer,  and  Messrs.  Morrison,  Whitlock  & 
Lippincott,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Our  statute  does  not  authorize  a  party  to  assign  error  on  the 
decision  of  the  court  granting  a  new  trial,  and  that  is  a  suffi- 
cient answer  to  the  first  point  made  by  plaintiff. 

The  amended  count  shows  plaintiff  entered  into  possession 
of  the  entire  tract  of  land  he  had  bought  of  defendant,  and, 
until  the, contrary  is  made  to  appear,  it  must  be  presumed  he 
continued  in  such  possession.  At  least  it  is  not  averred  *he 
was  ever  evicted,  or  that  he  ever  surrendered  that  possession 
to  defendant,  from  whom  he  had  obtained  it.  A  party  who 
seeks  to  rescind  a  contract  must  restore,  or  offer  to  restore, 
the  property  obtained,  before  he  can  recover  back  the  purchase 
price  paid.  Gehr  v.  Hagerman,  26  111.  438.  Without  reference 
to  other  objections  that  might  be  taken  to  the  special  amended 
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count,  this  one  is  fatal,  and  justified  the  decision  of  the  court 
in  sustaining  the  demurrer. 

The  law  undoubtedly  is,  the  action  of  assumpsit  for  money 
had  and  received  is  an  equitable  action,  and  lies  where  defend- 
ant has  in  his  hands  money  belonging  to  plaintiff  which,  in 
conscience,  he  ought  not  to  retain;  still,  that  view  of  the  law 
does  not  aid  plaintiff's  case.  According  to  his  own  testimony, 
one  note  given  for  the  consideration  to  be  paid  for  this  land  is 
outstanding,  and  has  never  been  paid.  It  is  true,  it  has  been 
assigned,  yet  it  does  not  appear  but  defendant  may  have  to 
take  it  up  from  his  assignee.  It  is  riot  shown  defendant  has 
any  money  in  his  hands  that  equitably  belongs  to  plaintiff. 

But,  taking  a  broader  view  of  the  case,  the  testimony  does 
not  show  any  right  of  action  in  favor  of  plaintiff.  His  own 
testimony  is,  defendant  made  him  a  deed  for  the  entire  seven 
and  one-half  acres,  only  reserving  a  vendor's  lien.  Afterwards, 
when  he  paid  one  note,  he  made  him  a  second  deed,  at  request 
of  plaintiff,  to  release  the  vendor's  lien.  This  last  deed,  it  is 
said,  does  not  embrace  all  the  land,  but  that,  it  seems  to  us, 
can  make  no  difference.  It  is  not  alleged  or  proven  the  first 
deed  was  ever  in  any  manner  released;  but  if  it  had  been,  plain- 
tiff claims  to  have  been  in  possession,  and  no  subsequent  con- 
veyance to  another  party,  by  defendant,  could  affect  his  rights. 
Evidence  in  the  record  shows  the  land  platted  for  a  street  has 
not  been  used,  nor  has  any  street  been  opened  upon  it.  There 
is  not  a  particle  of  testimony  the  city  ever  accepted  the  dedi- 
cation of  this  land  for  the  use  of  a  public  street,  nor  is  there 
any  evidence  that  even  tends  to  show  it  ever  will.  Plaintiff's 
possession  has  not  been  disturbed,  and  may  never  be.  Con- 
struing the  evidence  excluded  most  strongly  against  defendant, 
as -we  must  do,  it  makes  no  case  in  favor  of  plaintiff  for  which 
he  ought  to  recover  in  this  action. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Andrew  B.  McConnell  et  al. 

v. 

The  People,  for  use  of  David  Purvines. 

1.  Chattel  mortgage — when  regularity  of  sale  can  not  be  questioned. 
Where  an  officer  sells  mortgaged  chattels  under  both  an  execution  against 
the  mortgagor  and  as  agent  of  the  mortgagee,  the  regularity  of  the  sale 
under  the  mortgage  can  not  be  questioned,  in  an  action  by  the  mortgagor 
against  the  officer  and  his  sureties  upon  his  official  bond. 

2.  Same — surplus  on  sale  may  be  applied  on  execution.  If  a  sheriff,  as 
the  agent  of  the  mortgagee  or  his  assignee,  sells  mortgaged  chattels  after 
condition  broken,  he  may  apply  any  surplus  money,  after  satisfying  the 
mortgage  debt,  upon  an  execution  in  his  hands  against  the  mortgagor. 

3.  Same — rights  and  powers  of  mortgagee  after  condition  broken.  By  the 
forfeiture  of  the  condition  of  a  chattel  mortgage,  and  possession  taken  there- 
under by  the  agent  of  the  mortgagee,  the  legal  title  to  the  chattels  vests  in 
the  mortgagee,  and  he  may  lawfully  sell  and  transfer  the  property  at  private 
sale,  being  responsible,  however,  to  the  mortgagor  for  any  injury  sustained 
b}r  him  by  reason  of  his  omission  to  comply  with  the  terms  of  the  power  in 
the  mortgage. 

4.  Sheriff — liability  on  bond.  If  a  sheriff,  as  the  agent  of  a  mortgagee, 
sells  the  mortgaged  property  not  in  accordance  with  the  power  contained 
in  the  mortgage,  and  injury  results  to  the  mortgagor,  the  sheriff  will  not  be 
responsible  to  him  upon  his  official  bond.  It  may  be  that  he  is  individually 
liable. 

5.  Estoppel — by  failing  to  object  to  act.  Where  personal  property  is 
sold  under  a  chattel  mortgage  by  a  sheriff,  as  well  as  under  an  execution 
against  the  mortgagor,  with  the  knowledge  of  the  latter,  and  without  objec- 
tion on  his  part,  and  he  assents  to  applying  the  proceeds  first  to  the  mort- 
gage and  the  balance  upon  the  execution,  this  will  estop  him  from  question' 
ing  the  appropriation  so  made. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Purvines,  upon  the 
official  bond  of  Andrew  B.  McConnell,  as  sheriff  of  Sangamon 
county. 

The  sheriff  sold  certain  chattel  property  of  Purvines  under 
a  chattel  mortgage  given  by  Purvines  to  John  Champion, 
datel  Sept.  16, 1872,  and  under  an  execution  against  Purvines? 
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in  favor  of  M.  A.  Cartwright.  In  selling  under  the  chattel 
mortgage,  the  sheriff  acted  as  the  agent  of  M.  A.  Cartwright, 
who  had  bought  the  mortgage,  the  mortgage  debt  being  due 
and  the  condition  of  the  mortgage  broken. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellants. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

So  far  as  the  case  now  before  us  differs  from  what  it  was 
when  it  was  here  before,  (MeConnell  et  al.  v.  The  People, 
for  use  of  Purvines,  71  111.  481,)  it  is  in  favor  of  the  appel- 
lants. 

The  suit  is  for  the  balance  collected  on  execution,  after  sat- 
isfying the  amount  due  thereon.  The  evidence  shows,  that 
after  satisfying  one  other  execution  and  fee  bill,  (which  were 
entitled  to  priority,  and  about  which  there  is  no  controversy,) 
out  of  the  amount  collected  on  the  execution,  there  was  no 
balance  to  which  Purvines  could  be  entitled.  The  return  of 
the  execution,  as  amended,  shows  this.  But,  assuming  that 
the  court  properly  excluded  this  part  of  the  return  as  being 
extra  official,  still,  from  the  other  evidence  in  the  case,  it  is 
clear,  beyond  controversy,  the  property  was  sold  both  on  the 
chattel  mortgage  and  the  execution,  and  the  mortgage  being 
entitled  to  priority  in  satisfaction,  there  could  remain  to  apply 
on  the  execution  only  what  was  left  after  satisfying  the  mort- 
gage; and  it  is  not  controverted  that  the  amount  thus  left  is, 
in  the  way  above  stated,  properly  accounted  for.  The  contro- 
versy is  solely  with  reference  to  the  amount  applied  on  the 
mortgage. 

We  do  not  think  the  regularity  of  the  sale  under  the  mort- 
gage, in  this  form  of  action,  material,  because — 

1st.  The  action  is  not  for  money  received  by  virtue  of  a  sale 
under  the  mortgage,  but  for  a  surplus  of  money  received  at  a 
sale  under  the  execution,  and  whether  the  mortgage  sale  was 
regular  or  irregular  could  not  divert  money  received  under  it 
to  a  sale  under  the  execution. 

2d.   By  the  forfeiture  of  the  condition  of  the  mortgage,  and 
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possession  taken  thereunder  by  the  agent  of  the  mortgagee,  the 
legal  title  vested  absolutely  in  the  mortgagee.  Simons  v. 
Jenkins,  Admr.  76  111.  479;  Durfree  v.  Grinnell  etal.  69  id. 
371 ;  PiJce  v.  Colvin,  67  id.  227.  And  the  mortgagee,  being  in 
possession  of  the  property  and  having  the  legal  title,  might 
lawfully  sell  and  transfer  the-  property  at  private  sale,  being 
responsible,  however,  to  the  mortgagor  for  any  injury  sustained 
by  him  by  reason  of  his  omission  to  comply  with  the  terms  of 
the  power  in  the  mortgage.  If  such  injury  was  sustained, 
however,  the  remedy  would  not  be  against  the  sheriff  on  his 
official  bond,  simply  because  he  had  acted  as  the  agent  of  the 
mortgagee  in  selling,  but  against  the  mortgagee,  or,  it  might 
be,  against  his  agent  individually. 

3d.  We  think  now,  as  when  the  case  was  here  before,  the 
evidence  shows  that  the  property  was  sold  under  the  mortgage, 
as  well  as  under  the  execution,  with  the  knowledge  of  Pur- 
vines,  and  without  any  objection  or  remonstrance  on  his  part; 
that  he  assented  to  the  appropriation  of  so  much  of  the  pro- 
ceeds of  the  sale  as  was  necessary  to  satisfy  the  mortgage,  to 
that  purpose,  and  that  he  is,  therefore,  equitably  estopped  now 
to  claim  the  money  so  appropriated. 

The  judgment  is  reversed. 

Judgment  reversed. 


Seneca  Winters 

v. 
James  M.  Haines. 

1.  Good  faith — construction  of,  as  used  in  limitation  law  of  1839.  The 
words  "good  faith,"  as  used  in  the  Statute  of  Limitations  of  1889,  must 
receive  a  practical,  common  sense  construction,  and  a  purchaser  who  buys 
and  pays  his  money  for  land  under  the  belief  that  he  is  acquiring  title, 
acquires  title  in  good  faith,  within  the  meaning  of  the  statute. 

2.  The  fact  that  a  purchaser  may  err  in  judgment,  or  do  an  act  that 
another,  under  like  circumstances,  might  not  do,  is  not  enough  to  impeach 
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the  good  faith  of  the  transaction,  when  the  purchase  is  made  with  an  honest 
purpose,  although  the  real  title  is  not  acquired. 

3.  Possession — by  tenant  in  common,  when  it  becomes  adverse.  Possession 
by  a  tenant  in  common  is  not  adverse  to  his  co-tenant  so  long  as  the  rela- 
tion exists,  but  when  the  one  in  possession  obtains  a  deed  from  the  other, 
and  puts  it  upon  record,  and  claims  to  own  the  fee,  his  possession  becomes 
adverse  to  such  co-tenant  and  those  claiming  under  him,  from  that  time. 

4.  A  tenant  in  common  in  possession  agreed  with  the  attorney  in  fact  of 
his  co-tenant,  who  resided  in  a  distant  State,  to  purchase  the  title  of  such 
co-tenant,  and  appointed  a  meeting  with  such  attorney  in  fact,  but  upon 
advice  of  friends  that  there  might  be  some  question  as  to  the  title  to  be  thus 
acquired,  failed  to  keep  the  appointment,  but  remitted  the  purchase  money 
directly  to  this  co-tenant,  and  received  a  deed  directly  from  him;  but  before 
such  deed  was  executed,  the  attorney  in  fact  executed  and  delivered  to 
another  party  a  deed  for  the  interest  of  his  principal  in  the  land :  Held, 
that  the  title  acquired  by  the  direct  deed  from  the  owner  was  acquired  in 
good  faith,  and  that  the  possession  of  the  co-tenant  was  adverse  after  such 
deed  was  placed  upon  record  and  claim  made  under  it. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  W.  L.  Gross,  and  Mr.  K".  M.  Broadwell,  for  the  plain- 
tiff in  error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  Seneca  Win- 
ters, against  James  M.  Haines,  to  recover  an  undivided  tenth 
of  a  certain  tract  of  land  in  Sangamon  county.  The  defense 
relied  upon  in  the  circuit  court  was,  possession  and  payment 
of  taxes  for  seven  years,  under  claim  and  color  of  title  acquired 
in  good  faith,  under  the  Statute  of  Limitations  of  1839.  The 
court,  from  the  evidence,  found  the  defendant  protected  under 
the  act,  and  rendered  judgment  in  his  favor.  The  plaintiff 
sued  out  this  writ  of  error,  and  claims  that  defendant's  title 
was  not  acquired  in  good  faith,  and  that  his  possession  was 
not  adverse.  The  land  in  question  originally  belonged  to 
defendant's  father,  who  occupied  it  as  a  farm.  He  died  intes- 
tate in  1850  or  1851.     He  left  surviving  him  a  widow  and  ten 
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children,  of  whom  Francis  A.  Haines  was  one,  and  the  defend- 
ant was  another.  The  widow  and  the  defendant  continued  to 
reside  upon  the  farm  until  1861,  when  the  widow  died. 
Before  her  death,  the  defendant  had  acquired  the  interest  of 
all  the  heirs  in  the  land,  except  one  or  two,  which  he  acquired 
afterwards.  The  interest  of  Francis  Haines,  which  is  involved 
in  this  litigation,  the  defendant  contracted  for  in  1853,  and 
received  a  bond  providing  for  the  conveyance  of  the  land  upon 
the  payment  of  $200,  payable  December  1,  1854.  Francis 
resided  in  Oregon.  In  April,  1857,  Mrs.  Susan  Clark,  a  mar- 
ried woman,  called  upon  the  defendant  with  a  power  of  attor- 
ney from  Francis,  authorizing  her  to  sell  and  convey  his  interest 
in  the  land,  and  proposed  to  deed  to  him  upon  the  payment 
of  the  $200.  The  defendant  agreed  to  meet  Mrs.  Clark  in 
Springfield  on  the  next  day,  and  close  up  the  matter.  He 
went  to  Springfield,  but,  upon  consultation  with  a  friend,  he 
was  advised,  as  Mrs.  Clark  was  a  married  woman,  there  might 
be  trouble  in  taking  a  deed  through  her,  and  that  he  had  bet- 
ter send  the  money  direct  to  his  brother  in  Oregon,  and  get 
the  deed  from  him.  A  deed  was  prepared  and  sent,  with  a 
draft  for  $200,  on  the  21st  day  of  April,  1857.  This  deed  was 
executed  by  Francis  A.  Haines,  and  acknowledged  in  Oregon, 
on  the  16th  day  of  June,  1857,  returned  to  defendant  by  mail, 
and  recorded  August  21,  1857.  After  sending  the  deed  and 
draft,  the  defendant  did  not  meet  Mrs.  Clark  to  arrange  the 
matter,  as  he  had  agreed.  It  also  appears  that  another  meet- 
ing was  agreed  upon  between  defendant  and  Mrs.  Clark,  which 
he  failed  to  attend,  nor  did  he  inform  her  he  had  sent  the 
money  to  his  brother  to  pay  for  the  land.  Mrs.  Clark,  there- 
fore, on  the  27th  day  of  April,  sold  the  land  to  the  plaintiff, 
and  on  that  day,  as  the  attorney  of  Francis  A.  Haines,  con- 
veyed the  land  to  him.  This  deed  was  recorded  June  3, 
1857. 

The  defendant,  since  he  obtained  the  deed  of  his  brother  in 
1857,  has  been  in  the  actual  possession  of  the  land,  claiming 
the  fee  to  the  entire  tract,  and  has  each  year  paid  all  taxes 
assessed  thereon. 
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Did  the  defendant  acquire  title  of  his  brother  in  good  faith, 
or  does  the  evidence  show  the  deed  was  made  in  bad  faith? 
It  is,  no  doubt,  true  that  the  defendant  concealed  from  Mrs. 
Clark  the  fact  that  he  had  sent  the'  money  for  the  land  to  his 
brother,  and  was  endeavoring  to  obtain  a  deed  direct  from  him, 
and  it  may  be  that  his  conduct  was  not  commendable  in  fail- 
ing to  meet  his  engagements  with  her,  but  such  facts  do  not 
show  that  he  acquired  title  to  the  premises  in  bad  faith.  He 
had  been  advised  there  might  be  trouble  if  he  took  a  deed 
through  Mrs.  Clark,  as  she,  at  the  time,  was  a  married  woman. 
The  advice  given  may  not  have  been  well  founded,  yet  the 
defendant  relied  upon  it,  and,  with  an  honest  purpose  of  obtain- 
ing a  good  title  to  the  land,  sent  the  money  to  his  brother, 
and  obtained  a  deed  direct  from  him.  The  evidence,  instead 
of  proving  bad  faith  on  the  part  of  defendant,  tends  to  show 
he  was  acting  honestly,  with  a  bona  fide  purpose  of  obtaining 
a  good  title  to  the  property.  Here  were  two  channels  open  to 
the  defendant  to  obtain  the  title:  one,  by  taking  a  deed  through 
an  attorney  in  fact,  the  other,  by  getting  a  deed  direct  from 
the  owner.  The  amount  of  money  to  be  paid  in  either  case 
was  the  same.  The  former  course  defendant  was  advised  to 
avoid,  because  it  was  unsafe.  Under  this  advice,  the  latter 
plan  was  selected.  Now,  while  the  defendant  may  have  erred 
in  judgment,  and  failed  to  avail  of  the  most  judicious  method 
of  obtaining  the  title,  yet  we  perceive  no  ground  to  question 
his  honesty  of  purpose  or  good  faith  in  the  transaction.  The 
words  "  good  faith,"  as  used  in  the  statute,  must  receive  a 
practical,  common  sense  construction.  The  statute  was  in- 
tended to  protect  a  purchaser  of  land  who  bought  and  paid 
his  money  under  the  belief  that  he  was  acquiring  title.  This 
is  the  construction  it  has  heretofore  received,  and  it  is  undoubt- 
edly correct.  Woodward  t.  Blanchard,  16  111.  424;  Rawson 
v.  Fox,  65  111.  200. 

The  fact  that  a  purchaser  ma}r  err  in  judgment,  or  do  an 
act  that  another,  under  like  circumstances,  might  not  do,  is 
not  enough  to  impeach  the  good  faith  of  the  transaction. 
Where  the  purchase  is  made  with  an  honest  purpose,  although 
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the  real  title  is  not  acquired,  the  good  faith  can  not  be  ques- 
tioned. 

The  plaintiff,  however,  contends,  if  it  be  conceded  the  pur- 
chase was  made  in  good  faith,  that  the  defendant's  possession 
was  not  adverse;  that  he  occupied  the  relation  of  a  co-tenant 
to  the  plaintiff. 

Prior  to  the  defendant's  purchase,  he,  no  doubt,  occupied  the 
relation  of  a  co-tenant  to  Francis  A.  Haines,  and  so  long  as  that 
relation  existed,  the  possession  and  payment  of  taxes,  however 
long  continued,  could  not  be  relied  upon  as  a  bar  to  a  recovery. 
In  such  cases,  the  Statute  of  Limitations  does  not  apply;  but 
when  the  defendant  bought  of  his  co-tenant,  acquired  a  deed, 
placed  it  upon  record,  and  claimed  to  own  the  fee,  his  posses- 
sion from  that  time  became  adverse.  From  that  moment,  the 
defendant's  possession  became  hostile  to  Francis  A.  Haines, 
or  the  plaintiff,  who  claimed  from  or  under  him.  The  evi- 
dence shows  an  undisputed  possession  of  the  entire  tract  of 
land,  under  a  deed  of  record,  with  payment  of  taxes,  and  an 
assertion  of  ownership,  for  twelve  or  fourteen  years  before  suit 
was  brought,  and  we  are  aware  of  no  acts  which  would  more 
clearly  establish  adverse  possession  than  these.  Angell  on 
Limitations,  sec.  390,  says:  "The  clearest  and  most  compre- 
hensive definition  of  disseizin  and  adverse  holding,  perhaps, 
is  an  actual,  visible  and  exclusive  appropriation  of  land,  com- 
menced and  continued  under  a  claim  of  right."  See  also,  Cook 
v.  Norton,  48  111.  20.  When  the  defendant  acquired  a  deed 
of  his  co-tenant,  and  placed  it  upon  record,  and  avowed  own- 
ership in  himself,  the  relation  previously  existing  between  him 
and  his  co-tenant,  as  to  the  possession,  ceased.  He  then 
occupied  as  the  grantee  of  his  brother,  and  not  conjointly 
with  him ;  and,  although  the  title  he  acquired  may  not  have 
been  paramount,  yet  it  was  color  of  title  made  in  good  faith, 
and  seven  continuous  years'  possession  and  payment  of  taxes, 
under  it,  was  sufficient  to  bar  a  recovery. 

The  judgment  of  the  circuit  court  was  correct,  and  it  must 
be  affirmed. 

Judgment  affirmed. 
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Marcus  A.  Devine 

v. 

Board  of  Commissioners  of  Cook  County. 

1.  Constitutional  law — special  legislation.  Designating  counties  as  a 
class,  according  to  a  minimum  population,  which  makes  it  absolutely  cer- 
tain but  one  county  in  the  State  can  avail  of  the  benefits  of  a  law  applicable 
to  such  class,  can  not  but  be  regarded  as  a  mere  device  to  evade  the  consti- 
tutional provision  forbidding  special  legislation. 

2.  A  statute  which,  by  its  terms,  can  have  application  to  but  one  county 
in  the  State,  although  purporting  to  be  a  general  law,  applicable  to  all 
counties  having  a  certain  population,  is  special  legislation,  and  within  the 
inhibition  of  the  constitution  on  that  subject. 

3.  Statutes — when  repugnant,  the  later  repeals  the  former.  Where  there 
is  a  clear  repugnance  between  two  laws,  and  the  provisions  of  both  can  not 
be  carried  into  effect,  the  later  law  must  prevail,  and  the  former  yield  to  the 
last  expression  of  the  legislative  will. 

4.  Same — intended  as  a  substitute  for  another,  repeals  the  other.  A  sub- 
sequent statute,  revising  the  whole  subject  of  a  former  one,  and  intended  as 
a  substitute  for  it,  although  it  contains  no  express  words  to  that  effect, 
operates  as  a  repeal  of  the  former. 

5.  Counties — act  of  1874  repeals  all  other  laws  in  relation  to.  The  act 
of  1874,  revising  the  law  in  relation  to  counties,  is  a  complete  revision  or 
recasting  of  the  whole  law  in  relation  to  county  affairs;  and  although  it 
contains  no  express  words  repealing  former  statutes,  it  must  be  regarded  as 
a  repeal  of  all  other  laws  on  the  same  subject.  r 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Leake  &  Vocke,  and  Mr.  John  J.  Herrick,  for  the 
appellant. 

Mr.  J.  M.  Rotjntree,  Mr.  J.  5T.  Jewett,  and  Mr.  Sidney 
Smith,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  26th  day  of  December,  1876,  the  board  of  commis- 
sioners of  Cook  county,  by  more  than  a  two-thirds  vote  in  the 
affirmative,  passed  a  resolution  authorizing  the  committee  on 
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finance  of  such  board  to  prepare  bonds  in  sums  of  $500  and 
$1000  each,  as  the  committee  shonld  determine,  to  the  amount 
of  $1,000,000,  running  twenty  years,  with  interest  at  six  per 
cent  per  annum,  payable  semi-annually,  as  provided  by  law, 
authorizing  the  board  of  commissioners  of  counties  containing 
over  one  hundred  thousand  inhabitants,  of  which  Cook  county 
is  one,  by  a  two-thirds  vote,  to  issue  bonds  for  erecting  neces- 
sary public  buildings,  for  funding  floating  indebtedness,  and 
for  other  purposes  specified,  and  that  such  committee  adver- 
tise for  the  sale  of  not  exceeding  $100,000  of  such  bonds;  and 
submit  proposals  received  to  the  board,  for  acceptance  or  re- 
jection. It  is  sought  to  enjoin  the  action  of  the  board  of 
commissioners  under  that  resolution,  and  the  reasons  assigned 
in  support  of  the  allegations  of  the  bill  are,  first,  the  act  of 
the  General  Assembly,  of  February  23,  1872,  as  amended, 
referred  to  in  the  resolution,  is  invalid,  because  it  is  in  contra- 
vention with  that  clause  of  the  constitution  which  forbids  the 
passage  of  local  or  special  laws;  second,  if  valid  when  enacted 
it  has  been  repealed  by  the  general  law  upon  that  subject, 
either  by  implication,  or  by  revision  or  recasting  the  whole 
law  in  relation  to  counties  in  a  later  act;  and,  third,  before  the 
board  of  commissioners  can  have  any  rightful  authority  to 
issue  bonds  for  any  purpose  named  in  the  resolution,  they  must 
submit  the  question  of  issuing  such  bonds  to  the  legal  voters 
of  the  county,  at  a  general  election. 

Section  22,  art.  4,  of  the  constitution,  provides,  the  General 
Assembly  shall  not  pass  local  or  special  laws  in  certain  enu- 
merated cases,  and  among  the  subjects  mentioned  is,  for  "  reg- 
ulating county  and  township  affairs."  The  act  of  1872,  as 
amended  by  the  act  of  1873,  referred  to  in  the  resolution  of 
the  board  of  commissioners,  and  under  which  it  was  proposed 
to  issue  bonds  for  the  objects  indicated,  is,  by  its  terms,  lim- 
ited in  its  operation  to  counties  containing  over  one  hundred 
thousand  inhabitants,  and  also  as  to  the  objects  for  which  bonds 
maybe  issued,  viz:  "for  erecting  a  courthouse  on  the  site 
heretofore  used  for  that  purpose,  and  a  jail  and  other  necessary 
public  buildings,  for  the  use  of  said  county,  at  such  points  as 
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may  be  selected,  *  *  and  for  the  purpose  of  funding  the 
floating  debt  of  said  county." 

Giving  to  the  words  "  local  or  special  laws,"  as  used  in  the 
constitution,  their  ordinary  meaning,  as  contra-distinguished 
from  "  general  laws,"  it  must  be  admitted,  the  act  under  con- 
sideration comes  within  the  definition  of  a  special  or  private 
law.  In  Potter's  Dwarris,  the  division  of  statutes  noticed  is 
that  of  general  or  public  acts,  and  such  as  are  special  or  pri- 
vate, and  it  is  added,  the  most  comprehensive,  if  not  the  most 
precise  definition,  is  that  given  by  Dwarris,  "  that  public  acts 
relate  to  the  public  at  large,  and  private  acts  concern  the  par- 
ticular interest  or  benefit  of  certain  individuals,  or  of  particu- 
lar classes  of  men."     Potter's  Dwarris,  52. 

But,  independently  of  all  definitions,  regarding  the  words 
"  local  or  special  laws"  in  the  sense  they  are  commonly  under- 
stood, the  act  in  question,  being  one  "regulating  county 
affairs,"  comes  within  the  inhibition  of  the  constitution.  Its 
very  terms  preclude  it  from  having  any  application  to  any 
county  except  the  county  of  Cook,  for  we  take  judicial  notice, 
no  other  county  in  the  State  contains  over  one  hundred  thou- 
sand inhabitants,  nor  can  it  be  expected,  by  any  ordinary 
influx  or  increase  of  population,  that  any  other  county  will 
have  that  population  within  the  brief  period  fixed  for  the  dura- 
tion of  this  law,  viz:  within  a  period  of  six  years  from  the 
time  the  act  should  take  effect.  No  express  words  that  could 
have  been  used  by  the  General  Assembly,  could  limit  the 
operation  of  this  law  to  the  county  of  Cook  more  absolutely 
and  definitely,  than  those  employed.  The  circumstances 
attending  its  passage  being  matters  of  common  notoriety, 
and,  therefore,  supposed  to  be  within  the  knowledge  of  the 
court,,  all  indicate  it  was  intended  to  apply  exclusively  to  the 
county  of  Cook.  That  it  authorized  issuing  bonds  for  "  the 
purpose  of  erecting  a  court  house  on  the  site  heretofore  used," 
and  that  it  contained  an  emergency  clause  declaring  the 
"recent  destruction,  by  fire,  of  public  buildings,"  are  matters 
that  had  no  reference  to  any  other  county  containing  over  one 
hundred  thousand  inhabitants,  if  any  existed,  than  the  county 
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of  Cook.  That  it  is  a  "  local  or  special  law,"  applicable  only 
to  Cook  county,  is  a  proposition  so  plain  it  will  bear  no  dis- 
cussion, and  unless  its  passage  can  be  justified  for  some  reason, 
it  is  invalid. 

The  argument  is,  this  statute  is  not,  in  terms,  applicable  to 
a  single  county,  or  to  any  specified  number  of  counties,  to  the 
exclusion  of  others,  but  is  general,  and  alike  applicable  to  all 
counties  in  the  State,  imposing  the  condition  upon  each  and 
all  alike,  of  having  the  requisite  population  before  the  powers 
conferred  can  be  exercised.  This  proposition  implies  the  Gen- 
eral Assembly  may  classify  counties  by  population,  and  laws 
applicable  to  particular  classes  would  be,  in  effect,  general  laws. 
Power  is  given  the  General  Assembly  to  classify  counties  by 
population,  and  to  regulate  by  general  law  fees  and  salaries 
of  certain  local  officers,  according  to  class.  But  that  is  a  grant  of 
power  for  a  specific  purpose  indicated,  and  it  would  seem  to  be  a 
restriction  upon  the  power  to  classify  counties  by  population  or 
otherwise,  for  any  purpose  not  mentioned  in  the  constitution. 
Be  that  as  it  may,  the  recognition  of  the  existence  of  such 
power  in  the  legislature  might  warrant  the  indefinite  multi- 
plication of  classes  of  counties  by  population,  or  for  other 
causes,  to  which  legislation  might  be  made  to  apply.  That 
construction,  if  once  adopted,  might,  with  equal  propriety,  be 
extended  so  as  to  warrant  the  classification  of  other  munici- 
palities, as,  cities,  towns  and  villages,  and  the  evils  of  class  or 
special  legislation,  that  existed  under  the  former  constitution, 
would  be  revived,  only  in  a  slightly  modified  degree.  Its 
absurdity  would  be  most  manifest  if  the  General  Assembly 
should  designate  as  many  classes  as  there  are  counties  in  the 
State,  and  then  enact  a  law  limited  in  its  operation  to  each 
class,  under  the  mere  pretense  it  was,  nevertheless,  a  general 
law,  applicable  to  a  particular  class.  Such  a  construction 
would  render  valueless  the  salutary  provision  of  the  constitu- 
tion forbidding  "  local  or  special  laws."  That  instrument,  it 
is  safe  to  say,  imposes  a  restriction  upon  the  power  of  the 
General  Assembly  in  that  regard,  certainly  to  the  extent,  the 
passage  of  "  local  or  special  laws  "  is  inhibited  in  enumerated 
38— 84th  III. 
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cases,  among  which  are  acts  regulating  "  county  and  township 
affairs."  Designating  counties  as  a  class  according  to  a  mini- 
mum population,  which  makes  it  absolutely  certain  but  one 
county  in  the  State  can  avail  of  the  benefits  of  a  law  applica- 
ble to  such  class,  can  not  but  be  regarded  as  a  mere  device  to 
evade  the  constitutional  provision  forbidding  special  legisla- 
tion. 

1 
E"or  do  we  think  this  law  can  be  sustained  on  the  other  . 

ground  suggested,  that  a  "  local  or  special  law,"  applicable  to 
the  affairs  of  Cook  county,  is  authorized  by  the  seventh  sec- 
tion of  article  ten  of  the  constitution.  That  section  does 
make  Cook  county  subject  to  some  special  provisions,  but  it  is 
distinctly  declared,  its  affairs  shall  be  managed  by  the  board 
of  commissioners,  "  in  such  manner  as  shall  be  provided  by 
law."  Special  provisions  have  been  made  by  general  law  for 
the  management  of  the  affairs  of  Cook  county.  The  board  of 
commissioners  are  given  the  control  of  the  affairs  of  the 
county,  and  in  so  doing  they  "  shall  exercise  the  same  powers, 
perform  the  same  duties,  and  be  subject  to  the  same  rules, 
regulations  and  penalties  as  prescribed  by  law  for  the  board 
of  supervisors."  It  was  competent  for  the  General  Assembly 
to  "  provide  by  law,"  how  the  affairs  of  Cook  county  should 
be  managed  by  the  board  of  commissioners,  and  that  having 
been  done  by  general  law,  it  must  be  recognized  as  the  measure 
of  their  powers. 

But  waiving  these  considerations,  and  treating  the  law  under 
which  the  resolution  of  the  board  was  adopted,  as  valid  when 
enacted,  we  think  it  was  repealed  by  implication,  either  by 
subsequent  inconsistent  legislation  on  the  same  subject,  or  by 
recasting  the  whole  law  in  relation  to  counties,  as  was  done 
by  the  act  of  1874.  If  this  law  can  be  regarded  as  a  valid 
enactment,  it  must  be  for  the  reason  it  is  a  general  law,  regu- 
lating county  affairs  in  a  class  of  counties  having  over  a  desig- 
nated population;  but  there  is  a  general  law  enacted  since, 
applicable  to  all  counties  in  the  State,  without  reference  to 
what  the  population  may  be,  which  provides,  county  boards, 
before  they  can  issue  bonds  to  enable  them  to  perform  the 
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duties  imposed  upon  them  by  law,  must  submit  the  question 
of  issuing  such  bonds  to  the  legal  voters  of  the  county  at  a 
general  election,  and  the  board  of  commissioners  of  Cook 
county  are  made  subject  to  its  provisions  in  like  manner  as 
are  boards  of  supervisors.  Sections  40  and  62,  Rev.  Stat. 
1874,  pp.  310,  313. 

Under  the  first  section  of  the  act  of  1872,  as  amended,  the 
board  of  commissioners  might  issue  bonds  for   the  purposes 
indicated  in  the  resolution,  in  their  discretion,  by  a  two-thirds 
vote  of  the  board  in  the  affirmative;  but  in  the  fortieth  section 
of  the  general  law  enacted  to  regulate  county  affairs,  to  which  . 
the  board  of  commissioners  of  Cook  county  is  specially  sub- 
jected, a  different  mode  is  provided;  and  it  is  made  impera- 
tive, before  they  can  do  so,  the  question  of  issuing  such  bonds 
must  be  submitted  to  the  legal  voters  of  the  county.     Treat- 
ing the  act  of  1872  as  a  valid,  unrepealed  law,  there  would  be 
two  statutes  on  the  same  subject — regulating  county  affairs — 
applicable  to  the  same  officers,   not  only  inconsistent  in   the 
provisions  indicated,  but  in  other  important  particulars.    Both 
statutes  can  not  be  executed,  and  hence  both  can  not  stand. 
The  rule  on  this  subject,  as  expressed  in  the  terse  language  of 
an  English   case,    is,  "if  two  inconsistent  acts  be  passed  at 
different  times,   the  last  is  to  be  obeyed,  and  if  obedience  can 
not  be  observed  without  derogating  from   the  first,  it  is   the 
first  that  must  give  way."     Potter's  Dwarris,  p.  155.     Or  we 
may  state  the  rule  in  the  language  used  by  this  court  in  Ding- 
man  v.  The  People,   51   111.  277:  "When    there  is   a   clear 
repugnance  between  two  laws,  and  the  provisions  of  both  can 
not  be  carried  into  effect,  the  later  law  must  prevail,  and  the 
former  yield  to  the  last  expression  of  the  legislative  will."     To 
the  same  effect  is  Van  Inwagen  v.  City  of  Chicago,  61  111. 
31. 

Another  principle,  having  a  close  affinity  to  the  one  just 
stated,  may  be  applied,  which  leads  to  the  same  conclusion — 
that  is,  a  subsequent  statute  revising  the  whole  subject  of  a 
former  one,  and  intended  as  a  substitute  for  it,  although  it 
contains  no  express  words  to  that  effect,  operates  as  a  repeal 
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of  the  former.     Culver  v.  Third  National  Bank,  64  111.  528 : 
Andrews  v.  The  People,  75  111.  605.     The  scope  of  the  general 
law  on  that  subject  is  aptly  expressed  in  the  title,  as  '*  an  act 
to  revise  the  law  in  relation  to  counties."     Prior  to  the  pas- 
sage of  that  act  there  had  been  no  general  law  regulating  the 
affairs   of  counties,    since  the   adoption  of  the   constitution, 
which  made  it  the  duty  of  the  General  Assembly  to  provide, 
by  a  general  law,  for  the  management  of  county  matters.     It 
is  what  it  purports  to  be,  a  general  law,  and  embraces  every- 
thing pertaining  to  county  matters,  and  contains  a  section,  as 
we  have  seen,  investing  county  boards  with  power,  when  voted 
by  the  legal  voters  of  the  county,  to  issue  and  sell  bonds  to 
raise  money  to  enable  them  to  perform  the  duties  imposed 
upon  them  by  law.     That  section  may  be  regarded  as  a  com- 
plete revision  of  the  first  amended  section  of  the  act  of  1872, 
on  the  subject  of  issuing  bonds  for  the  purposes  expressed  in 
the  resolution  of  the  board  of  commissioners.     The  act  of 
1874  applies  to  all  counties  in  the  State,  and,  as  we  have  had 
occasion  before  to  remark,  it  is  made  applicable  to  the  board 
of  commissioners  of  Cook  county,  as  well   as  to  boards  of 
supervisors  of  other  counties.     The  act  of  1874  is  a  complete 
revision  or  recasting  of  the  whole  law  in  relation  to   county 
affairs,  and  although  it  contains  no  express  words  repealing 
former  statutes,  it  must  be  regarded  as  a  repeal  of  all  other 
laws  on  the  same  subject.     It  embraces  everything  contained 
in  the  act  of  1872,  and  much  more  that  relates  to  the  manage- 
ment of  county  matters,  and  all  inconsistent  and  conflicting 
laws  on  this  subject,  previously  enacted,  must  give  way  to  this 
last  expression  of  the  legislative  will. 

It  follows,  from  the  reasoning  on  the  propositions  stated, 
the  board  of  commissioners  of  Cook  county  have  'no  power, 
under  the  law,  to  issue  bonds  for  any  purpose  named  in  the 
resolution  adopted,  unless  authorized  by  a  vote  of  the  legal 
voters  of  the  county,  to  whom  the  question  of  issuing  such 
bonds  shall  have  been  submitted  at  a  general  election,  after 
the  amount  and  object  for  which  it  was  proposed  to  issue 
bonds  had  been  first  ascertained.    That  has  not  been  done,  and 
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hence  there  is  a  total  want  of  authority  to  issue  the  proposed 
bonds,  and  any  one  whose  property  will  be  affected  by  a  tax 
levied  to  pay  the  interest  or  principal  may  enjoin  the  issuing 
of  such  bonds. 

The  decree  will  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Dickey:  There  is  no  doubt,  in  my  mind,  that 
the  act  of  February  23,  1873,  is  a  "  local "  act.  It  is  limited 
in  its  terms  to  counties  "  containing  over  one  hundred  thou- 
sand inhabitants,"  and  is  to  be  of  no  effect  after  July  1,  1879. 
The  court  will  take  judicial  notice,  not  only  that  no  other 
county  in  the  State,  except  Cook  county,  had  one  hundred 
thousand  inhabitants,  but  also  that,  without  some  supernatural 
interposition,  no  other  county  in  the  State  can  have  one  hun- 
dred thousand  inhabitants  until  after  July  1,  1879.  But  it 
seems  to  me  it  is  going  too  far  to  hold  that  the  mere  fact  that 
a  statute  is  applicable  only  to  counties  having  over  one  hun- 
dred thousand  inhabitants,  renders  it  a  local  law.  In  the 
course  of  time  several  counties  may  contain  that  number.  A 
law  intended  to  be  perpetual  may  not,  in  my  judgment,  be 
subject  to  objection,  although  thus  limited. 

The  fact  that  this  law  is  local,  does  not,  however,  render  it 
unconstitutional.  I  think  local  laws,  regulating  county  affairs 
of  Cook  county,  are  not  forbidden.  True,  the  constitution 
says,  in  sec.  22,  art.  IY,  the  legislature  "  shall  not  pass  local 
or  special  laws  *  *  *  for  regulating  county  affairs."  But 
afterwards,  in  section  7,  art.  X,  of  the  constitution,  it  is  said, 
'•  the  county  affairs  of  Cook  county  shall  be  managed  by  a 
board  of  commissioners  of  fifteen  persons,  ten  of  whom  shall 
be  elected  from  the  city  of  Chicago  and  five  from  the  towns 
outside  of  said  city,  in  such  manner  as  may  he  provided  oy 
law."  This  seems  to  have  been  intended  to  take  Cook  county 
out  of  the  general  rule  of  the  constitution  on  that  subject. 
Not  only  is  this  consonant  with  the  meaning  of  the  words  of 
the  constitution,  but  this  view  receives  force  from  other  parts 
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of  the  constitution.  The  necessity,  in  other  respects,  for  legis- 
lation for  Cook  county,  other  and  different  from  that  needed 
for  other  counties,  is  elsewhere  recognized  in  the  constitution. 
The  Superior  Court  of  Cook  county  is  preserved,  with  its  three 
judges;  the  circuit  court  of  that  county  is  made  to  consist  of 
five  judges,  while  circuit  courts  for  other  counties  have  but 
one  judge;  the  judges  of  the  circuit  court  and  Superior  court 
of  Cook  county  are  permitted  to  receive  salaries  larger  than 
that  of  the  judges  of  the  circuit  court  in  other  counties  of  the 
State.  When  it  is  remembered,  that  a  statute  enacted  by  the 
General  Assembly  is  not  to  be  pronounced  unconstitutional 
unless  it  be  clearly  so,  I  can  not  say  that  this  act  is  plainly 
unconstitutional. 

As  to  the  question  of  whether  the  statute  in  question  was 
repealed  in  the  manner  suggested,  it  is  my  judgment  that  it 
was  not  repealed;  but  that  question  becomes  of  no  importance 
after  a  majority  of  this  court  has  declared  the  act  unconstitu- 
tional. 


Illinois  Centkal  Kailroad  Company 
Philip  Lutz, 

Negligence — leaving  cars  whilst  in  motion.  The  fact  that  a  passenger 
on  a  railroad  is  in  danger  of  being  carried  past  his  station  will  not  justify 
him  in  getting  off  whilst  the  train  is  in  motion,  or  in  imprudently  exposing 
himself  to  danger;  and  if  he  does  either,  and  is  injured  in  consequence 
thereof,  it  is  owing  to  his  own  want  of  ordinary  care,  and  he  can  not  recover 
in  a  suit  against  the  railroad  company  for  such  injury. 

Appeal  from  the  Circuit  Court  of  Cumberland  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  George  "W.  Wall,  for  the  appellant. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  appellant  asks  that  the  judgment  be  reversed  because 
there  is  no  evidence  to  sustain  it. 

The  accident  in  question  occurred  on  the  night  of  the  31st 
of  July,  1875.  The  night  was  dark  and  rainy,  and  the  rails 
of  the  road  slippery.  The  destined  station  of  the  plaintiff  was 
Neoga.  His  own  account  of  the  affair  is,  that  when  the  station 
was  announced,  he  started  out  on  the  platform  and  saw  that 
the  train  was  passing  the  station  house  without  stopping;  that 
he  stepped  down  on  the  steps;  could  not  say  which  step  he 
was  on;  had  hold  of  the  railing;  that  the  conductor  came  out 
just  then  and  said:  "don't  jump;"  that  he  replied  he  would 
not.  and  was  just  then  in  the  act  of  turning  to  go  back;  that 
the  conductor  reached  up  at  the  bell-cord  to  stop  the  train,  as 
he  supposed,  and  then  something  struck  plaintiff  and  knocked 
him  off;  that  he  did  not  know  what  it  was  that  hit  him ;  that 
nobody  touched  him,  nor  did  he  see  anything  that  did;  when 
he  came  to,  he  found  himself  in  the  act  of  getting  up  from  the 
ground,  and  just  about  then  the  conductor  came  to  him  and 
helped  him  up;  that  he  stepped  forward,  and  the  conductor 
said:  "  look  out,  you  will  step  in  the  cattle  guard,"  and  then 
he  noticed  that  he  was  just  south  of  the  cattle  guard — the  first 
cattle  guard  south  of  Neoga  station ;  the  train  backed  up  over 
the  cattle  guard,  and  stopped  not  far  from  the  switch. 

The  physician  who  examined  plaintiff  carefully  the  day  after 
he  was  hurt,  testifies  that  he  could  not  find  any  abrasion  or 
discoloration  upon  his  person.  It  is  quite  apparent  that  he 
could  not  have  been  struck  by  any  portion  of  the  fence  of  the 
cattle  guard.  Actual  measurement  shows  it  to  have  been  im- 
possible unless  his  person  was  projecting  beyond  the  cars. 
The  train  backed  over  the  cattle  guard — no  obstruction  was 
noticed  by  the  conductor  or  the  brakeman,  nor  was  anything 
seen  by  them,  as  well  as  by  the  plaintiff,  which  could  have 
struck  him  while  he  was  on  the  cars.  Any  stationary  object 
near  the  track  that  could  have  touched  him  would  have  neces- 
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sarily  touched  the  cars — but  there  was  no  sign  of  any  such 
thing. 

The  probability  is,  that  in  turning  about  to  come  back  into 
the  car  he  slipped  and  fell  off,  or,  if  not,  he  must  have  attempted 
to  jump  off,  and  in  doing  so  received  the  injury.  In  either 
case,  he  could  not  recover  damages  for  the  injury,  because  it 
would  have  been  the  result  of  his  own  want  of  ordinary  care. 
If  he  was  in  danger  of  being  carried  past  his  station,  he  would 
not  have  been  justified  in  getting  off  while  the  train  was  in 
motion,  or  in  imprudently  exposing  himself  to  danger.  Illi- 
nois Central  Railroad  Co.  v.  Able,  59  111.  131;  Illinois  Cen- 
tral Railroad  Co.  v.  Green,  81  111.  19. 

Regarding  the  verdict  as  entirely  unsupported  by  the  evi- 
dence, the  judgment  is  reversed. 

Judgment  reversed. 


Geoege  Curyea  et  al, 

v. 
Lewis  J.  Berry  et  al. 

1.  Burnt  records — restoration.  Where  the  proof  shows  the  regularity 
of  a  proceeding  to  foreclose  a  mortgage,  a  decree  of  sale,  a  sale,  and  its 
approval  by  the  court,  and  the  delivery  of  a  certificate  of  purchase,  this 
will  be  sufficient  for  the  court  to  order  the  restoration  of  the  record  of  the 
proceeding  which  had  been  destroyed  by  fire,  and  to  require  the  master  to 
execute  a  deed  to  the  assignee  of  the  certificate  of  purchase,  and  decree  a 
surrender  of  possession. 

2.  Recording  law — burning  of  records  does  not  destroy  notice.  The 
burning  of  the  records  does  not  destroy  the  notice  afforded  by  the  recording 
of  a  mortgage  or  deed,  or  the  notice  afforded  by  proceedings  foreclosing 
the  mortgage,  and  a  subsequent  purchaser,  after  the  destruction  of  the 
records,  must  take  notice  of  what  the  records  originally  showed. 

3.  Presumption — of  the  regularity  of  judicial  proceedings.  Where  the 
foreclosure  of  a  mortgage,  and  a  sale  thereunder,  and  its  approval  in  the 
circuit  court,  are  shown,  and  the  records  are  destroyed  by  fire,  such  court 
being  one  of  general  jurisdiction,  it  will  be  presumed  the  proceedings 
were  regular  and  in  conformity  with  the  law,  in  a  proceeding  to  restore  the 
records. 
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4.  Estoppel — by  acts  of  party  inducing  a  purchase.  Where  a  mortgagor 
informs  another  that  he  has  no  title  to  mortgaged  premises;  that  a  fore- 
closure was  had,  and  the  time  of  redemption  had  expired,  and  thereby 
induces  such  other  person  to  purchase  the  certificate  of  purchase,  the  mort- 
gagor will  be  estopped  from  afterwards  questioning  the  regularity  of  the 
foreclosure  and  sale,  as  against  such  purchaser. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Henry  &  Penwell,  for  the  plaintiffs  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  circuit  court  of  Moultrie 
county,  by  George  Curyea,  Harmon  K.  "Wells  and  Jonathan 
Christie,  complainants,  and  against  Lewis  J.  Berry  and  Wil- 
liam Berry,  defendants,  to  foreclose  a  mortgage  on  a  certain 
forty  acres  of  land,  which  Berry,  then  seized  thereof  in  fee, 
had  made  to  one  James  Elder,  who  assigned  the  same,  with 
the  note  it  was  made  to  secure,  to  Wells  and  Christie.  It  was 
claimed  by  complainants  that  regular  proceedings  were  had  in 
the  Moultrie  circuit  court,  in  1861,  foreclosing  this  mortgage 
in  the  name  of  the  assignees,  a  regular  decree  entered  finding 
the  amount  due,  and  a  sale  of  the  premises  ordered,  and  a  sale 
made  to  Wells  and  Christie,  and  a  certificate  thereof  duly  exe- 
cuted by  the  master  and  delivered  to  them,  which  sale  was 
approved  by  the  court.  The  premises  were  not  redeemed,  and 
complainants  Wells  and  Christie,  being  non-residents,  neglected 
to  demand  a  deed.  Whilst  matters  remained  in  this  condition, 
in  1864  the  court  house  of  Moultrie  county,  in  which  the 
records  were,  was  destroyed  by  fire,  with  its  contents.  About 
this  time,  complainant  Curyea,  having  purchased  of  Berry 
three  other  forty  acre  tracts  adjoining  the  one  in  controversy, 
and  desiring  this  one,  as  it  lay  between  two  of  the  tracts  so 
purchased  and  was  in  a  state  of  cultivation,  to  induce  Curyea 
to  buy  these  tracts,  Berry  represented  to  him  that  he  (Berry) 
had  no  interest  in  that  forty;  that  the  time  of  redemption  had 
long  since  expired,  but  delivered  the  possession  thereof  to 
Curyea,  who  leased  the  same  to  one  Littleton,  who  remained 
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in  possession  for  some  time,  until  he  was  put  out  of  possession 
by  an  action  of  ejectment,  brought  against  him  by  William 
Elder,  one  of  the  defendants  herein,  claiming  title  by  and 
through  the  original  mortgagor,  Lewis  J.  Berry.  On  this 
occurrence,  complainant  Curyea  purchased  of  Wells  and  Chris- 
tie their  right  and  title  to  the  land.  The  prayer  of  the  bill  was, 
that  defendants  answer  not  under  oath,  and  that,  on  a  final  hear- 
ing, the  burnt  records  may  be  restored,  the  master  be  decreed  to 
convey  the  premises  to  Curyea,  and  that  defendants  be  decreed 
to  surrender  the  possession  of  the  premises  to  him,  and  for 
general  relief. 

The  answer  of  the  defendants  denies  all  the  material  allega- 
tions of  the  bill,  save  and  except  the  destruction  of  the  court 
house  by  fire,  and,  on  the  hearing,  testimony  being  heard,  the 
court  dismissed  the  bill,  decreeing  costs  against  complainants. 
To  reverse  this  decree  they  bring  the  record  here  by  writ  of 
error,  and  make  several  points. 

We  have  not  been  favored  with  any  brief  by  defendants  in 
error,  and  have  not,  therefore,  been  enabled  to  profit  by  any 
views  they  may  entertain  of  the  case. 

It  strikes  us  the  decree  is  wrong,  and  ought  to  be  reversed. 
We  think  the  testimony  of  Mr.  Eden,  who  conducted  the  pro- 
ceedings in  the  chancery  suit,  sufficiently  shows  their  regu- 
larity, and  that  they  were  properly  brought  to  a  termination 
in  a  decree  of  sale;  that  a  sale  was  made,  certificate  given,  and 
approved  by  the  court.  Enough  is  shown  to  order  a  restora- 
tion of  the  burnt  records  and  to  require  the  master  to  make  a 
deed  to  complainant  Curyea,  the  assignee  of  the  purchasers, 
of  the  premises. 

As  to  William  Elder's  equity,  he  does  not  appear  to  have 
any.  When  he  took  the  deed  from  Berry,  he  knew,  or  might 
have  known,  that  Berry  had  conveyed  to  Wells  and  Christie, 
and  of  the  proceedings  in  chancery  to  foreclose.  The  confla- 
gration of  the  court  house,  and  destruction  thereby  of  the 
records,  did  not  destroy  the  effect  of  the  recording  the  mort- 
gage. It  was  said  in  Shannon  v.  Hall.  72  111.  354,  a  mortgage, 
having  been  recorded,  was  notice  to  subsequent  purchasers, 
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notwithstanding  the  record  was  destroyed  by  fire.  As  to  the 
proceedings  on  foreclosure,  they  having  been  conducted  in  a 
court  of  general  jurisdiction,  the  intendment  must  be,  they 
were  regular  and  in  conformity  with  the  law. 

As  to  Berry,  he  certainly  can  have  no  standing  in  court.  To 
induce  Curyea  to  purchase  the  three  forties,  he  represented  to 
Curyea  that  he  could  obtain  the  title  to  this  forty  from  Wells 
and  Christie;  that  he  himself  had  no  interest  in  it;  that  it 
had  been  sold  under  a  decree  of  foreclosure,  and  that  the  time 
of  redemption  had  expired.  Curyea  acted  on  these  representa- 
tions, and  made  the  purchase  of  the  three  forties,  and  after- 
wards purchased  the  premises  in  controversy,  of  Wells  and 
Christie.  It  seems  just  and  equitable  the  master  should  make 
to  Curyea  a  deed  to  the  premises,  and  the  court  should  have  so 
decreed. 

Under  the  prayer  for  general  relief,  the  court  should  decree 
a  surrender  of  the  possession  of  the  premises  by  Elder  to 
Curyea,  as  he  seems  to  have  no  well  grounded  equity  claiming 
the  protection  of  a  court  of  equity. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Caroline  Schaper  et  al. 


Maria  Schaper. 

1.  Fraud — in  obtaining  deed  from  married  woman  Where  a  man  whose 
wife  was  unable  to  speak  or  comprehend  the  English  language  had  a  deed 
of  trust  prepared,  in  which  his  mother  was  the  beneficiary,  which  he  signed, 
and  he  and  his  mother  induced  the  wife  to  sign  it,  the  wife  not  knowing 
what  it  was,  and  they,  acting  as  interpreters  between  her  and  the  officer 
taking  the  acknowledgment,  the  wife  and  the  officer  not  being  able  to  under- 
stand each  other,  induced  the  officer  to  believe  that  she  understood  its  nature 
and  purport,  and  to  certify  that  she  acknowledged  it,  when  in  truth  they  did 
not  explain  it  to  her  or  tell  her  what  it  was,  it  was  held,  that  the  deed  of 
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trust  was,  on  a  bill  filed  by  the  wife,  properly  canceled,  and  that  the  parties 
should  be  remitted  to  their  rights  as  they  existed  before  the  execution  of  the 
deed  of  trust. 

2.  Homestead — in  what  manner  to  he  secured.  Where  husband  and  wife 
were  in  the  occupancy  of  premises  jointly  with  other  tenants  in  common, 
and,  upon  a  pretended  sale  by  the  latter  of  their  interests  to  the  husband, 
the  wife  was  induced  by  fraud  to  join  in  the  execution  of  a  deed  of  trust 
upon  the  entire  property  to  secure  the  purchase  money,  upon  bill  filed  by 
the  wife  to  cancel  the  whole  transaction  as  fraudulent,  the  court  should  not 
decree  to  the  wife  a  homestead  in  the  land,  but  simply  remit  the  parties  to 
their  original  rights. 

- 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 

Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  J.  Gr.  Kcester,  for  the  appellants. 

Mr.  C.  A.  "Walker,  and  Mr.  ¥m.  E.  Welch,  for  the  ap- 
pellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

On  the  21st  of  November,  1874,  Herman  Schaper,  the  hus- 
band of  Maria  Schaper,  bought  or  pretended  to  buy  of  his 
mother,  Caroline  Schaper,  and  his  brother,  Christian  Schaper, 
who  then  conveyed  to  him  by  deed,  their  undivided  interest — 
the  one  as  widow  and  the  other  as  devisee — in  the  lands  whereof 
his  father,  Christopher  Schaper,  died  seized,  and  also  to  buy 
of  the  said  Caroline  twenty  acres  of  other  land,  which  she  then 
conveyed  to  him  by  the  same  deed,  and  certain  personal  prop- 
erty, which  she  claimed  to  own  individually.  In  consideration 
thereof  he  gave  Christian  his  promissory  note  for  $3000,  and 
Caroline  his  promissory  note  for  $5247,  both  bearing  that  date 
and  being  payable  in  one  year,  with  interest  on  the  respective 
amounts  at  the  rate  of  ten  per  cent  per  annum.  To  secure 
the  notes,  he  executed  a  deed  of  trust  of  the  entire  real  estate 
to  one  Burton,  as  trustee,  and  he  also  gave  Caroline  a  chattel 
mortgage  on  the  personal  property.  The  deed  of  trust  pur- 
ports to  have  been  executed  and  acknowledged  by  Maria,  who 
is  joined  therein  with  her  husband,  Herman,  as  relinquishing 
her  homestead  and  right  of  dower  in  the  lands. 

• 
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The  bill  is  by  Maria  Schaper  and  against  Herman,  Chris- 
tian and  Caroline  Schaper,  and  charges  that  the  execution  of 
the  deed  of  conveyance  by  Caroline  and  Christian  to  Herman, 
the  promissory  notes  by  Herman  to  Caroline  and  Christian, 
the  deed  of  trust  by  Herman  to  Burton,  and  the  chattel  mort- 
gage by  Herman  to  Caroline,  was  in  bad  faith,  and  for  the  sole 
purpose  of  defrauding  her  of  her  rights  in  the  property  of  her 
husband,  and  that  her  signature  to  and  acknowledgment  of  the 
deed  of  trust  were  obtained  by  imposition  and  fraud.  The 
prayer  is,  that  these  several  instruments  be  canceled  and  set 
aside,  and  complainant  remitted  to  her  rights  with  reference 
to  the  property  as  they  were  before  their  execution. 

The  court  below  found  that  the  evidence  sustained  these 
charges,  and  decreed  the  cancellation,  etc.,  of  the  instruments, 
and  this  ruling  involves  the  first  and  principal  question  dis- 
cussed in  the  arguments  before  us. 

Complainant's  evidence  fully  sustains  all  her  allegations, 
but  as  respects  much  of  the  material  part  of  her  evidence,  she 
is  directly  contradicted  by  the  evidence  of  Caroline  and  Her- 
man, as  well  as  by  their  sworn  answers.  Thus,  she  denies  that 
she  had  any  knowledge  that  she  signed  the  deed  of  trust;  they 
say  she  was  perfectly  advised  of  its  contents  and  nature,  and 
signed  it  deliberately.  It  is,  therefore,  necessary  to  examine 
the  evidence  of  other  witnesses,  and  such  undisputed  facts  and 
circumstances,  having  a  tendency  to  throw  light  upon  the  trans- 
action, as  there  may  be  in  the  case,  to  determine  where  the 
truth  most  probably  lies  in  this  conflict. 

An  important  fact,  which  we  think  sufficiently  proved,  in 
favor  of  the  complainant,  at  the  outset,  is,  both  Herman  and 
Caroline  were,  prior  to  the  time  of  the  execution  of  these  in- 
struments, anxious  to  get  rid  of  complainant  without  allowing 
her  to  have  any  property.  Complainant  and  Herman  were 
married  the  21st  of  December,  1873,  and  immediately  there- 
after they  went  upon  the  farm  and  resided  with  Caroline  and 
Christian.  After  the  lapse  of  a  few  months,  an  estrangement 
commenced  between  Caroline  and  complainant,  which,  at  first, 
led  to  their  occupying,  for  residence  purposes,  entirely  separate 
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rooms,  and  finally  seems  to  have  become  so  intensified,  on  the 
part  of  Caroline,  at  least,  as  to  render  habitation  under  the 
same  roof  impossible.  Caroline  is  shown  to  be  a  woman  of 
great  energy  and  industry,  but  unfortunately  possessed  of  a 
bad  temper  and  some  capacity  for  trickery  and  cunning  man- 
agement. Her  influence  over  her  sons  is  very  great.  Soon 
after  she  became  estranged  from  complainant,  and  probably 
as  a  result  thereof,  Herman  became  dissatisfied  with  complain- 
ant, and  he  shows  that  this  feeling  of  alienation  increased  until 
he  could  not  endure  to  live  with  her. 

Mr.  "Winters,  an  apparently  disinterested  and  respectable 
witness,  testifies:  "I  had  some  talk  with  Caroline  Schaper 
about  complainant  in  the  latter  part  of  the  year  1874,  and  Mrs. 
Schaper  said  she  could  not  get  along  with  her — she  did  not 
know  how  to  do  housework,  nor  could  she  learn  to  do  cooking; 
and  she  said  Herman  was  in  great  trouble  about  it,  because  he 
should  have  to  keep  the  woman  for  lifetime.,  and  she  asked  me 
which  would  be  the  easiest  way  to  get  that  woman  away,  and 
I  told  her  to  give  that  woman  $2000,  and  compromise  the 
matter,  as  that  would  be  the  easiest  and  best  way;  and  Mrs. 
Schaper  said,  that  complainant  brought  nothing  there,  and  that 
she  would  not  give  her  anything." 

The  execution  of  these  instruments,  and  the  subsequent 
abandonment  of  the  complainant  by  Herman,  needed,  as  the 
sequel  has  shown,  only  the  prompt  action  of  Caroline  to  enforce 
the  deed  of  trust  and  the  chattel  mortgage,  to  furnish  a  satis- 
factory answer  to  the  question  thus  ineffectually  propounded 
to  Winters.  That  the  result  would  be  that  all  the  property 
would  go  to  satisfy  the  deed  of  trust  and  chattel  mortgage,  must 
have  been  as  obvious  to  Caroline  and  Herman,  when  they  were 
executed,  as  it  was  when  the  notes  they  secured  matured  with- 
out even  the  interest  being  paid.  For,  it  is  not  pretended  that 
Herman  had  any  other  estate,  or  the  expectation  of  money 
from  any  other  source,  out  of  which  he  could  make  the  pay- 
ments. His  pretense  that  he  expected  to  make  it  out  of  a 
wheat  crop,  then  on  the  land,  is  worse  than  idle.  The  number 
of  acres  in  wheat  was  only  sixty.     The  total  debt  was  $8247, 
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to  which  add  one  year's  interest,  at  ten  per  cent,  $824,  and  we 
have  $9071,  which  lie  would  have  had  to  realize,  being  some- 
thing over  $150  per  acre.  Nor  can  it  be  said  he  expected  an 
extension  of  time?  If  he  did,  he  should  have  had  some  tan- 
gible assurance  that  he  had  a  right  to  expect  it.  It  should 
have  been  provided  for  in  the  deed  of  trust  and  chattel  mort- 
gage. But,  instead  of  this,  both  notes  were  absolutely  payable 
within  a  year. 

The  chattel  mortgage  required  the  property  covered  by  it  to 
be  sold,  if  the  debt  and  interest  was  not  promptly  paid  when 
due;  and  the  deed  of  trust  provided,  that,  "in  case  of  default 
in  the  payment  of  said  notes,  or  either  of  them,  or  any  part 
thereof,  or  the  interest  accruing  thereon,  according  to  the  tenor 
and  effect  thereof,  or  in  the  payment  of  any  taxes  or  assess- 
ments, ordinary  or  special,  which  might  be  levied  or  assessed 
against  said  premises  during  the  continuancy  of  the  deed,  on 
the  application  of  the  legal  holder  of  either  of  the  notes,"  the 
trustee,  etc.,  should  proceed  to  sell  the  property  therein  de- 
scribed, after  giving  notice  of  such  sale  for  four  weeks  in  a 
newspaper  published  in  Carlinville,  or  by  posting  up  written 
or  printed  notices,  for  a  like  time,  in  four  public  places  in  the 
county. 

But,  it  might  be  suggested  that  he  had  reasonable  expecta- 
tions of  reselling  the  property  in  time  to  save  himself  against 
loss.  In  answer  to  this,  however,  it  is  to  be  considered  that 
he  could  have  had  no  motive  in  buying  property  merely  that 
he  might  resell  it  to  get  money  to  pay  for  its  purchase.  And 
yet,  on  the  basis  of  valuation  fixed  by  Caroline,  which  is  evi- 
dently a  very  high  one,  he  could  not  have  expected  to  have 
resold  it  at  what  it  cost.  She  fixes  the  valuation  thus:  160 
acres  at  $40  per  acre,  86  acres  at  $25  per  acre,  and  20  acres  at 
$10  per  acre.  This  would  make  her  total  valuation  of  the 
land  $8750.  But  that  includes  Herman's  interest,  which  they 
estimated  at  $3000.  Deducting  this,  it  leaves  the  interest  in 
the  real  estate  sold  by  her  and  Christian,  worth,  in  her  opin- 
ion, $5750,  to  which  add  the  estimated  value  of  the  personal 
property  sold,  $2427,  and  we  have  a  total  of  $8177,  or  $70  less 
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than  Herman  was  to  pay  for  the  property.  But  even  she  does 
not  undertake  to  say  the  property  could  be  sold  for  the  prices 
she  puts  upon  it,  and  the  only  disinterested  witness  who  speaks 
of  the  value  of  the  land  (Mr.  Yowell)  says,  it  could  not  have 
been  sold  for  over  $4000. 

There  was,  moreover,  a  material  circumstance  which  must 
necessarily  have  affected  the  value  of  the  title  which  Herman 
obtained,  and  tended  greatly  to  diminish  the  price  he  could 
resell  it  for,  and  which  was  known  to  these  parties  at  the  time: 
Christian  was  an  imbecile,  and  incapable  of  managing  or  sell- 
ing property,  and  this  sale  of  his  interest,  therefore,  at  some 
future  day  might  give  trouble  to  the  purchaser. 

In  any  view  we  have  been  able  to  take  of  this  transaction  it 
is  suspicious,  and  it  would  seem,  if  the  purpose  really  was  to« 
deprive  complainant  of  all  interest  in  the  property,  no  device 
more  admirably  adapted  to  that  end  could  easily  have  been 
discovered. 

But,  we  think,  the  character  of  the  transaction  has  an  im- 
portant bearing  on  the  case  in  another  respect.  It  is  so  reck- 
less and  unwise,  as  respects  the  interests  of  Herman,  that  no 
woman  of  common  prudence,  as  his  wife,  would  ever  become  a 
party  to  it.  . 

The  only  property  that  complainant  had  any  claim  upon  to 
support  herself  and  child,  was  Herman's  interest  in  this  prop- 
erty, covered  by  the  deed  of  trust.  Is  it  reasonable  that  she 
should  consent  to  imperil  it  all  by  a  deed  of  trust  maturing  in 
a  year,  to  secure  a  sum  of  money  which  she  knew  there  was 
no  probability  of  being  otherwise  paid  than  by  the  sale  of  the 
entire  property,  and  this,  too,  to  one  she  knew  disliked  her, 
and  would  be  but  too  willing  to  take  an  advantage  of  her? 
We  think  not. 

The  proof  of  complainant's  acknowledgment  rests  entirely 
upon  the  evidence  of  Herman  and  Caroline,  for  we  think  Chris- 
tian's evidence,  by  reason  of  his  unfortunate  condition  and  his 
mother's  control  over  him,  entitled  to  very  little  consideration. 
Whether  it  is  veracious  or  not,  manifestly  depends  entirely 
upon  her. 
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Complainant  is  a  German  woman,  and  when  the  acknowledg- 
ment was  taken  she  was  unable  to  speak  or  comprehend  the 
English  language.  The  justice  of  the  peace  taking  the  ac- 
knowledgment was  unable  to  speak  or  understand  German. 
The  only  medium  of  conversation  was  Herman  and  Caroline. 
Whether  they  communicated  to  her  what  the  justice  requested 
them  truly  or  not,  he  does  not  and  could  not  know.  They  say 
they  did — she  says  they  did  not.  She  says  she  did  not  know 
what  a  deed  was.  She  signed  because  Herman  told  her  to, 
and  thought  it  was  a  note. 

This  case  differs  from  Sjpurgin  v.  Traub,  65  111.  170,  in  that 
there  the  mortgagee  acted  bona  fide,  and  without  notice  that 
Mrs.  Traub  was  imposed  upon  and  deceived  in  signing  and 
acknowledging  the  mortgage,  while  here,  if  complainant  has 
been  deceived  and  defrauded,  it  is  by  the  contrivance  and  as- 
sistance of  the  beneficiaries  in  the  deed  of  trust.  If  there  are 
fraud  and  imposition,  there  are  no  innocent  mortgagees.  And 
in  this  respect  the  case  also  diifers  from  all  the  other  cases 
cited  by  the  counsel  for  the  defendant.  In  most,  if  not  all  of 
them,  there  was  no  question  but  what  the  wife  signing  knew 
what  she  signed,  and  in  none  of  them  was  the  mortgagee,  or 
cestui  que  trust,  party  to  a  deception  upon  her  in  that  re- 
spect. 

We  regard  it  as  an  unfavorable  circumstance,  that,  in  this 
transaction,  some  disinterested  person  was  not  called  in  who 
understood  and  spoke  both  languages,  especially  as  complain- 
ant's husband,  who  ought  to  have  been  her  friend  and  protec- 
tor, was,  in  reality,  her  enemy. 

Another  very  strong  circumstance  tending  to  show  that 
complainant's  version  is  true,  and  that  she  was  designedly  de- 
ceived in  signing  the  deed  of  trust,  is  this:  Herman,  Chris- 
tian, Caroline  and  complainant  went,  together,  to  Carlinville, 
which  is  distant  from  where  they  were  residing  some  eight 
miles.  When  they  arrived  at  Carlinville,  complainant  was  left 
at  the  house  of  her  uncle,  but  the  others  went  to  the  office  of 
an  attorney  at  law  who  understood  and  spoke  both  English 
and  German,  and  had  him  prepare  the  deed  from  Caroline  and 
39— 84th  III. 
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Christian  to  Herman,  the  deed  of  trust,  and  chattel  mortgage, 
and  promissory  notes,  and  the  deed  of  Caroline  and  Christian 
was  signed,  though  not  acknowledged,  there.  Why  were  Caro- 
line and  Christian  there,  and  why  was  complainant  not  there? 
Her  being  left  at  her  uncle's  is  not  shown  to  have  been  a  neces- 
sity, and  it  does  not  appear  that  the  object  of  the  others  in 
going  to  Carlinville  was  other  than  to  have  these  instruments 
drawn.  Complainant  was  not  even  informed  of  what  had  been 
done  at  the  attorney's  office.  It  would  seem  evident  that  Car- 
oline felt  that  it  was  necessary  to  be  there  herself,  and  have 
Christian  there,  in  order  that  the  papers  should  be  drawn  to 
meet  her  views,  and  it  is  difficult  to  resist  the  conclusion  that 
complainant  was  not  there,  nor  informed  of  their  purpose  to 
be  there,  by  design. 

On  the  whole,  we  are  satisfied  with  the  conclusion  reached 
by  the  court  below,  so  far  as  the  cancellation  of  the  instru- 
ments is  concerned. 

But  the  court  decrees  complainant  a  homestead  in  the  160 
acres  of  land.  Now,  while  it  is  true  that  the  160  acre  tract 
was  occupied  by  Herman  and  complainant  as  a  homestead 
when  he  deserted  and  abandoned  her,  yet  that  was  wholly  so 
only  by  virtue  of  the  transaction  which  is  now  repudiated  as 
fraudulent.  Before  then,  their  occupation  of  the  property  was 
not  exclusive,  but  jointly  with  Caroline  and  Christian,  and  all 
that  equity  can  do  is  to  remit  the  parties  to  their  rights  as 
they  were  before  that  transaction. 

The  decree  of  the  court  below  must,  therefore,  be  modified, 
and  for  that  purpose  the  cause  will  be  remanded.  The  costs  in 
this  court,  however,  will  be  taxed  against  the  appellants  Caro- 
line and  Herman,  equally. 

Decree  reversed  in  part 
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James  D.  Hall  et  al. 

v. 
Charles  E.  Henderson. 

1.  Failure  of  consideration — when  note  is  given  for  draft.  Where  a 
promissory  note  is  given  for  a  draft  assigned  by  the  payee  of  the  note  to 
the  maker,  and  an  agreement  executed  at  the  same  time  that,  in  the  event 
the  maker  of  the  note  could  not  "collect  or  realize  "  on  the  draft,  he  was 
to  be  released  from  the  payment  of  the  note,  no  recovery  can  be  had  on  the 
note  where  the  maker  has  been  unable  to  realize  anything  on  the  draft. 

2.  And  the  fact  that  the  assignee  of  such  draft  becomes  indebted  to  the 
drawer,  does  not  change  the  rule  or  show  that  the  holder  has  realized  any- 
thing  on  it,  when  no  suit  has  been  brought  by  the  drawer  on  his  demand  to 
enable  the  holder  to  set  oft'  the  draft  against  the  same. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  suit  was  brought  by  J.  D.  &  H.  C.  Hall,  against 
Charles  E.  Henderson,  in  the  circuit  court  of  Ford  county. 
The  declaration  is  in  assumpsit,  and  contains  one  special  count 
upon  a  promissory  note,  and  the  common  counts.  All  the 
evidence  offered  by  plaintiffs,  in  the  first  instance,  was  the 
note  described  in  the  special  count  of  the  declaration.  At  the 
same  time,  and  as  a  part  of  the  same  transaction  with  the 
giving  of»the  note,  plaintiffs  executed  and  delivered  to  defendant 
the  following  agreement :  "  We  hereby  agree  to  release  Charles 
E.  Henderson  from  the  payment  of  a  certain  promissory  note 
for  four  hundred  dollars,  of  this  date,  which  he  has  drawn  to 
our  order,  in  the  event  that  he  should  fail  to  collect  or  realize 
on  a  certain  draft  dated  September  21,  1870,  for  $533,  drawn 
by  William  Becket  to  our  order,  which  we  have  this  day  trans- 
ferred to  said  Henderson." 

On  the  first  trial  the  jury  found  for  defendant.  That  ver- 
dict the  court  set  aside  and  awarded  a  new  trial.  On  a  second 
trial  the  court,  to  whom  the  cause  was  submitted  without  the 
intervention  of  a  jury,  found  for  plaintiffs  $66.15,  and  ren- 
dered judgment  for  them  for  that  sum.     Plaintiffs,  being  dis- 
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satisfied  with  the  amount  of  the  judgment  in  their  favor, 
bring  the  cause  to  this  court  on  appeal.  Defendant  has 
assigned  no  cross-errors. 

Mr.  M.  H.  Cloud,  and  Mr.  C.  H.  Wood,  for  the  appellants. 
Messrs.  Pollock  &  Sample,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  note  upon  which  the  action  was  brought  was  given  in 
consideration  of  the  assignment,  by  plaintiffs  to  defendant,  of 
a  draft  drawn  by  William  A.  Becket  upon  Leekie,  Sellars  & 
Co.,  and  accepted  by  that  firm,  payable  to  the  order  of  plain- 
tiffs, with  the  distinct  agreement,  in  the  event  defendant  could 
not  "  collect  or  realize "  on  the  draft,  he  was  to  be  released 
from  the  payment  of  the  note.  It  is  not  pretended  there  was 
any  consideration  for  the  note,  other  than  the  draft,  and  the 
transaction  was  itself  a  mere  experiment,  with  but  little,  if 
any,  confidence  that  any  success  would  attend  it.  Both  drawer 
and  drawees  were  insolvent  at  the  time  of  making  the  note 
and  agreement,  and  this  fact  was  well  known  to  the  parties. 
It  is  not  claimed  defendant  ever  collected  anything  on  the 
draft;  but  it  is  insisted,  because  he  had  a  deal  with  the  drawer, 

bv  which  defendant  became  indebted  to  him  in  a  sum  in  excess 

1/  * 

of  the  amount  of  this  draft,  he  has  in  some  way  "  realized  " 
on  the  draft.  This  is  a  misapprehension  of  the  facts.  That 
claim  has  not  yet  been  settled.  No  action  was  ever  brought 
upon  it,  so  that  defendant  has  had,  as  yet,  no  opportunity  to 
use  it  as  a  set-off  if  he  desired  to  do  so.  Evidence  offered 
shows  defendant  has  another  claim  against  Becket,  on  a  draft 
to  near  the  amount  of  his  indebtedness,  that  he  could  as  well 
have  used  as  a  set-off,  in  case  he  was  sued,  as  the  draft  of 
plaintiffs. 

Defendant  made  an  effort  to  get  Becket  to  take  the  draft  on 
his  indebtedness,  but  he  declined  to  do  it.  In  no  event  was 
defendant  to  pay  the  note  unless  he  "  collected  or  realized  " 
on  the  draft.     This  he  has  not  done.    He  was  not  obligated  to 
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use  any  legal  measures  to  enforce  collection  of  the  draft.  It 
was  never  contemplated  he  would  do  more  than  use  it  as  a  set- 
off in  case  he  was  sued  by  Becket.  Whether  he  could  have 
used  the  draft,  or  any  part  of  it,  as  a  set-off,  had  he  been  sued 
by  Becket,  is  a  question  we  need  not  now  consider.  It  is  suf- 
ficient for  the  present  defense  he  has  not  done  it. 

Under  the  evidence  in  the  record,  the  court  ought  to  have 
found  the  issues  for  defendant;  but  as  he  has  assigned  no 
cross-errors,  as  was  his  privilege  under  the  statute,  we  must 
understand  he  is  satisfied  with  the  judgment,  and  it  will  be 
affirmed. 

Judgment  affirmed. 


The  Caieo  and  Vincennes  Railroad  Company 

v. 
Miles  W.  Parker. 

1.  Parol  evidence — to  vary  written  contract.  Parol  evidence  of  a  con- 
tract,  made  at  the  time  of  or  prior  to  the  execution  of  a  written  contract  is 
not  admissible  to  change  the  legal  force  and  effect  of  the  writing,  or  to  make 
the  contract  different  from  what  the  writing   imports. 

2.  So,  where  a  note  is  given  for  a  subscription  to  a  railroad  company, 
"  to  become  due  and  payable  when  the  track  of  said  railroad  shall  be  built" 
through  a  named  county,  and  the  "cars  shall  have  run  thereon,"  a  plea 
which  sets  up  a  further  condition  that  the  road  should  be  completed  through 
the  county  within  two  years,  is  bad  on  general  demurrer,  as  attempting  to 
change  by  parol  the  written  agreement. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  appellant. 

Mr.  John  H.  MulkEy,  Mr.  D.  T.  Linegar,  and  Mr.  John 

M.  Lansden,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  railroad  company,  brought  an  action  of  assumpsit  on 
this  instrument: 

"  Cairo,  Ills.,  Dec.  26,  1867. 

«  For  value  received  we  promise  to  pay  to  the  order  of  the 
Cairo  and  Yincennes  Railroad  Company  the  sum  of  two  hun- 
dred and  fifty  dollars.  This  note  to  become  due  and  payable 
when  the  track  of  said  railroad  shall  be  laid  from  Cairo 
through  Pulaski  county,  and  cars  shall  have  run  thereon. 

"  John  Hodges, 
"  Miles  W.  Parker." 

Hodges  was  not  served,  and  Parker  pleaded  eight  pleas  in 
addition  to  the  general  issue.  A  demurrer  was  interposed  and 
sustained  to  all  of  the  special  pleas  but  the  sixth,  seventh  and 
eighth.  To  the  seventh,  which  was  for  a  failure  of  considera- 
tion, plaintiff  replied  that  the  note  was  given  for  a  subscription 
to  aid  in  the  construction  of  the  railroad,  but  this  plea  was, 
during  the  trial,  withdrawn.  The  sixth  and  eighth  pleas  were 
for  a  failure  of  consideration.  The  sixth  averred  that  the  only 
consideration  for  the  instrument  sued  on  was  the  contempora- 
neous promise  and  undertaking  of  the  company  to  fully  com- 
plete and  finish  the  Cairo  and  Yincennes  railroad,  then  being 
built,  and  to  have  trains  passing  over,  through  and  upon  the 
same,  within  two  years  from  that  date,  and  avers  that  it  was 
not  so  completed  within  two  years,  and  the  consideration  had 
failed.  The  eighth  plea  avers  that  the  only  consideration  for 
the  instrument  sued  upon  was  the  contemporaneous  promise 
and  agreement  of  the  plaintiff  that  the  track  of  the  railroad  of 
the  plaintiff,  which  was  then  being  constructed  from  Cairo  to 
Yincennes,  would  and  should  be  laid  from  Cairo  aforesaid 
through  Pulaski  county,  and  cars  run  thereon  and  over  the 
same,  within  two  years  from  the  25th  of  November,  1867,  and 
that  the  road  was  not  so  completed,  whereby  the  consideration 
had  failed. 

To  each  of  these  pleas  several  replications  were  filed,  and, 
amongst  others,  one  averring  that,  at  the  date  of  the  execution 
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of  the  instrument  sued  on,  plaintiff  was  preparing  to  build  a 
railroad  from  Cairo  to  Yincennes,  which  was  known  to  defend- 
ant, and'  that  defendant  executed  the  instrument  as  a  subscrip- 
tion and  donation  to  aid  in  the  building  of  the  road,  and  that 
plaintiff,  on  the  faith  of  that  and  other  similar  subscriptions, 
purchased  materials  and  made  contracts  for  the  building  of 
the  railroad,  and  did  complete  the  same  before  the  commence- 
ment of  the  suit.  The  court  below  sustained  a  demurrer  to 
each  of  these  replications. 

A  trial  was  had  on  the  issues  of  fact  that  were  joined,  and  a 
trial  had  before  the  court  and  a  jury,  and  a  verdict  was  found 
for  defendant.  A  motion  for  a  new  trial  was  entered  and  over- 
ruled, and  judgment  rendered  on  the  verdict,  and  the  company 
appeals. 

It  is  claimed  that  the  demurrer  should  have  been  carried 
back  and  sustained  to  the  sixth  and  eighth  pleas.  The  instru- 
ment sued  on  contains  a  condition  that  the  money  is  not  to  be 
paid,  until  the  road  should  be  laid  from  Cairo  through  Pulaski 
county,  and  cars  shall  have  run  thereon;  and  the  pleas  attempt 
to  add  another  condition,  and  by  reason  of  its  non-performance 
avoid  the  payment  of  the  note.  It  is  well  settled  in  this  court, 
that  "  parol  evidence  of  a  contract  made  at  the  time  of  or  prior 
to  the  execution  of  a  written  contract  is  not  admissible  to 
change  the  legal  force  and  effect  of  the  writing,  or  to  make  the 
contract  different  from  what  the  writing  imports."  Hill  v. 
Enders,  19  111.  165.  This  is  believed  to  be  the  doctrine  of  all 
courts,  English  and  American.  The  rule  is  too  familiar  to 
require  the  citation  of  further  authority. 

These  pleas  do  not  aver  facts  that  constitute  a  failure  of  con- 
sideration— they  only  superadd  a  further  condition  of  the  time 
when  the  road  should  be  completed  through  Pulaski  county. 
The  averment  only  states,  there  was  a  further  parol  condition 
that  the  road  should  be  completed,  as  stated  in  the  note,  within 
two  years  from  its  date.  This  is  but  a  condition,  and  nothing 
more.  It  is  not  averred  that  the  completion  of  the  road  in 
two  years  was  the  consideration  upon  which  the  note  was 
given,  and  if  it  had3  that  would  not  have  been  sufficient,  as  the 
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mere  time  of  the  construction  of  the  road  could  not  form  a 
consideration.  Its  completion  through  the  county  named  could 
be,  and  from  the  structure  of  the  pleas  and  the  form  of  the 
note  was,  the  consideration,  and  that  it  should  be  completed 
in  a  given  time,  as  stated  in  the  pleas,  would  only  have  been 
a  condition,  and  nothing  more.  The  plea,  therefore,  only  set 
up  what  is  outside  of  the  note,  and  could,  if  allowed,  only 
amount  to  an  alteration  or  change  of  the  written  agreement  of 
the  parties,  and  this  can  not  be  done  by  plea  or  otherwise. 
The  demurrer  should,  therefore,  have  been  sustained  to  these 
pleas.  Failing  to  do  so,  the  court  below  erred,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Hall,  Admr.,  etc. 

v. 

Maky  A.  B.  Hoxsey    et  al. 

1.  Surety — right  to  have  creditor  avail  of  collaterals.  Where  a  creditor 
receives  notes,  mortgages,  or  property,  in  pledge  for  a  debt,  they  are  re- 
garded as  an  indemnity  to  the  creditor  and  to  the  surety  of  the  debtor,  and 
the  surety  will  have  the  right  to  exact  of  the  creditor  proper  care  and  dili- 
gence in  the  management  and  collection  of  such  collateral  security,  and  any 
waste  or  misapplication  of  the  collaterals  will  operate  as  a  release  of  the 
surety  to  the  amount  of  the  loss  actually  sustained. 

2.  Same — rule  does  not  apply  to  security  given  by  law.  Where  a  party, 
in  leasing  land,  takes  notes  with  personal  security  for  the  payment  of  the 
rent,  and  also  reserves  in  his  lease  the  right  of  distress,  the  lessor  is  not 
bound  to  assert  the  lien  thus  secured,  but  may  collect  the  notes  of  the  surety. 
The  surety  in  such  case  has  no  interest  in  the  landlord's  lien. 

3.  Subrogation — by  surety  of  tenant  to  landlord's  rights.  If  the  surety 
of  a  tenant  should  pay  the  rent  due  the  landlord,  it  is  intimated  that  the 
surety  might  be  subrogated  to  all  the  rights  of  the  landlord  as  to  the  unex- 
pired term,  including  the  right  to  distrain. 

4.  Administration — allowance  of  claim  not  due.  Under  the  statute, 
notes  or  other  demands  not  due  may  be  allowed  against  the  estate  of  a  de- 
ceased person,  on  making  a  proper  rebate  of  interest. 
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Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Gillespie  &  Happy,  and  Mr.  John  G.  Irwin,  for 
the  appellant. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellees. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

Appellees,  on  the  29th  day  of  July,  1873,  leased  certain 
premises  in  Madison  county,  to  Patrick  Welch,  for  the  term 
of  five  years  from  the  first  day  of  March,  1874,  at  an  annual 
rent  of  $5  per  acre.  The  rent  was  payable  semi-annually  on 
the  1st  day  of  October  and  25th  day  of  December,  each  year. 
The  lease  provided  that  Welch  should  execute  notes  for  the 
rent,  with  approved  personal  security.  It  also  contained  this 
provision :  "  Nothing  herein  contained  shall  interfere  with  or 
abridge  the  right  given,  of  distress  by  law,  to  the  parties  of 
the  first  part." 

The  rent  amounted  to  the  sum  of  $500  per  annum,  for 
which  Welch  executed  his  several  promissory  notes,  payable 
as  provided  for  in  the  lease,  which  were  signed  by,  John  Rey- 
nolds, as  surety.  Reynolds  died  on  the  8th  day  of  July,  1874. 
Welch  took  possession  of  the  premises  under  the  lease,  and 
occupied  the  same  until  the  19th  day  of  February,  1876,  when 
he  abandoned  the  leased  premises  and  moved  to  St.  Louis.  A 
few  days  before  Welch  left  the  premises,  appellant,  adminis- 
trator of  the  estate  of  John  Reynolds,  saw  one  of  the  appel- 
lees and  notified  him  that  Welch  was  about  to  leave,  and 
requested  that  he  should  distrain  for  the  rent  then  due, 
amounting  to  between  five  and  six  hundred  dollars.  Appellee 
replied  that  he  was  satisfied  with  his  security,  and  declined  to 
distrain.  Upon  substantially  these  facts  the  circuit  court,  on 
appeal  from  the  county  court,  where  the  notes  were  presented 
as  a  claim  against  the  estate  of  Reynolds,  rendered  judgment 
against  appellant  for  the  full  amount  of  the  notes,  less  a  rebate 
of  interest  upon  those  not  due.     It  is  contended,  in  behalf  of 
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appellant,  that  the  right  of  distraint  which  appellees  had  under 
the  law,  and  which  was  recognized  in  the  lease,  was,  in  sub- 
stance and  legal  effect,  a  pledge  of  property  by  them  held,  as 
security  for  the  payment  of  the  rent,  and  as  this  collateral 
security  was  in  their  hands,  they  became  trustees,  and  were 
bound  to  use  due  diligence  to  collect  the  rent  from  Welch  by 
distraint;  and  a  failure  on  their  part,  in  this  regard,  wholly, 
or  at  least  partially,  released  the  estate  of  Reynolds  from  the 
payment  of  the  notes. 

There  can  be  no  doubt  in  regard  to  the  principle,  that  where 
a  creditor  receives  notes,  mortgages,  or  property,  in  pledge  for 
a  debt,  such  securities  may  be  regarded  as  an  indemnity  to 
the  creditor  and  to  the  person  who  may  have  become  bound 
as  surety  for  the  original  debtor,  and  the  surety  has  the  right 
to  exact  of  the  creditor  proper  care  and  diligence  in  the  man- 
agement and  collection  of  such  collateral  security,  and  any 
waste  or  misapplication  of  the  collaterals  would,  no  doubt, 
operate  as  a  release  of  the  surety,  to  the  amount  of  loss  ac- 
tually sustained.  This  is  the  doctrine  of  Rogers  v.  School 
Trustees,  46  111.  428,  and  Phares  v.  Barbour,  49  111.  370. 

"Where  a  creditor  holds  property  in  pledge  for  the  payment 
of  a  debt,  which  debt  is  secured  by  the  indorsement  of  a  third 
party,  the  creditor,  in  so  far  as  the  pledged  property  is  con- 
cerned, may  be  regarded  as  a  trustee  for  the  surety,  and  the 
surety  has  the  right  to  exact  of  the  trustee  a  faithful  observ- 
ance of  all  duties  arising  from  that  relation;  but,  in  this  case, 
no  property,  of  any  description,  was  placed  in  the  hands  of 
appellees,  to  hold  in  pledge  or  security  for  the  payment  of  the 
notes.  The  law  gave  appellees  a  lien  on  the  crops  raised  by 
the  tenant  each  year,  for  the  amount  of  the  rent  as  it  matured ; 
but  this  lien  given  by  the  law  did  not  impose  any  obligation 
upon  them  to  do  or  not  to  do  any  act  for  the  protection  or  se- 
curity of  Reynolds,  who  had  become  surety  for  the  payment 
of  the  rent.  Had  the  tenant  placed  notes  or  mortgages,  or 
property  of  any  description,  in  appellees'  hands,  to  hold  in 
security  for  the  payment  of  the  rent,  then  Reynolds  could 
have  required  of  them  a  faithful  management  of  such  securi- 
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ties,  and  an  application  of  the  proceeds  in  discharge  of  the 
notes  they  were  pledged  to  secure ;  and  had  appellees  failed  or 
neglected  to  properly  manage  such  securities,  and  loss  had 
accrued,  the  loss  would  fall  upon  them. 

Appellees'  right  to  distrain  for  rent  was  but  a  cumulative 
remedy,  to  which  they  had  a  right  to  resort  if  they  saw  proper; 
or,  if  they  did  not  see  fit  to  take  that  course,  then  they  had 
the  clear  right  to  enforce  payment  in  the  ordinary  wTay;  and, 
as  between  appellees  and  the  deceased,  the  latter  had  no  inte- 
rest whatever  in  the  lien  given  by  the  statute.  The  fact  that 
the  lease  gave  appellees  the  right  of  distraint,  is  of  no  impor- 
tance. They  had  that  right  regardless  of  the  lease.  It  was 
given  them  by  the  law,  and  not  by  the  tenant  by  contract.  The 
case,  then,  assumes  this  position :  Welch,  the  principal  debtor, 
placed  no  property  whatever  in  the  hands  of  appellees,  as  secu- 
rity for  the  notes.  He  conferred  no  right  upon  them,  of  any 
description,  which  would  be  of  benefit  to  the  surety;  and  we 
are  aware  of  no  principle  of  law  upon  which  they  could  be 
regarded  as  trustees  for  the  surety,  or  be  held  under  any 
obligations  to  resort  to  the  right  of  distraint  given  them  by 
the  statute.  Appellant,  therefore,  has  no  right  to  complain 
that  appellees  disregarded  his  request  to  distrain  the  property 
of  the  tenant  for  the  payment  of  the  rent. 

As  a  general  rule,  a  surety  who  discharges  a  debt  may  be 
subrogated  to  all  the  rights  of  the  creditor.  Taylor  v.  Beck, 
13  111.  376;  Clauson  v.  Morris,  10  Johns.  524.  And  under 
this  principle,  it  may  be,  if  appellant  had  come  forward  and 
paid  the  notes  to  appellees  for  his  principal,  as  against  the 
tenant,  Welch,  he  might  have  been  subrogated  to  all  the  rights 
of  appellees  as  to  the  unexpired  term.  In  this  mode  he  might 
have  obtained  the  benefit  from  the  landlord,  of  saving  the  rent 
by  distraint;  but  we  are  aware  of  no  other  mode  in  which  he 
could  derive  any  benefit  whatever  from  the  lien  given  appel- 
lees by  the  statute. 

The  only  other  question  for  consideration  in  the  case  is, 
whether  appellees  were  entitled  to  recover  on  the  notes  not 
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due.  Section  67,  of  chap.  3,  Rev.  Stat.  1874,  p.  116,  declares, 
any  creditor  whose  debt  or  claim  against  the  estate  is  not  due, 
may,  nevertheless,  present  the  same  for  allowance  and  settle- 
ment, and  shall,  thereupon,  be  considered  as  a  creditor  under 
this  act,  and  .shall  receive  a  dividend  of  the  said  decedent's 
estate,  after  deducting  a  rebate  of  interest  for  what  he  shall 
receive  on  such  debt,  to  be  computed  from  the  time  of  the 
allowance  thereof  to  the  time  such  debt  would  have  become 
due  according  to  the  tenor  and  effect  of  the  contract.  Under 
this  section  of  the  statute  the  court  allowed  appellees  the 
amount  of  the  notes  not  due,  after  deducting  interest  as  pro- 
vided for  in  the  section,  which,  we  are  of  opinion,  was  correct. 
Under  the  seventh  clause  of  section  70,  of  the  same  chapter, 
all  debts  against  an  estate  are  required  to  be  exhibited  to  the 
county  court  for  allowance  within  two  years  from  the  granting 
of  letters  of  administration,  and  all  demands  not  so  exhibited 
shall  be  barred,  unless  assets  of  the  estate,  not  inventoried, 
are  discovered,  out  of  which  such  demands  may  share  in  the 
settlement  of  the  estate.  If  a  claim  could  not  be  allowed 
until  due,  if  it  happened  to  not  become  due  until  the  expira- 
tion of  the  two  years  from  granting  of  letters  of  administra- 
tion, it  might  be  in  the  power  of  the  administrator,  by  filing 
a  complete  inventory,  to  cut  off  entirely  the  collection  of  the 
claim.  In  order  to  avoid  this  difficulty,  no  doubt,  and  at  the 
same  time  compel  the  settlement  of  estates  as  speedily  as  pos- 
sible, the  legislature  enacted  section  67. 

There  is  much  wisdom  in  the  law  requiring  estates  to  be 
settled  at  an  early  day.  Costs  are  saved,  estates  are  not  as 
liable  to  be  squandered  by  administrators,  who  may  become 
negligent  or  reckless,  by  long  delay,  and  at  the  same  time 
creditors  secure  the  amounts  due  them,  and  the  balance  of 
assets  can  be  distributed  among  the  heirs  or  devisees.  At  all 
events,  the  legislature  had  the  power  to  declare  that  appellees 
could  recover  the  amount  of  their  notes  before  due,  and  it  is 
not  the  province  or  duty  of  courts  to  interfere. 

When  the  notes  were  executed,  Reynolds  knew  or  was  bound 
to  know  what  his  liability  was  under  the  contract,  and  that 
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under  the  statute  it  might  occur  that  the  amount  of  the  notes 
could  be  recovered  before  they  became  due,  and  his  legal  rep- 
resentatives are  in  no  position  to  complain. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Bloomlngton 

v. 

William  T.  M.  Miller. 

1.  Eminent  domain — unconditional  judgment  erroneous.  In  a  proceed- 
ing \>y  a  city  to  condemn  land  for  a  street,  it  is  irregular  and  erroneous  to 
render  an  unconditional  judgment  for  the  payment  of  the  compensation 
and  damages  found  by  the  jury.  The  order  should  simply  fix  the  sum  to 
be  paid  before  taking  the  property  sought  to  be  condemned,  leaving  the 
city  free  to  abandon  the  improvement  if  it  so  chooses. 

2.  If  the  amount  so.  adjudged  is  to  cover  damages  to  other  parts  of  the 
property  not  taken,  all  this  should  be  distinctly  stated  in  the  order. 

3.  Same — when  cross-petition  necessary.  "Where  a  part  of  a  lot  is  sought 
to  be  condemned  by  a  city  for  a  street,  damages  as  to  the  part  not  sought  to 
be  appropriated  may  be  allowed  without  any  cross-petition  by  the  owner. 

4.  The  ascertainment  of  the  just  compensation  to  the  owner,  for  taking 
away  a  part  of  his  lot,  of  necessity  involves  the  consideration  of  the  value 
of  the  whole  property  intact,  and  the  value  of  that  part  not  taken  after  the 
proposed  part  shall  have  been  taken. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county. 

Mr.  Ira  J.  Bloomfield,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  by  the  city  of  Bloomington,  under 
article  9  of  the  general  incorporation  act  for  cities  and  villages, 
to  condemn,  for  the  purposes  of  a  street,  a  defined  strip  of 
land  off  the  entire  west  end  of  block  3,  in  Miller's  second 
addition.  The  petition  shows  that  this  land  proposed  to  be  so 
taken  is  the  property  of  appellee,  and  that  lot  10  of  that  block 
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(a  part  of  which  lot  10  is  embraced  in  the  strip  of  land  to  be 
taken)  is  also  the  property  of  appellee. 

Under  the  direction  of  the  court,  the  jury  rendered  a  special 
verdict,  and,  instead  of  returning  in  bulk  the  gross  amount 
which,  in  their  judgment,  they  find  as  just  compensation  for 
taking  said  strip  of  land,  (including  the  value  of  the  land 
taken,  and  the  damages  to  the  part  of  lot  10  not  taken,)  the 
jury  found  the  just  compensation  for  the  strip  of  land  to  be 
taken  to  be  $1000,  and  the  damages  to  be  paid  appellee,  as 
damages  to  lot  10  in  said  block  for  taking  said  strip,  to  be  $500. 

Thereupon,  the  court  entered  two  judgments,  one  that  ap- 
pellee have  and  recover  of  the  city  $1000,  his  just  compensa- 
tion as  aforesaid,  and  another  that  he  have  and  recover  $500,  his 
damages  aforesaid,  etc.,  and  added  an  order  vesting  in  the  city 
the  title  on  payment  of  these  two  judgments. 

It  was  irregular  and  erroneous  to  render  a  judgment  quod 
recuperet  against  the  city.  The  proceeding  was,  simply,  for 
the  purpose  of  ascertaining  and  fixing  judicially  the  amount 
which  the  city  should  pay  as  just  compensation,  in  order  to 
be  entitled  to  take  that  property  for  public  use  as  a  street. 
The  judgment  should  simply  be,  in  substance,  an  adjudication 
that  the  amount  found  is  a  just  compensation  to  be  paid  by 
the  city  for  the  taking  of  the  property  sought  to  be  condemned. 
If  the  amount  so  adjudged  is  to  cover  damages  to  other  parts 
of  the  property  not  taken,  as  well  as  the  price  of  the  property 
taken,  all  this  should  be  distinctly  stated  in  the  order.  A 
judgment  that  the  owner  of  the  property  shall  uncondition- 
ally recover  any  given  amount  of  the  city,  is  wrong.  The  city 
is  under  no  legal  obligations  to  pay  any  money  whatever, 
unless  it  chooses  so  to  do.  The  city  has  the  right  to  abandon 
the  improvement.  This  proceeding  merely  fixes  the  amount 
to  be  paid  before  the  property  can  lawfully  be  taken. 

It  is  insisted  that  the  damages  to  lot  10  can  not  properly  be 
considered  without  a  cross-petition  by  appellee,  and  the  Mix 
case*  is  referred  to  as  authority  for  this  position.     The  cases 

*Mix  v.  Lafayette,  Bloomington  and  Miss.  Railway  Co.  67  111.  319. 
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are  not  analogous.  In  that  case,  the  damages  relied  upon 
related  to  property  not  mentioned  in  the  petition,  no  part  of 
which  was  taken  or  even  touched  by  the  proposed  improve- 
ment. In  this  case,  as  we  understand  the  record,  this  lot  10 
is  a  part  of  the  property  mentioned  in  the  petition,  from  which 
a  part  is  proposed  to  be  taken.  It  is  difficult  to  separate,  in 
the  mind,  that  which  might  be  regarded  the  inherent  value  of 
the  part  taken,  from  what  may  be  regarded  its  special  value  as 
an  attachment  to  the  part  left,  or  as  a  part  of  the  whole  lot 
when  intact.  The  ascertainment  of  the  just  compensation  to 
the  owner  for  taking  away  a  part  of  his  lot,  of  necessity 
involves  the  consideration  of  the  value  of  the  whole  property 
intact,  and  the  value  of  that  part  of  the  lot  not  taken,  when 
contemplated  as  after  the  proposed  part  shall  have  been  taken. 
This  subject  matter  needed  no  cross-petition. 

It  seems  evident,  from  this  record,  that  the  substance  of 
what  the  jury,  by  their  verdict,  say,  is,  that  they  regard  $1500 
as  a  just  compensation  for  the  proposed  taking  of  this  prop- 
erty,— $1000  as  the  inherent  value  of  the  property  taken,  and 
$500  as  a  reward  for  the  depreciation  of  the  part  of  the  lot 
left.  The  form  in  which  this  is  expressed  in  the  verdict  is 
not  the  most  appropriate,  but  this  is  plainly  the  substance  of 
the  finding. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  directions  that  judgment  be  entered  upon  the  finding, 
adjudging  that  $1500  is  just  compensation  to  be  paid  by  the  city 
of  Bloomington  to  appellee  for  the  land  taken,  and  the  damages 
to  the  part  of  the  land  not  proposed  to  be  taken ;  and  that,  upon 
the  payment  of  that  sum  to  him,  the  city  may  take  possession  of 
said  land,  and  appropriate  the  same  to  the  public  use  for  the 
purposes  proposed  in  said  petition. 

Judgment  reversed. 

Mr.  Justice  Scott:  It  does  not  appear  lot  10  was  described 
in  the  petition,  and  hence  appellee,  in  my  opinion,  could 
recover  nothing,  in  any  event,  for  damages  to  that  lot,  unless 
upon  cross-petition,  as  in  the  Mix  case. 
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Joseph  Dyer 
v. 

The  People  of  the  State  of  Illinois. 

1.  Variance — must  be  urged  in  court  below.  If  there  is  a  variance  be- 
tween  the  allegation  and  proof  as  to  the  name  of  a  person  to  whom  intoxi- 
cating liquor  is  sold,  the  defendant  should  raise  the  question  in  the  court 
below,  either  by  motion  to  exclude  the  evidence  or  by  instruction.  It  comes 
too  late  on  error  for  the  first  time. 

2.  New  trial — newly  discovered  evidence.  The  newly  discovered  evi- 
dence must  be  clear,  explicit,  and,  if  cumulative,  conclusive  in  its  character, 
to  require  the  court  to  grant  a  new  trial  for  that  cause. 

3.  Criminal  -law— order  of  commitment — to  what  jail.  It  is  not  for  the 
court  to  direct  the  commitment  of  a  prisoner  to  the  jail  of  another  county, 
although  there  is  no  jail  in  the  county  where  the  offense  is  committed  and 
the  trial  had,  or  if  there  be  one,  it  is  insufficient.  The  order  should  be  to 
commit  to  the  county  jail,  then,  if  proper  cause  exist,  the  sheriff  will  com- 
mit to  the  jail  of  another  county. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

An  indictment  was  presented  by  the  grand  jury  against 
plaintiff  in  error,  charging,  in  the  first  count,  the  sale  of  intox- 
icating liquor  to  an  intoxicated  person,  and  in  the  second,  to 
the  same  person,  averring  that  he  was  in  the  habit  of  becoming 
intoxicated.  On  a  trial  before  the  court  and  a  jury,  defendant 
was  found  guilty  under  the  first  count.  After  overruling  a 
motion  for  a  new  trial,  the  court  sentenced  him  to  pay  a  fine 
of  $20,  and  to  be  imprisoned  ten  days  in  the  common  jail  of 
Shelby  county. 

It  is  first  urged  that  the  person  to  whom  the  liquor  was  sold 
was  described  in  the  indictment  as  Stoydell,  when  the  proof 
shows  that  his  name  is  Stogdell,  and  that  this  was  a  fatal  vari- 
ance, for  which  the  judgment  should  be  reversed.    It  is  obvious 
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to  our  minds  that  the  difference  in  the  spelling  of  the  name 
is  only  apparent,  and  not  real.  If  the  letter  "  g  "  in  the  name 
was  carelessly  written  in  the  indictment,  it  might  be  readily 
mistaken  for  the  letter  "  y,"  and  thus  produce  the  apparent 
change  in  the  name.  This,  we  have  no  doubt,  was  the  case,  as  no 
notice  was  taken  of  it  in  the  court  below,  either  by  motion  to  ex- 
clude the  evidence  or  by  instructions.  We  apprehend  that,  had 
the  evidence  shown  the  variance  to  have  in  fact  existed,  counsel 
would  have  urged  it  in  the  court  below.  But  conceding  that 
it  did  exist,  as  claimed,  plaintiff  in  error  should  have  raised 
the  question  in  the  court  below,  and  it  comes  too  late  when 
raised  for  the  first  time  in  this  court.  To  have  been  availing 
it  was  necessary  that  the  objection  should  have  been  raised  in 
that  court.  A  party  will  not  be  permitted  to  lie  by  and  re- 
serve such  technical  objections,  to  be  urged  on  error  in  this 
court.  If  there  was,  in  fact,  such  a  variance,  it  is  but  fair  to 
the  parties  and  to  the  court  trying  the  cause,  that  such  objec- 
tions should  be  made  in  the  progress  of  the  trial  in  the  court 
below.     There  is,  therefore,  no  force  in  this  objection. 

It  is  next  urged,  that  the  court  below  erred  in  not  granting 
a  new  trial,  on  account  of  the  newly  discovered  evidence.  In 
the  first  place  it  is  cumulative,  and  in  the  next  place  it  is  in- 
definite and  inconclusive.  Two  of  the  newly  discovered  wit- 
nesses say,  they  believe  that  Williams,  the  people's  witness, 
was  not  present  on  the  occasion.  The  other  thinks  he  was, 
but  simply  states  he  thinks  he  was.  He  does  not  state  that 
he  was,  or  that  he  has  any  positive  recollection  on  the  subject. 
For  aught  that  appears,  these  witnesses  may  refer  to  another 
and  different  time  from  that  testified  to  by  Williams.  Now, 
what  they  swear  to  may  be  strictly  true,  and  yet  not  contradict 
the  witness  Williams.  The  newly  discovered  evidence  on  such  a 
motion  must  be  clear,  explicit,  and,  if  cumulative,  conclusive  in 
its  character,  to  require  the  court  to  grant  a  new  trial.  This 
newly  discovered  evidence  is  not  of  that  clear  and  satisfactory 
character,  and  the  court  below  did  right  in  overruling  the 
motion. 

It  is  again  insisted  that  the  court  below,  without  any  evi- 
40— 84th  III. 
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dence  before  it,  ordered  plaintiff  in  error  to  be  imprisoned  in 
the  common  jail  of  Shelby  county.  The  statute  requires  pris- 
oners to  be  confined  in  the  county  in  which  the  offense  is 
committed  and  they  are  tried,  unless  there  is  no  jail  in  that 
county,  or  where  it  is  insecure  or  not  in  suitable  condition, 
when  it  requires  the  prisoner  to  be  confined  in  the  jail  of  the 
nearest  county  in  which  there  is  a  sufficient  jail.  The  order 
should  have  been  to  commit  the  defendant  to  the  county  jail, 
and  if  there  had  been  no  jail,  or  an  insufficient  one,  in  Moul- 
trie county,  then  the  sheriff  would,  under  the  statute,  have 
been  required  to  commit  the  defendant  in  the  nearest  jail  in 
another  county  where  the  objection  did  not  exist.  It  is  not 
for  the  court  to  designate  any  particular  jail  in  which  a  pris- 
oner shall  be  confined,  but  simply  to  order  him  to  be  commit- 
ted to  the  county  jail. 

In  the  case  of  Mullinix  v.  The  People,  76  111.  211,  an  order 
of  the  same  court,  similar  to  this,  was  held  to  be  erroneous, 
nor  has  that  decision  since  been  overruled  or  modified,  and  it 
must  govern  this. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded;  but,  as  in  the  case  of  Creed  v.  The  People, 
81  111.  565,  as  well  as  others,  the  court  below  is  instructed  to 
enter  a  proper  jndgment  on  the  verdict,  but  the  people  will 
not  be  permitted  to  recover  costs  in  this  court. 

Judgment  reversed. 


The  City  of  Springfield 

v. 
Ninian  W.  Edwards. 

1.  Injunction — who  may  enjoin  municipal  corporation  from  incurring 
debts  beyond  revenues.  A  resident  and  tax-payer  of  a  municipal  corporation 
has  such  an  interest  in  its  affairs,  as  to  entitle  him  to  an  injunction  to  pre- 
vent the  incurring  of  indebtedness  in  excess  of  that  allowed  by  the  constitu- 
tion and  laws. 
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2.  Construction — rule  as  to  laics.  In  the  construction  of  a  constitutional 
provision  or  statute,  resort  will  be  had  to  the  natural  signification  of  the 
words  employed,  and  in  the  order  and  grammatical  arrangement  in  which 
they  are  placed,  and  if,  when  thus  regarded,  the  words  used  embody  a  defi- 
nite meaning,  which  involves  no  absurdity  and  no  contradiction  between 
different  parts  of  the  law,  then  such  meaning  will  be  adopted  as  the  one 
intended. 

3.  Municipal  indebtedness  —  constitutional  limitation.  A  debt  pay- 
able in  the  future,  or  payable  upon  a  contingency,  or  the  happening  of  some 
event,  such  as  the  rendering  of  service  or  the  delivery  of  property,  as  well  as 
a  debt  payable  presently  and  absolutely,  is  within  the  constitutional  prohibi- 
tion relating  to  the  incurring  of  debts  by  municipal  corporations,  and  it 
makes  no  difference  whether  the  debt  be  for  current  expenses  or  for  some- 
thing else. 

4.  But  appropriations  may  be  made  or  warrants  drawn  upon  the  treasury 
in  anticipation  of  taxes  to  be  thereafter  collected,  provided  the  tax,  at  the 
time  of  the  appropriation,  be  actually  levied,  and  the  legal  effect  of  the  con- 
tract between  the  corporation  and  the  individual,  made  at  the  time  of  the 
appropriation,  be  such  that  it  shall  operate  to  prevent  any  liability  to  accrue 
on  the  contract  against  the  corporation.  Where  a  fund  is  provided  to  meet 
the  same,  the  appropriation  or  warrant  creates  no  liability,  but  one  thing  is 
simply  exchanged  for  another. 

5.  Municipal  corporation — liability  for  not  collecting  tax  to  pay  appro- 
priations made  on  its  faith.  For  any  failure  of  the  proper  officers  to  collect 
and  pay  over  taxes  in  accordance  with  the  appropriations,  the  remedy  must 
be  against  the  officers  and  not  against  the  corporation,  otherwise  a  contin- 
gent debt  would  be  incurred. 

6.  Same— power  of  its  officers.  City  authorities  can  exercise  only  such 
powers  in  its  name  and  in  its  behalf  as  are  expressly  conferred  by  its  organic 
law,  or  as  are  incidental  and  necessary  to  carry  into  effect  the  objects  of  the 
corporation. 

7.  Error — what  may  be  assigned.  Neither  an  appeal  nor  writ  of  error 
will  lie  on  a  simply  interlocutory  order,  therefore  error  can  not  be  assigned 
upon  an  order  for  attachment  for  disobeying  an  injunction,  when  no  judg- 
ment is  rendered  against  the  party  on  the  final  hearing. 

8.  Taxes — who  must  collect.  The  collector  of  the  city  of  Springfield  has 
no  authority  to  collect  city  taxes  where  the  same  have  been  certified  to  the 
county  clerk  and  extended  by  him,  but  the  same  must  be  collected  by  the 
same  officers  whose  duty  it  is  to  collect  State  and  county  taxes. 

"Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 
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Mr.  E.  B.  Herndon,  Mr.  J.  C.  Snigg,  and  Mr.  James  A. 
Kennedy,  for  the  plaintiff  in  error. 

Mr.  JSTinian  W.  Edwards,  pro  se. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  by  a  citizen  and  tax-payer  of  the 
city  of  Springfield,  to  enjoin  the  municipal  authorities  of  that 
city  from  incurring  indebtedness  and  levying  and  collecting 
taxes  in  violation  of  the  city  charter  and  the  constitution  of 
the  State. 

The  decree  finds,  as  facts  proved,  and  which  support  the  mate- 
rial allegations  of  the  bill,  that  at  no  time  since  the  adoption  of 
the  present  constitution  has  the  debt  of  the  city  been  less  than 
$850,000,  and  that  the  taxable  property  therein,  as  ascertained 
by  assessment  for  State  and  county  taxes,  has,  at  no  time  during 
that  period,  exceeded  $6,000,000,  but  that,  notwithstanding 
this,  the  city  has  incurred  indebtedness  aggregating  as  follows: 
On  the  1st  of  March,  1871,  $1171.89;  on  the  1st  of  March, 
1872,  $51,189.02;  on  the  1st  of  March,  1873,  $70,249.91;  on 
the  1st  of  March,  1874,  $101,914.90. 

It  further  finds,  that  money  was  borrowed  by  the  city,  for 
which  warrants  were  issued,  amounting  to  $97,680;  that,  also, 
the  further  sum  of  $34,601.81  was  borrowed  by  the  city,  for 
which  bonds  were  issued  amounting  to  $37,000,  when  the  in- 
terest of  the  outstanding  indebtedness  of  the  city  for  that  and 
previous  years  amounted  to  not  less  than  $70,000  per  annum, 
and  the  revenue  for  the  ordinary  taxes  of  the  preceding  year 
amounted  to  $81,066.25;  that  in  said  loans  to  the  city  for 
which  warrants  were  issued,  the  warrants  were  made  payable 
at  a  future  day,  and  interest  at  ten  per  cent  per  annum  was 
taken  out  in  advance,  and  it  was  provided,  if  the  warrants  were 
not  paid  when  due,  they  should  bear  ten  per  cent  interest  until 
paid;  that  said  warrants  were  issued  when  there  were  no  funds 
in  the  treasury  for  their  payment;  that  appropriations  made 
by  the  city  council  for  the  payment  of  interest  for  improve- 
ments and  for  city  expenses,  exceeded  the  amount  of  the  whole 


1877.]  City  of  Springfield  v.  Edwards.  629 

Opinion  of  the  Court. 

ordinary  revenue  of  the  city  for  the  fiscal  }^ear  immediately 
preceding,  and  that  money  has  been  paid  out  of  the  treasury 
of  the  city  for  which  no  appropriations  by  ordinance  were 
made. 

The  decree  perpetually  enjoins  the  municipal  authorities,  in 
the  following:  language,  ''from  incurring-  anv  indebtedness  in 
any  manner  or  for  any  purpose,  including  existing  indebted- 
ness, in  the  aggregate  exceeding  five  per  centum  on  the  valua- 
tion of  the  taxable  property  in  said  city,  to  be  ascertained  by 
the  last  assessment  for  State  and  county  taxes,  previous  to  the 
incurring  of  any  additional  indebtedness,  and  from  making,  in 
any  fiscal  year,  appropriations,  or  levying  taxes  for  the  pay- 
ment of  interest  for  improvements  and  for  city  expenses  in 
excess  of  the  ordinary  revenue  of  the  fiscal  year  immediately 
preceding,  unless,  in  the  payment  of  interest  on  the  public 
debts  of  the  city,  they  shall  provide  according  to  law,  by  taxa- 
tion or  otherwise,  some  additional  fund  out  of  which  such  ex- 
cess of  appropriations  may  be  made  to  meet  such  indebtedness, 
or  from  issuing  any  warrants  or  authorizing  their  issue  for  the 
payment  of  any  money  when  there  are  no  means  in  the  city 
treasury  for  their  payment,  or  from  issuing  the  same  to  bear 
interest,  or  to  become  due  at  a  future  day,  or  for  the  payment 
of  any  money  out  of  the  treasury,  without,  by  ordinance,  mak- 
ing appropriation  therefor,  or  from  assessing  and  collecting 
taxes  for  the  year  1874  in  any  other  manner  than  is  provided 
for  under  the  general  revenue  laws  of  the  State  for  the  assess- 
ment and  collection  of  taxes,  or  from  borrowing  money  when 
the  interest  on  the  outstanding  indebtedness  shall  exceed  the 
one-half  of  the  city  revenue  arising  from  the  ordinary  taxes 
within  the  city  for  the  year  immediately  preceding,"  etc. 

It  is  provided  by  §  12,  art.  9  of  the  present  constitution,  that 
"no  county,  city,  township,  school  district,  or  other  municipal 
corporation,  shall  be  allowed  to  become  indebted,  in  any  man- 
ner or  for  any  purpose,  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the 
last  assessment  for  State  and  county  taxes,  previous  to  the 
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incurring  of  such  indebtedness.  Any  county,  city,  school  dis- 
trict or  other  municipal  corporation  incurring  any  indebted- 
ness, as  aforesaid,  shall,  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  a  direct  annual  tax  sufficient  to 
pay  the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay 
and  discharge  the  principal  thereof  within  twenty  years  from 
the  time  of  contracting  the  same."     *  ■  *     # 

By  the  first  clause  of  section  4,  art.  5,  of  the  "Act  to  re- 
duce the  act  incorporating  the  city  of  Springfield,  and  the  sev- 
eral acts  amendatory  thereof,  into  one  act,  and  to  amend  the 
same,"  approved  March  2,  1854,  (Laws  of  1854,  p.  44,)  it  is 
enacted :  "  The  city  council  *  *  *  shall  have  power  *  *  * 
to  borrow  money  on  the  credit  of  the  city,  and  issue  the  bonds 
of  the  city  therefor;  but  no  sum  of  money  shall  be  borrowed 
at  a  higher  rate  of  interest  than  the  rate  allowed  by  law,  nor 
shall  a  greater  sum  or  sums  be  borrowed,  or  at  any  time  out- 
standing, the  interest  upon  the  aggregate  of  which  shall  exceed 
the  one-half  of  the  city  revenue  arising  from  the  ordinary  taxes 
within  the  city  for  the  year  immediately  preceding,  and  no 
bonds  shall  be  issued  or  negotiated  at  less  than  par  value.  The 
appropriations  of  the  city  council  for  payment  of  interest  for 
improvements  and  for  city  expenses,  during  any  one  fiscal  year, 
shall  not  exceed  the  amount  of  the  whole  ordinary  revenue  of 
the  city  for  the  fiscal  year  immediately  preceding;  but  the  city 
council  may  apply  any  surplus  money  in  the  treasury  to  the 
extinguishment  of  the  city  debt,  or  to  the  creation  of  a  sinking 
fund  for  that  purpose,  or  to  the  carrying  on  of  the  public  works 
of  the  city,  or  to  the  contingent  fund,  for  the  contingent  ex- 
penses of  the  city." 

By  the  13th  section  of  "An  act  to  amend  the  charter  of  the 
city  of  Springfield,"  approved  February  21,  1861,  (Private 
Laws  of  1861,  p.  289,)  the  controller  of  the  city  is  required,  in 
the  month  of  April  in  each  year,  to  submit  to  the  council, 
among  other  reports,  one  showing  the  aggregate  income  of  the 
preceding  fiscal  year,  from  all  sources;  and  it  is  provided,  that 
"  in  no  event  shall  the  city  council  make  the  current  appro- 
priations of  any  year  exceed  in  amount  the  income  of  the  city 
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during  the  preceding  year,  as  ascertained  by  the  controller  in 
his  said  statement,  unless  in  the  payment  of  interest  on  the 
public  debts  of  the  city.  They  shall  provide,  according  to  law, 
by  taxation  or  otherwise,  some  additional  fund,  out  of  which 
such  excess  of  appropriations  may  be  made  to  meet  such  in- 
debtedness." 

And  by  the  16th  section  of  the  same  act  it  is  provided,  that 
li  all  warrants  drawn  upon  the  treasurer  must  be  signed  by  the 
controller,  and  countersigned  by  the  mayor,  stating  therein  the 
particular  fund  or  appropriation  to  which  the  same  is  charge- 
able, and  the  person  to  whom  payable,  and  no  money  shall  be 
paid  otherwise  than  upon  such  warrants  so  drawn." 

It  thus  appears  that  the  decree  follows,  with  almost  literal 
fidelity,  the  language  of  the  constitution  and  that  of  the  city 
charter  combined;  and  the  only  question,  therefore,  that  can 
arise  is,  does  the  case  made  show  any  necessity  for  such  in- 
junction? 

We  may  dismiss  the  objection  that  the  complainant  does 
not  show  in  his  bill  that  he  is  injured  by  the  acts  complained 
of,  otherwise  than  in  common  with  all  other  tax-payers  in  the 
city,  with  the  observation  that  it  has-  been  held  in  this  State 
that  such  an  injury  is  sufficient  to  entitle  him  to  an  injunc- 
tion, and  that  the  question  is  not  open  to  further  discussion. 
Colton  et  al.  v.  Hanchett  et  al.  13  111.  615;  Perry  et  al.  v. 
Kinnear  et  al.  42  id.  160;  and  Beauchamp  v.  Board  of  Su- 
pervisors, etc.  45  id.  274. 

Appellant  contends  that  when  liabilities  are  created  and 
appropriations  are  made,  which  are  within  the  limits  of  the 
revenue  accruing,  to  meet  them,  they  are  not  debts  within  the 
meaning  of  the  prohibition  of  the  constitution;  and  that  tem- 
porary loans  are  not,  when  within  the  limits  of  the  revenue 
expected  to  be  realized. 

The  first  branch  of  this  position  has  support  in  Grant  v. 
The  City  of  Davenport  et  al.  36  Iowa,  396,  People  v.  Pa- 
checo,  7  Cal.  175,  Koppekus  v.  State  Capitol  Commissioners, 
16  id.  253,  The  State  v.  MoAuley,  15  id.  455,  The  State  v. 
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MeoZberry  et  al.  7  Ohio  St.  522,  and  State  v.  Mayor,  23  La. 
An.  358. 

These  cases  maintain  the  doctrine  that  revenues  may  be 
appropriated  in  anticipation  of  their  receipt,  as  effectually  as 
when  actually  in  the  treasury;  that  the  appropriation  of 
moneys  when  received  meets  the  services  as  they  are  rendered, — 
thus  discharging  the  liabilities  as  they  arise,  or  rather  antici- 
pating and  preventing  their  existence. 

In  considering  what  construction  shall  be  given  to  a  consti- 
tution or  a  statute,  we  are  to  resort  to  the  natural  signification 
of  the  words  employed,  in  the  order  and  grammatical  arrange- 
ment in  which  they  are  placed;  and  if,  when  thus  regarded, 
the  words  embody  a  definite  meaning,  which  involves  no  ab- 
surdity, and  no  contradiction  between  different  parts  of  the 
instrument,  then  such  meaning  is  the  only  one  we  are  at  lib- 
erty to  say  was  intended  to  be  conveyed. 

There  is  no  difficulty  in  ascertaining  the  natural  signification 
of  the  words  employed  in  the  clause  of  the  constitution  under 
consideration,  and  to  give  them  that  meaning  involves  no  ab- 
surdity or  contradiction  with  other  clauses  of  the  constitution. 
The  prohibition  is  against  becoming  indebted — that  is,  volun- 
tarily incurring  a  legal  liability  to  pay,  ft  in  any  manner  or 
for  any  purpose"  when  a  given  amount  of  indebtedness  has 
previously  been  incurred.  It  could  hardly  be  probable  that 
any  two  individuals  of  average  intelligence  could  understand 
this  language  differently.  It  is  clear  and  precise,  and  there  is 
no  reason  to  believe  the  convention  did  not  intend  what  the 
words  convey. 

A  debt,  payable  in  the  future,  is,  obviously,  no  less  a  debt 
than  if  payable  presently;  and  a  debt  payable  upon  a  contin- 
gency, as,  upon  the  happening  of  some  event,  such  as  the 
rendering  of  service  or  the  delivery  of  property,  etc.,  is  some 
kind  of  a  debt,  and  therefore  within  the  prohibition.  If  a 
contract  or  undertaking  contemplates,  in  any  contingency,  a 
liability  to  pay,  when  the  contingency  occurs  the  liability  is 
absolute — the  debt  exists — and  it  differs  from  a  present,  un- 
qualified promise  to  pay,  only  in  the  manner  by  which  the 
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indebtedness  was  incurred.  And.  since  the  purpose  of  the 
debt  is  expressly  excluded  from  consideration,  it  can  make  no 
difference  whether  the  debt  be  for  necessary  current  expenses, 
or  for  something  else. 

In  this  view,  we  are  only  prepared  to  yield  our  assent  to  the 
rule  recognized  by  the  authorities  referred  to,  with  these  quali- 
fications: First,  the  tax  appropriated  must,  at  the  time,  be 
actually  levied;  second,  by  the  legal  effect  of  the  contract  be- 
tween the  corporation  and  the  individual,  made  at  the  time  of 
the  appropriation,  the  appropriation  and  issuing  and  accept- 
ing of  a  warrantor  order  on  the  treasury  for  its  payment,  must 
operate  to  prevent  any  liability  to  accrue  on  the  contract 
against  the  corporation. 

The  principle,  as  we  understand,  is,  there  is,  in  such  case, 
no  debt,  because  one  thing  is  simply  given  and  accepted  in 
exchange  for  another.  When  the  appropriation  is  made  and 
the  warrant  or  order  on  the  treasury  for  its  payment  is 
issued  and  accepted,  the  transaction  is  closed  on  the  part  of 
the  corporation — leaving  no  future  obligation,  either  absolute 
or  contingent,  upon  it,  whereby  its  debt  may  be  increased. 
But  until  a  tax  is  levied,  there  is  nothing  in  existence 
which  can  be  exchanged;  and  an  obligation  to  levy  a  tax 
in  the  future,  for  the  benefit  of  a  particular  individual,  neces- 
sarily implies  the  existence  of  a  present  debt  in  favor  of  the 
individual  against  the  corporation,  which  he  is  lawfully  enti- 
tled to  have  paid  by  the  levy.  If  the  making  of  the  appro- 
priation and  issuing  and  accepting  a  warrant  for  its  payment 
does  not  have  the  effect  of  relieving  the  corporation  of  all 
liability,  or,  in  other  words,  if  it  incurs  any  liability  thereby, 
it  must,  manifestly  incur,  either  absolutely  or  contingently,  a 
debt. 

Where  a  warrant  or  order,  payable  from  a  specific  appropri- 
ation of  a  tax  levied  but  not  yet  collected,  is  accepted  in 
exchange  for  services  rendered  or  to  be  rendered,  or  for  mate- 
rials furnished  or  to  be  furnished,  so  that  there  is,  in  fact,  but 
the  exchange  of  one  thing  for  another,  the  duty  remains  for 
the  proper  officers  to  collect  and  pay  over  the  tax  in  accord- 
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ance  with  the  appropriation — but,  obviously,  for  any  failure 
in  that  regard,  the  remedy  must  be  against  the  officers  and 
not  against  the  corporation,  for,  otherwise,  a  contingent  debt 
would,  in  this  way,  be  incurred  by  the  corporation. 

The  facts  here  found  as  proved,  and  about  which  there 
seems  to  be  no  dispute,  show  an  increase  in  the  city  debt,  in 
plain  and  palpable  violation  of  the  constitution,  each  year 
since  the  adoption  of  that  instrument.  At  no  time,  since  the 
adoption  of  the  constitution,  has  its  outstanding  indebtedness 
been  less  than  live  per  centum  on  the  value  of  the  taxable 
property  of  the  city,  as  ascertained  by  the  annual  assessments 
for  State  and  county  purposes,  but,  to  the  reverse,  it  has  con- 
stantly been  largely  in  excess  of  that  amount;  and  yet,  its 
indebtedness  was  augmented,  March  1,  1871,  $4171.89,  March 
1,  1872,  $51,189.02,  March  1,  1873,  $70,249.91,  and  March  1, 
1874,  $101,914.90.  It  is  impossible  that  this  could  have  been  for 
current  expenses,  and  satisfied  by  appropriating  to  their  pay- 
ment the  current  revenues,  as  levied  each  year.  If  such 
expenses  had  been  thus  satisfied,  there  could  have  been  no  debt 
left  standing — for,  whether  the  appropriation  were  made  at 
the  beginning  or  the  end  of  the  fiscal  year  could  make  no  dif- 
ference, since,  in  either  case,  it  must  satisfy  and  discharge  the 
current  expenses  for  the  year. 

The  facts  found  as  proved,  likewise  show  the  borrowing  of. 
money  and  contracting  to  pay  interest  thereon,  and  the  payment 
of  money  from  the  treasury,  in  direct  violation  of  the  letter  and 
spirit  of  the  organic  law  of  the  city.  This  is  indefensible. 
Those  representing  the  city  can  exercise  only  such  powers,  in 
its  name  and  on  its  behalf,  as  are  expressly  conferred  by  its 
organic  law,  or  as  are  incidental  and  necessary  to  carry  into 
effect  the  objects  of  the  incorporation.  "  Much  less  can  any 
power  be  exercised  or  act  done,  which  is  forbidden  by  statute." 
Dillon  on  Municipal  Corp.  §  55. 

Objection  is  urged,  that  the  court  below  erred  in  the  pro- 
ceedings by  attachment  against  the  aldermen  for  disobedience 
to  the  preliminary  injunction.  As  no  judgment  was  rendered 
against  the  aldermen  on  the  final  hearing,  it  is  impossible  to 
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see  how  they  have  been  prejudiced  by  the  attachment.  It  has 
been  held,  in  numerous  cases,  that  neither  an  appeal  nor  writ 
of  error  will  lie  on  a  simply  interlocutory  order. 

The  city  collector  was  not  authorized  to  proceed  to  collect 
the  tax.  The  People  ex  rel.  v.  Cooper,  83  111.  585.  The  tax 
having  been  certified  to  the  county  clerk,  should  have  been  col- 
lected by  the  same  officers  by  which  State  and  county  taxes 
are  collected. 

We  see  no  cause  to  disturb  the  decree,  and  it  is,  accordingly,  • 
affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott  dissenting. 

Mr.  Justice  Dickey,  dissenting:  I  can  not  concur  in  the 
views  expressed,  as  to  the  extent  and  subject  matter  of  the 
limitation  found  in  the  constitution.  The  section  in  question, 
stripped  of  all  verbiage  not  applicable  to  a  city,  is  as  follows: 

"  No  city  shall  be  allowed  to  become  indebted,  in  any  man- 
ner or  for  any  purpose,  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  five  per  centum 
on  the  value  of  the  taxable  property  therein.  Any  city  incur- 
ring any  indebtedness,  as  aforesaid,  shall,  before  or  at  the 
time  of  doing  so,  provide  for  the  collection  of  a  direct  annual 
tax  sufficient  to  pay  the  interest  on  such  debt  as  it  falls  due, 
and  also  to  pay  and  discharge  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  the  same.  This 
section  shall  not  be  construed  to  prevent  any  city  from  issuing 
its  bonds  in  compliance  with  any  vote  of  the  people  which 
may  have  been  had  prior  to  the  adoption  of  this  constitution, 
in  pursuance  of  any  law  providing  therefor." 

The  question  presented  is,  what  is  meant  by  the  words  "  to 
become  indebted,"  as  used  in  this  section? 

I  concur  fully  in  the  proposition,  that  "  in  considering  what 
construction  shall  be  given  to  a  constitution,  we  are  to  resort 
to  the  natural  signification  of  the  words  employed,  in  the  order 
and  grammatical  arrangement  in  which  they  are  placed,  if, 
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when  thus  regarded,  the  words  embody  a  definite  meaning, 
which  involves  no  absurdity  and  no  contradiction  between 
different  parts  of  the  instrument;"  and  I  concur  in  the  posi- 
tion, that  in  such  case  that  "definite  meaning  "  is  "  the  only 
one  we  are  at  liberty  to  say  was  intended  to  be  conveyed."  I 
concur,  also,  in  the  position,  that  "there  is  no  difficulty  in 
ascertaining  the  natural  signification  of  the  words  employed 
in  the  phrase  '  to  become  indebted,' "  if  taken  alone,  and 
•  that  these  words  when  taken  alone,  in  their  natural  significa- 
tion, embrace  every  kind  of  indebtedness  which  may  or  can  be 
incurred.  I  concede,  too,  that  the  prohibition  in  the  first 
clause  of  this  section,  if  the  words  be  taken  alone,  in  their 
literal  and  natural  signification,  without  reference  to  the 
unreasonable  results  therein  involved,  and  without  reference 
to  the  expressions  in  other  parts  of  the  same  section,  must  be 
held  to  forbid  the  incurring  of  any  kind  of  debt,  in  any  man- 
ner or  for  any  purpose,  beyond  the  limit  prescribed.  All  this 
is  made  very  plain  by  the  reasoning  of  the  Chief  Justice. 
But  I  can  not  concur  in  the  position,  that  "  to  give  them  that 
meaning  involves  no  absurdity  or  contradiction  with  other 
clauses  of  the  constitution."  No  attempt  is  made  to  support 
this  position,  by  either  argument  or  authority.  It  is  left  to 
stand  simply  upon  the  statement  of  the  position,  as  one  hav- 
ing the  sanction  of  the  court.  No  attempt  is  made  to  show 
that  the  meaning  attributed  by  the  court  to  these  words, 
(which  I  concede  to  be  the  literal,  usual  and  natural  meaning 
thereof.)  "  involves  no  absurdity  and  no  contradiction  with 
other  clauses  of  the  constitution." 

To  my  mind,  the  construction  adopted  does,  in  its  necessary 
consequences,  involve  results  .so  unreasonable,  that  they  must 
be  denominated  absurd ;  and  does  at  the  same  time  involve  a 
plain  contradiction  of  other  words  in  the  very  same  section. 

And  first,  as  to  the  allegation  of  absurdity, — it  seems  to  me 
that  the  broad  and  sweeping  meaning  now  attributed  to  the 
words,  "  to  become  indebted,"  found  in  tfie  first  clause  of  this 
section,  necessarily  involves  results  so  astoundingly  ruinous 
and  disastrous,  that  it  is  simply  incredible  that  the  convention 
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which  framed  the  constitution,  or  the  people  who  adopted  it, 
could  have  intended  to  convey  that  idea  by  these  words. 

In  1870,  when  this  constitution  was  framed  and  adopted,  it 
was  well  known,  as  a  matter  of  public  history,  that  three- 
fourths  of  all  the  cities  in  the  State  were  already  respectively 
indebted,  and  had  issued  their  bonds,  for  an  amount  beyond  the 
limit  expressed.  It  was  also  well  known  as  a  matter  of  public 
history,  that  the  revenues,  not  only  of  cities  and  counties,  but 
of  the  State,  were  never  collected  in  full  during  the  fiscal  year 
for  the  ex-penses  of  which  such  revenues  were  provided.  In 
fact,  the  provisions  of  law,  on  the  face  of  the  statutes  rela- 
ting to  the  collection  of  the  revenue,  then  were  and  ever  since 
have  been  such  that  none  of  the  revenue  for  any  given  fiscal 
year  could,  by  law,  be  collected  until  the  latter  part  of  such 
year,  and  a  large  part  could  not  be  collected  until  after  the 
whole  of  the  fiscal  year  had  passed. 

If,  then,  this  constitution  meant,  that  no  liability,  of  any 
nature,  which  might  ripen  into  what  in  any  sense  might  be 
called  a  debt,  should  be  incurred  by  cities  whose  public  debt 
was  then  beyond  the  limit  mentioned  in  the  constitution,  it 
meant  simply  that  three-fourths  of  all  the  cities  in  the  State 
should  cease  at  once  to  perform  the  functions  for  which  they 
were  created. 

Such  a  city  could  not  do  anything  towards  the  performance 
of  any  function  it  was  provided  to  perform.  Its  treasury  had 
no  money  applicable  to  the  current  expenses  of  that  year.  Its 
mayor,  clerk,  chief  of  police,  policemen  and  firemen  could  not 
lawfully  be  paid  for  current  services,  for  there  was  no  money 
which  could  be  lawfully  applied  to  that  purpose.  If  all  its 
officers  and  employees  should  go  on  doing  their  respective 
duties,  and  any  one  of  them  should,  at  any  time  afterwards, 
sue  the  city  for  his  services,  no  judgment,  upon  this  theory, 
could  be  rendered  against  the  city  in  his  favor,  for  the  city  so 
situated  could  not  lawfully  "  hecome  indebted."  And,  before 
he  could  recover  by  any  law  that  I  know  of,  the  plaintiff  must, 
in  such  case,  show  that  the  city  had  become  indebted  to  him, 
which,  upon  this  theory,  is  constitutionally  impossible.     Nor 
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could  such  officers  or  employees,  upon  the  logic  of  this  ruling, 
be  lawfully  paid  by  any  officer  of  the  city,  at  any  time  after 
the  rendering  of  such  services,  even  if  the  money  levied  for 
that  purpose  had  come  into  the  treasury,  for  it  is  not  lawful 
to  pay  out  the  money  of  the  city  to  men  to  whom  the  city 
owes  nothing.  If  I  understand  the  theory  of  the  rule  laid 
down,  it  involves  the  idea  that  a  city,  which  has  reached  the 
constitutional  limit  of  indebtedness,  can  lawfully  procure  ma- 
terials or  services  only  in  two  ways:  One,  that  it  may  wait 
until  it  in  some  way  has  money  in  the  treasury  for  that  pur- 
pose, and  then  materials  and  services  may  be  paid  for  in  ad- 
vance, or  as  received  or  performed,  but  not  afterwards;  and 
the  other,  that  when  a  tax  has  actually  been  levied,  a  city  may 
procure  money,  materials  or  services  by  paying  for  them  in 
advance,  or  when  received  or  performed,  in  orders  on  the  trea- 
sury, to  be  paid  only  out  of  that  levy, — the  party  accepting 
the  order  to  take  all  hazards  as  to  the  delay  or  uncertainty  of 
the  collection,  and  as  to  the  fidelity  of  the  county  collector 
and  city  treasurer  in  collecting  and  paying  over  the  money. 
In  other  words,  as  to  a  city  in  that  situation,  the  theory  in- 
volves the  proposition,  that  all  its  transactions  must  be  accom- 
plished by  paying,  in  one  way  or  another,  in  advance,  or  simul- 
taneously with  the  matter  received  by  the  city,  and  not  after. 
It  is  plain  that  the  use  of  this  kind  of  certificates  or  special 
orders  on  the  fund  to  come  from  the  levy  would  be  ruinous  to 
any  city.  The  laborer  who  repairs  a  street  or  sidewalk,  or 
turns  a  bridge  for  a  city,  or  a  fireman  or  a  policeman  who  lives 
from  day  to  day  upon  his  earnings,  can  not  wait  ten  months 
for  his  pay.  If  he  is  paid  in  such  special  orders,  he  must  have 
a  larger  amount,  so  that,  after  selling  at  a  discount,  he  can 
realize  an  adequate  reward  for  his  labor.  Labor,  paid  for  in 
such  orders,  or  by  money  raised  by  the  sale  of  such  orders, 
which  might  be  had  for  $1  in  cash,  would  require,  in  many 
cases,  orders  for  $2.  True  economy  demands  that  the  city 
have  power  to  assure  the  payment  of  the  temporary  loan, 
whereby  the  money  may  be  had.  at  about  seven  per  cent  per 
annum. 
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A  city  indebted  beyond  the  constitutional  limit,  at  the  adop- 
tion of  the  constitution,  without  money  in  its  treasury,  had, 
under  this  construction  of  this  clause,  no  power  to  repair  a 
dangerous  sidewalk  or  street,  to  open  or  close  a  bridge  across 
a  river  in  its  midst,  to  put  out  a  destructive  fire,  to  feed  its 
poor,  to  imprison  its  offenders,  to  maintain  its  schools,  or  even 
to  collect  its  first  year's  taxes.  Unless  a  city  in  such  condition 
(and  most  of  our  cities  were  in  that  condition  in  1870)  can 
lawfully  anticipate  the  collection  of  its  revenues,  and  raise 
ready  money,  by  temporary  loans,  to  pay  the  current  expenses 
of  that  year,  the  results  alluded  to  must  necessarily  follow. 
To  hold  that  the  convention,  in  framing  this  constitution,  or 
that  the  people,  in  adopting  it,  intended  to  accomplish  such 
results  by  it,  is  to  stultify  its  authors.  Had  the  framers  of  this 
constitution  attributed  the  meaning  here  adopted  to  the  words, 
"  to  become  indebted,"  can  it  be  believed  that  they  would  have 
saved  so  carefully  from  its  operation  certain  bonds  mentioned 
in  the  last  clause  of  the  section,  and  have  omitted  to  add  words 
saving  to  such  cities  the  power  to  provide  for  the  payment  of 
their  necessary  current  expenses?  The  literal  meaning  of  a 
prohibition  against  "becoming  indebted"  in  any  sense,  in  any 
manner  or  for  any  purpose,  would  involve  a  prohibition  against 
a  city  becoming  further  indebted,  even  by  the  accumulation 
of  interest  on  the  bonded  debt  existing  at  the  adoption  of  the 
constitution.  It  will  not  be  contended  that  such  prohibition 
was  intended,  and  why  not?  Simply  because  such  a  proposi- 
tion is  absurd.  By  the  same  reasoning,  it  seems  to  me  that 
the  meaning  now  adopted  ought  to  be  rejected. 

Like  words  in  the  constitutions  of  other  States  have,  by  the 
courts  of  last  resort,  been  held  to  have  no  application  to  tempo- 
rary liabilities  for  current  expenses  not  exceeding  the  amount 
of  the  current  tax  levy.  It  is  so  held  in  Ohio,  Iowa,  Califor- 
nia and  Louisiana,  and  I  know  of  no  contrary  decision. 

Secondly,  as  to  the  alleged  contradiction  of  other  words 
in  the  instrument, — not  only  should  the  present  construction 
be  rejected  because  of  the  unreasonable  results  which  it  neces- 
sarily involves,  but  also  because  it  involves  a  plain  contradic- 
tion of  the  words  found  in  the  second  clause  of  the  same  section* 
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In  giving  this  broad  and  sweeping  construction  to  these 
words,  no  notice  is  taken  of  the  use  of  the  words,  "as  afore- 
said" found  in  the  second  clause  of  this  same  section,  and 
these  words  are  thus  rendered  utterly  meaningless.  Without 
saving  so,  they  are  rejected  as  mere  surplusage.  This  is  not 
allowable.  Every  constitution  or  statute  must  be  so  construed 
as  to  give  some  proper  effect,  if  possible,  to  every  word  and 
phrase  in  the  instrument. 

To  my  mind,  the  words,  "as  aforesaid,"  in  the  second  clause 
of  the  section,  say  plainly,  that  the  "becoming  indebted,"  in 
the  first  clause,  (wherein  a  limit  as  to  amount  is  placed  upon 
the  same)  is  the  same  thing  spoken  of  as  "the  incurring  any 
indebtedness,"  in  the  second  clause,  and  by  which  clause  (when 
not  exceeding  the  limit  in  the  first  clause)  the  proceeding  is  reg- 
ulated. In  other  words,  the  language  of  the  whole  section  im- 
ports  that  the  doing  of  &  certain  thing  beyond  a  given  limit,  is 
forbidden  in  the  frst  clause,  and  the  mode  of  doing  that  same 
thing,  when  not  beyond  the  limit,  is  regulated  by  the  second 
clause.  The  subject  matter  of  the  two  clauses  is  expressly 
declared  by  the  words,  "as  aforesaid,"  to  be  identical.  Of 
this,  it  seems  to  me  there  can  be  no  doubt.  If  the  words, 
"incurring  any  indebtedness  as  aforesaid,"  do  not  mean  this, 
what  do  the  words,  "as  aforesaid,"  mean?  No  one  can  im- 
agine that  the  incurring  "  as  aforesaid  "  means  the  incurring 
of  indebtedness  beyond  the  limit  prescribed,  for  that  would 
license  the  very  thing  prohibited,  which  would  be  absurd.  Yet 
this  is  the  office  of  the  words,  "as  aforesaid,"  taken  in  their 
literal,  natural  signification  and  grammatical  order.  Literally, 
this  section  says  to  cities,  you  must  not  go  in  debt  beyond  a 
given  limit,  but  when  you  do  so  exceed  the  limit,  you  must 
provide  for  the  payment  of  the  interest  annually,  and  of  the 
principal  within  twenty  years.  This  is  the  natural,  grammati- 
cal and  literal  meaning  of  the  words,  "  as  aforesaid,"  as  clearly 
so  as  is  the  meaning  attributed  to  the  words,  "  to  become 
indebted,"  by  following  their  natural,  grammatical  and  literal 
signification.  We  unite  in  rejecting  that  natural,  grammati- 
cal and  literal  signification  of  the  words,  "  as  aforesaid,"  be- 
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cause  it  involves  a  contradiction  of  the  first  clause.  By  the 
same  process,  we  must  reject  the  natural,  grammatical  and 
literal  signification  of  the  words,  "to  become  indebted,"  be- 
cause they  contradict  the  words  in  the  second  clause,  and  we 
must  seek  some  reasonable  meaning  for  the  words,  "to  become 
indebted,"  and  for  the  words,  "as  aforesaid,"  which  will  not 
contradict  each  other  when  properly  interpreted. 

I  have  shown  that  the  subject  matter  of  the  first  and  second 
clauses  must  be  taken  to  be  identical — that  is,  that  the  thing 
which  is  regulated  by  the  second  clause,  is  identically  the 
same  thing  which  is  limited  in  the  first  clause.  To  ascer- 
tain what  that  subject  matter  is,  we  must  find  some  subject 
matter  to  which  all  the  words  of  both  clauses  may  appropri- 
ately apply.  The  first  clause  has  no  words  to  guide  us,  except 
the  general  words,  "to  become  indebted."  The  words,  "in 
any  manner  or  for  any  purpose,"  do  not  help  us.  They  do 
not  describe  the  thing  forbidden.  They  only  say  that  the  pro- 
hibition shall  not  be  evaded  bv  the  manner  of  doing  the  for- 
bidden  thing,  or  in  view  of  the  purpose  for  which  the  thing 
forbidden  is  proposed  to  be  done;  but  they  give  no  further 
clue  to  the  solution  of  the  question  of  what  that  forbidden 
thing  is.  If  the  words  had  been,  no  city  shall  be  allowed  to 
become  indebted  in  any  sense,  etc.,  the  words,  "  in  any  sense," 
would  preclude  all  search  for' a  sense  in  which  "becoming 
indebted "  was  not  forbidden,  but  such  words  are  not  found 
in  the  constitution. 

Let  us  examine  the  second  clause  of  the  section,  and  see  if 
there  are  any  words  in  that  clause  which  will  enlighten  us  as 
to  the  subject  matter  of  that  clause.  The  words  are:  "Any 
city  incurring  any  indebtedness  as  aforesaid  *  *  *  shall 
provide  for  *  *  *  a  direct  annual  tax  sufficient  to  pay 
the  interest  on  such  debt  as  it  falls  due,  and,  also,  to  *  *  * 
discharge  the  principal  thereof  within  twenty  years."  Here, 
we  plainly  learn  that  the  subject  matter  spoken  of  in  the 
second  clause,  is  a  debt  of  such  character  as  usually  bears  inter- 
est, and  such  as  will  require  an  "  annual  tax  "  to  pay  interest 
upon  it  annually  as  it  falls  due,  and  such  a  debt  that  its  prin- 
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cipal  is  not  to  be  discharged  within  one  year.  If  I  am  right 
in  saying  that  the  thing  limited  in  the  first  clause,  is  the  same 
thing  which  is  regulated  by  the  second  clause,  (as  shown  by 
the  words  "as  aforesaid,")  it  necessarily  follows  that  the  thing 
limited  in  the  first  clause  is  a  debt  of  such  character  as 
requires  "an  annual  tax"  to  pay  interest  upon  it  annually  as 
the  interest  falls  due,  and  such  that  its  principal  is  not  paya- 
ble within  one  year.  Such  a  debt  is  not  to  be  incurred  in  any 
manner  or  for  any  purpose,  beyond  the  limit  prescribed  in  the 
constitution.  This  construction  gives  harmony  to  every  word 
in  the  section,  and  rejects  none.  The  construction  adopted  by 
my  brethren  destroys  some  of  the  words  of  the  section,  and  to 
sustain  such  construction,  the  words  "  as  aforesaid,"  in  the 
phrase  "incurring  any  indebtedness  as  aforesaid,"  and  the  word 
"  such,"  in  the  phrase  "  such  debt,"  must  be  rejected  as  nuga- 
tory. 

The  true  meaning  of  this  section  will,  perhaps,  be  more 
apparent  by  transposing  the  clauses,  and  reading  them  thus: 
"  Any  city  incurring  any  indebtedness  shall,  before  or  at  the 
time  of  doing  so,  provide  for  the  collection  of  a  direct  annual 
tax,  sufficient  to  pay  the  interest  on  such  debt  as  it  falls  due, 
and  also  to  pay  and  discharge  the  principal  thereof,  within 
twenty  years  from  the  time  of  contracting  the  same.  ~No 
city  shall  be  allowed  to  become  indebted  as  aforesaid  in  any 
manner  or  for  any  purpose,  to  an  amount,  including  present 
indebtedness,  in  the  aggregate  exceeding  five  per  centum  of 
the  value  of  the  taxable  property  therein,  to  be  ascertained," 
etc.  "  This  section  shall  not  prevent  any  city  from  issuing  its 
bonds  in  compliance  with  any  vote  of  the  people  which  may 
have  been  had  prior  to  the  adoption  of  this  constitution,  in 
pursuance  of  any  law  providing  therefor." 

It  will  be  observed  that  the  exact  words  of  the  section  are 
all  here  preserved.  It  seems  to  me,  no  one  can  contend  that 
the  true  meaning  of  the  section  is  at  all  changed  by  the  trans- 
position. If  not,  my  construction  is  necessarily  the  true  one 
on  the  face  of  the  section. 

The  view  which  I  take  is  somewhat  fortified  by  the  fact 
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that  the  exception  in  the  third  clause  of  the  section  relates 
expressly  to  a  bonded  debt,  and  tends  to  show  that  it  was  that 
class  of  liability  which  was  in  mind  when  the  section  was 
framed. 

This  view  is  also  strengthened,  from  the  fact  that  at  the 
time  of  its  adoption  by  the  convention,  this  section  was  declared, 
in  debate  by  members  of  the  convention,  to  have  reference 
alone  to  the  bonded  debt  of  cities;  and  no  member  of  the  con- 
vention expressed  a  different  view.  The  people  voted  for  the 
constitution  in  the  light  of  this  construction.  It  may  be  that 
the  debates  are  not  to  be  resorted  to  where  there  is  no  room 
for  construction,;  but  where  the  meaning  of  the  words,  from 
any  cause,  is  in  doubt,  the  debates  may  be  considered. 

The  true  solution  of  this  question,  as  I  verily  believe,  rests 
in  the  position  that  this  limitation  in  the  constitution  has 
reference  only  to  funded  or  permanent  debts — to  such  debts 
as  usually  bear  interest  payable  annually,  and  such  as  are  not 
payable  within  the  current  fiscal  year;  and  that  it  is  a  per- 
version of  the  true  meaning  of  the  constitution,  to  give  it 
application  to  temporary  liabilities,  payable  within  the  fiscal 
year,  and  not  exceeding  the  amount  of  the  tax  levy  for  that 
year. 

This  view  gives  reasonable  and  proper  force  to  every  word 
and  phrase  in  the  constitution,  brings  all  its  words  and  phrases 
into  harmony,  doing  violence  to  none,  and  involves  no  unrea- 
sonable and  impracticable  results.  In  my  humble  judgment, 
it  presents  the  true  meaning  of  that  instrument. 
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Railway  company — -power  to  purchase  shares  of  its  own  stock.  Upon  a 
rehearing  in  this  case,  the  rule  as  laid  down  in  the  original  opinion  reported 
in  this  volume,  page  145,  is  reaffirmed  in  the  following  additional  opinion : 
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Per  Curiam:  On  considering  the  petition  heretofore  filed, 
we  granted  a  rehearing  to  further  consider  the  question, 
whether  the  railroad  company  had  the  power  to  contract  for 
and  purchase  shares  of  stock  of  its  own  company.  "We  have 
again  fully  examined  the  question,  and,  after  considering  the 
arguments  and  authorities  bearing  on  the  question,  we  will 
proceed  to  announce  our  conclusions  thus  reached. 

The  rule  is  familiar,  and  is  not  contested,  that  such  bodies 
can  only  exercise  such  powers  as  may  be  conferred  by  the  leg- 
islative body  creating  them,  either  in  express  terms  or  by 
necessary  implication ;  and  the  implied  powers  are  presumed 
to  exist  to  enable  such  bodies  to  carry  out  the  express  powers 
granted,  and  to  accomplish  the  purposes  of  their  creation. 
Such  being  the  rule,  the  question  arises,  whether  this  corpo- 
rate body  might  make  such  a  purchase,  or  is  it  outside  of, 
and  beyond  the  limit  of  its  power? 

Appellant  has  referred  us  to  a  number  of  cases  in  our  own 
court,  in  which  it  has  been  held  that  such  organizations  have 
no  power  to  release  subscribers  for  their  stock  from  paying 
therefor  and  from  their  subscriptions;  that,  when  such  sub- 
scriptions are  intended  to  be  fictitious  or  the  subscribers  are 
released  from  payment,  it  operates  as  a  wrong,  if  not  a  fraud, 
on  the  other  subscribers  for  stock  in  the  same  company.  But 
here,  the  stock  had  been  subscribed,  paid  for,  and  certificates 
thereof  issued  to,  and  they  were  owned  and  held  by,  the  vil- 
lage at  the  time  this  contract  was  entered  into  and  executed. 
So,  the  question  is  not,  whether  appellant  may  release  the  vil- 
lage from  paying  for  and  receiving  shares  subscribed  for,  but 
whether  appellant  has  power  to  purchase  shares  of  its  own 
stock,  paid  for.  issued  to  and  held  by  the  village. 

In  the  case  of  Taylor  v.  Miami  Exportation  Co.  6  Ohio, 
(Hammond's  R.)  83,  it  was  held  that  a  banking  corporation 
might  lawfully  receive  shares  of  its  own  stock  from  a  solvent 
debtor  in  discharge  of  his  indebtedness.  The  court  went  fur- 
ther, and  held  that,  where  a  large  number  of  shares  had  been 
issued  to  enable  the  holder  to  vote  for  certain  persons  for 
directors  at  an  approaching  election,  and,  after  the  holder  had 
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thus  voted,  the  money  paid  for  the  shares  was  returned  to 
him,  and  he  restored  the  shares  to  the  bank,  as  there  was  no 
loss  sustained  by  the  transaction,  and  the  result  of  the  election 
was  not  changed,  and  whilst  the  court  condemned  the  trans- 
action, it  held  that  equity  could  afford  no  relief,  as  no  one  had 
been  injured.  It  was  also  held  in  that  case  that,  where  the 
shares  of  the  company  were  transferred  to  it  in  payment  of 
such  indebtedness,  the  corporation  might  hold  and  sell  it  as  it 
did  its  other  property. 

In  the  case  of  the  City  Bank  of  Columbus  v.  Bruce,  17 
!N".  Y.  507,  it  appeared  that  the  board  of  directors  passed  a 
resolution  that  all  stockholders  indebted  to  the  bank  on  stock 
notes,  by  a  specified  day,  might  pay  such  debts  to  the  bank 
in  its  shares  of  stock,  at  a  named  per  cent,  and  that  not  far 
from  half  of  the  stock  of  the  bank  was  thus  surrendered;  and 
the  court  held,  there  was  no  ground  for  questioning  the  validity 
of  the  transaction;  that  no  rule  of  common  law  or  any  pro- 
vision of  the  charter  forbade  it ;  and  the  Ohio  case  is  referred 
to  and  approved  by  the  court. 

In  the  case  of  Williams  v.  The  Savage  Manufacturing  Co. 
3  Md.  Oh.  R.  452,  it  was  held  that  banking  corporations  had 
the  right  to  take  shares  of  their  own  stock  in  pledge  or  pay- 
ment of  indebtedness  to  the  corporation,  and  to  re-issue  the 
same.  On  the  latter  proposition  Ex  parte  Holmes,  5  Cow. 
426,  is  referred  to  by  the  court  in  its  support. 

In  the  case  of  The  State  v.  Smith,  48  Yt.  R.  266,  it  was 
held,  that  where  a  railroad  company  had  purchased  2350  shares 
of  the  stock  of  the  company,  the  stock  did  not  merge,  and  the 
legality  of  the  purchase  seems  to  be  recognized  by  the  court. 
And  in  further  support  of  the  rule,  see  Angell  &  Ames  on 
Corp.  sec.  280,  where  it  is  said  it  is  one  of  the  corporate  pow- 
ers that  may  be  legally  exercised. 

If,  then,  as  in  the  cases  above  referred  to,  a  bank  may  pur- 
chase and  hold  its  own  shares,  no  reason  is  perceived  why  a 
railroad  corporation  may  not  do  the  same  thing,  and  the  case 
of  The  State  v.  Smith,  supra,  was,  the  purchase  of  stock  by  a 
railroad  company,  and  of  shares  of  its  own  stock.     These  au- 
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thorities,  we  think,  fully  recognize  the  power  of  the  directors 
of  a  company,  when  not  prohibited  by  their  charter,  to  pur- 
chase shares  of  stock  of  their  company.  It  falls  within  the 
scope  of  the  power  of  the  directors  to  manage  and  control  the 
affairs  and  property  of  the  company  for  the  best  interests  of  the 
stockholders,  and  when  they  have  thus  acted,  we  will  presume, 
until  the  contrary  is  shown,  that  the  purchase  was  for  legiti- 
mate and  authorized  purposes. 

If  it  were  shown  that  the  purchase  was  made  to  promote  the 
interests  of  the  officers  of  the  company  alone,  and  not  the  stock- 
holders generally,  or  if  for  the  benefit  of  a  portion  of  the  stock- 
holders and  not  all,  or  for  the  injury  of  all  or  only  a  portion 
of  them,  or  if  it  operated  to  the  injury  of  creditors,  or  would 
defeat  the  end  for  which  the  body  was  created,  or  if  it  was 
done  for  any  other  fraudulent  purpose,  then  chancery  could 
interfere.  In  such  case,  Melvin  v.  The  Lamar  Ins.  Co.  80 
111.  446,  and  other  cases  in  chancery  referred  to  in  appellant's 
brief,  would  apply,  but  the  defense  can  not  be  made  at  law. 
The  case  of  Belford  Railroad  Co.  v.  Bower,  48  Pa.  St.  K.  29, 
was  in  a  court  where  there  is  no  distinction  between  actions  at 
law  and  suits  in  equity,  and  we  presume  the  defense  was  allowed 
by  the  application  of  equitable  principles,  and  the  cases  in  the 
British  courts  which  seem  to  bear  on  the  question  were  in 
equity.  Whatever  may  be  the  rights  of  stockholders,  or  credi- 
tors, if  there  are  any,  relief  can  only  be  had  in  equity,  and  by 
a  stockholder  or  other  cestui  que  trust. 

The  judgment  of  the  court  below  will,  therefore,  be  af- 
firmed. 

Judgment  affirmed. 
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ABATEMENT. 
Attachment  in  aid  of  suit. 

Plea  in  abatement  thereto— effect  of  not  filing  replication.  See  AT- 
TACHMENTS, 3. 

ACKNOWLEDGMENTS  OF  DEEDS.    . 

Whether  sufficient. 

1.  In  the  acknowledgment  of*  deeds  and  mortgages,  a  substantial 
compliance  with  the  statute  is  all  that  is  required.  Schroder  v.  Keller, 
46. 

In  respect  to  chattel  mortgages.    See  MORTGAGES  AND  DEEDS 
OF  TRUST,  7,  8,  9. 

ACTIONS. 
Money  had  and  received. 

1.  When  an  action  will  lie  therefor.  See  MONEY  HAD  AND 
RECEIYED,  1,  2. 

TO  RECOVER  BACK  PURCHASE  MONEY  PAID. 

2.  When  an  action  therefor  may  be  maintained.  See  VENDOR 
AND  PURCHASER,  3,  4. 

Merger  in  judgment. 

3.  As  to  original  cause  of  action.    See  MERGER,  1. 

ADMINISTRATION  OF  ESTATES. 
Allowance  of  claims  not  due. 

1.  Under  the  statute,  notes  or  other  demands  not  due  may  be  allowed 
against  the  estate  of  a  deceased  person,  on  making  a  proper  rebate  of 
interest.    Hall,  Admr.  v.  Hoxs>ey  et  al.  616. 

Receipt  of  an  acting  administrator. 

2.  As  an  acquittance.  The  receipt  of  an  acting  administrator  of  an 
estate,  under  authority  of  law,  regularly  appointed  by  a  court  of  com- 
petent jurisdiction,  is  a  sufficient  acquittance  of  a  debt  due  the  estate, 
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and  will  bar  any  action  for  the  recovery  of  the  same,  subsequently 
brought,  notwithstanding  some  irregularities  may  have  intervened  in 
( the  appointment  of  the  administrator,  which  would  be  fatal  on  appeal 
or  error.    People  ex  rel.  Hungate  v.  Cole,  327. 
Jurisdiction  in  chakcery. 

3.  In  respect  to  the  administration  of  estates.  See  CHANCERY, 
21,  22. 

ADVERSE  POSSESSION. 

As  between  tenants  in  common.     See  POSSESSION,  1,  2. 

AFFIDAVITS. 

Affidavit  of  town  collector. 

In  respect  to  his  return — before  whom  to  he  made.  See  TAXATION, 
16;  OATHS,  1. 

Affidavit  of  claim.    See  PRACTICE,  2,  3. 

Affidavit  of  merits.    Same  title,  4  to  7. 

AGENCY. 

When  agent  may  bind  principal. 

1.  After  his  authority  ceases.  An  agent,  in  the  employment  of  a 
person  to  perform  certain  duties  for  the  principal,  can  bind  the  latter 
within  the  line  of  his  duty,  even  after  his  agency  has  ceased,  if  done 
within  a  short  period  afterwards,  and  without  knowledge  on  the  part 
of  one  dealing  with  him,  that  the  agency  has  ceased.  Murphy  v.  Otten- 
heimer  et  al.  39. 

Agents  of  public  corporations. 

2.  How  far  they  may  bind  their  principals — and  herein,  of  the  dis- 
tinction in  that  regard  between  public  and  private  agents.  "Where  the 
officers  or  agents  of  a  public  corporation  have  no  power  with  respect 
to  a  given  matter,  neither  their  acts  nor  their  individual  knowledge 
in  respect  to  the  matter,  can  in  any  way  bind  or  affect  such  corporation. 
Bouton  et  al.  v.  Board  of  Supervisors  of  McDonough  County,  384. 

3.  Whilst,  in  many  cases  of  mere  private  agents,  the  principal  is 
bound  by  declarations  and  representations  made  by  his  agent  without 
authority,  in  cases  of  public  agents  the  government  or  other  public 
authority  is  not  bound,  unless  it  manifestly  appears  that  the  agent  is 
acting  within  the  scope  of  his  authority,  or  he  is  held  out  as  having 
authority  to  do  the  act,  or  is  employed  in  his  capacity  as  a  public  agent 
to  make  the  declaration  or  representation  for  the  government.  Ibid. 
384. 

4.  Where  the  board  of  supervisors  of  a  county  make  a  contract  with 
a  builder  to  build  a  court  house,  for  which  he  is  to  be  ptfid  eighty-five 
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per  cent  as  the  work  progresses,  on  monthly  estimates,  upon  the  certifi- 
cate of  the  superintendent  of  the  building  employed  by  the  county, 
fifteen  per  cent  to  be  reserved  until  the  completion  of  the  work,  the 
county  is  not  bound  by  an}'-  arrangement  made  between  such  builder 
and  superintendent  and  a  sub-contractor,  which  is  at  variance  with  the 
terms  of  the  original  contract.  Bouton  et  al.  v.  Board  of  Supervisors 
of  McDonough  County,  384. 

When  principal  bound  by  act  op  agent. 

5.  Where  a  clerk  employs  an  expressman  to  deliver  goods.  See  CON- 
TRACTS, 10,  11. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE. 

ALTERATION. 
Whether  material. 

1.  An  alteration  in  the  date  of  a  note  and  cognovit,  so  as  to  make  the 
note  fall  due  one  year  later,  is  a  material  alteration,  at  least  as  to  a 
surety  on  the  note.     Wyman  v.  Yeomans,  403. 

By  whom  made — presumption. 

2.  Effect  of  alteration.  Where  a  promissory  note,  containing  a 
promise  to  pay  a  certain  sum  as  attorney's  fee,  is  altered  whilst  in  the 
hands  of  the  payee,  increasing  the  amount  of  such  fee,  the  alteration 
will  be  presumed  to  have  been  made  by  him,  and  the  note  becomes 
thereby  utterly  void,  and  can  not  be  collected,  even  by  a  subsequent 
indorsee  in  good  faith  without  notice.    Burwell  v.  Orr  et  al.  465. 

3.  A  power  of  attorney  to  confess  a  judgment,  which  is  materially 
altered  whilst  in  the  hands  of  the  payee  of  the  indebtedness,  without 
any  explanation  of  the  alteration,  is  made  void  by  such  alteration,  and 
a  judgment  entered  by  confession  under  it  is  also  void.    Ibid.  465. 

AMENDMENTS  AND  JEOFAILS. 

Informal  verdict. 

1.  Cured  by  the  statute.  In  trespass  for  a  personal  assault,  a  verdict, 
"We,  the  jury,  find  the  defendant  guilty,  and  assess  the  damages, 
against  the  defendant  at  $75,"  though  formally  liable  to  objection,  is 
cured  by  our  Statute  of  Amendments.    Hamm  v.  Culvey,  56. 

Variance  between  judgment  and  the  summons,  etc 

2.  As  to  capacity  in  which  the  defendant  is  described — cured  by  the 
statute.    See  JUDGMENTS,  7. 

APPEALS  AND  WRITS  OF  ERROR. 
Whether  they  will  lie. 

1.  On  an  interlocutory  order.  Neither  an  appeal  nor  writ  of  error 
will  lie  on  a  simply  interlocutory  order,  therefore  error  can  not  be  as- 
signed upon  an  order  for  attachment  for  disobeying  an  injunction,  when 
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Whether  they  will  lie.     Continued. 

no  judgment  is  rendered  against  the  party  on  the  final  hearing.     City 
of  Springfield  v.  Edwards,  626. 

2.  On  order  of  default.  The  entry  of  an  order  defaulting  a  de- 
fendant is  not  a  final  judgment  from  which  an  appeal  lies.    Hess  v. 

The  People  ex  rel.  Miller,  247.  \     ■ 

From  county  to  circuit  court. 

3.  In  bastardy  case.  Under  the  statute  of  1874,  the  defendant  has 
the  right  to  appeal  from  a  judgment  of  the  county  court  against  him, 
on  a  charge  of  bastardy,  to  the  circuit  court,  and  to  have  a  trial  denovo. 
Stanley  v.  The  People,  212. 

4.  From  judgment  for  delinquent  taxes.  The  right  of  appeal  from 
the  county  court  to  the  circuit  court,  by  section  192  of  the  Revenue  Law 
of  1872,  as  amended  by  the  act  of  1873,  is  not  taken  away  by  sections 
122  and  123  of  the  act  in  force  July  1,  1874,  entitled  "  County  Courts." 
Johnson  v.  The  People,  377 ;  Walker  v.  The  People  ex  rel.  58. 

5.  The  statute  allowing  an  appeal  from  the  county  to  the  circuit 
court,  on  judgments  against  lands  for  taxes,  being  repealed  on  July  1, 
1875,  no  appeal  will  lie  to  the  circuit  court  where  final  judgment  is 
rendered  after  that  day,  although  the  application  for  judgment  is  made 
and  the  land  owner  defaulted  in  June,  1875.  Hess  v.  The  People  ex  rel. 
Miller,  247. 

Appeals  from  justices. 

6.  How  jurisdiction  acquired.  The  taking  of  an  appeal  from  a  jus- 
tice to  the  circuit  court,  gives  the  court  jurisdiction  of  the  person  of  the 
appellant,  but,  without  a  transcript  of  the  proceedings  before  the  jus- 
tice, the  appellate  court  has  no  jurisdiction  of  the  subject  matter,  and 
no  power  to  try  or  dismiss  the  appeal.    Heed  v.  Driscoll,  96. 

7.  Practice  when  record  is  destroyed.  Where  the  proceedings  and 
papers,  in  a  suit  before  a  justice  of  the  peace,  are  destroyed,  and  an 
appeal  is  taken  from  the  judgment,  a  party,  wishing  to  dismiss  the  ap- 
peal, should  have  the  judgment,  etc.,  restored  before  the  justice,  and 
file  a  transcript  thereof  in  the  appellate  court,  or  have  them  restored  in 
the  latter  court.    Ibid.  96. 

8.  Duty  of  appellant  to  file  papers  and  advance  fees  in  circuit  court. 
Where  a  party  appeals  from  the  judgment  of  a  justice  of  the  peace,  it 
is  his  duty  to  file  the  papers  in  the  circuit  court,  and  advance  such  fees 
as  the  statute  requires;  and  if  he  fails  to  do  so,  the  appellee  may  ad- 
vance such  fees  and  file  the  papers,  and  upon  notice  obtain  a  rule  for 
appellant  to  refund  the  fees  so  advanced;  and  if  the  appellant  does  not 
comply  with  the  rule,  the  court  will,  in  the  exercise  of  a  sound  discre- 
tion, dismiss  the  appeal.     Garrity  v.  Bash,  73. 
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Dismissal  of  appeal  from  justice. 

9.  Of  the  proper  judgment.  On  the  dismissal  of  an  appeal  from  a 
justice  of  the  peace,  the  proper  practice  is,  to  award  &  procedendo  to  the 
justice,  and  not  to  enter  judgment  in  the  appellate  court  for  anything 
more  than  damages  and  costs.    Reed  v.  Driscoll,  96. 

Appeal  and  trial  de  novo. 

10.  Waiver  of  irregularities.  Where  a  party  appeals  from  an  order 
of  the  board  of  commissioners  assessing  damages  clone  to  his  property 
on  account  of  the  opening  of  a  road,  and  a  trial  is  had  in  the  circuit 
court,  he  can  not,  on  appeal  from  the  judgment  of  that  court  to  the 
Supreme  Court,  raise  the  question  as  to  his  right  to  a  jury  of  twelve 
instead  of  six  in  the  proceedings  before  the  board.  That  question  is 
waived  by  appealing  to  the  circuit  court,  where  the  trial  is  de  novo. 
Williamson  v.  County  of  Cass,  3G1. 

Dismissal  of  appeal  in  circuit  court. 

11.  After  reversal  and  remandment  by  Supreme  Court.  Where  an 
administrator  appeals  to  the  circuit  court  from  an  order  or  judgment 
of  the  county  court,  and,  upon  the  trial  of  such  appeal,  the  circuit  court 
adjudges  him  to  pay  a  certain  sum  to  the  appellee,  which  decree,  on 
appeal  by  the  administrator,  is  reversed  in  the  Supreme  Court,  on  the 
sole  ground  that  the  administrator  had  been  charged  with  a  greater  rate 
of  interest  than  six  per  cent,  and  the  cause  is  remanded  to  the  circuit 
court,  with  directions  to  modify  the  decree  in  that  respect,  the  adminis- 
trator should  not,  when  the  cause  is  placed  upon  the  docket  in  the  cir- 
cuit court,  be  permitted  to  dismiss  his  appeal  from  the  judgment  of  the 
county  court.     Hough  v.  Harvey  et  al.  308. 

12.  In  such  a  case,  if  the  decree  is  reversed  in  the  Supreme  Court, 
and  remanded  for  a  new  trial  in  the  circuit  court,  the  appellant  would 
have  the  right,  at  any  time  before  the  trial  was  ended,  to  dismiss  his 
appeal  from  the  judgment  of  the  county  court.    Ibid.  308. 

ARREST. 
Upon  warrant  for  violation  of  ordinance. 

1.  Where  the  charter  of  a  town  provides,  that  "  in  all  prosecution; 
for  the  violation  of  any  ordinances,  by-laws,  police  or  other  regulations, 
the  first  process  shall  be  a  summons,  unless  oath  or  affirmation  be  mad(; 
for  a  warrant,  as  in  other  cases,"  a  warrant  may  be  issued  for  the  arrest 
of  a  party  upon  complaint,  under  oath  or  affirmation,  of  the  violation 
of  an  ordinance.    Schweitzer  et  al.  v.  Bcettcher,  289. 

ASSIGNMENT. 

BO]S  A  FIDE  ASSIGNEE  WITHOUT  NOTICE. 

1.  As  to  void  negotiable  securities.  Where  a  statute  expressly  de- 
clares that  negotiable  securities,  given  under  certain  circumstances, 
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shall  be  void,  the  court  will  hold  them  void,  even  in  the  hands  of  a 
bona  fide  indorsee  without  notice.     Town  of  Eagle  v.  Kohn  et  al.  292. 

2.  Illegality  of  consideration  as  against  bona  fide  holder.  But,  un- 
less it  has  been  so  expressly  declared  by  the  legislature,  illegality  of 
consideration  will  be  no  defense  in  an  action  upon  negotiable  paper,  by 
a  bona  fide  holder  without  notice,  unless  he  obtained  the  note  or  bill 
after  its  maturity.    Ibid.  292 

Paper  negotiable  without  indorsement. 

3.  Municipal  bonds  and  coupons.  See  MUNICIPAL  SUBSCRIP- 
TIONS AND  BONDS,  14. 

Surviving  partner. 

4.  May  assign  note  payable  to  the  firm.    See  PARTNERSHIP,  3. 

OF  A  MATERIAL  ALTERATION  OF  A  NOTE. 

5.  Effect  upon  subsequent  indorsee  in  good  faith,  without  notice. 
See  ALTERATION,  2,  3. 

ATTACHMENTS. 
Attachment  in  aid  of  pending  suit. 

1.  At  what  time  it  may  be  sued  out.  An  attachment  in  aid  of  an 
action  pending  may  be  commenced  on  the  same  day  with  the  original 
suit.  It  is  sufficient  if  it  appear  that  the  principal  action  was  com- 
menced first.    Schulenberg  v.  Farwell  et  al.  400. 

2.  Plea  to  attachment  in  aid,  no  defense  to  original  suit.  A  plea 
denying  the  existence  of  the  causes  for  an  attachment  in  aid  constitutes 
no  defense  to  the  cause  of  action  set  forth  in  the  declaration  in  the 
original  suit,  notwithstanding  the  proceedings  are  all  entitled  in  the 
same  case.    Ibid  400. 

3.  Of  the  relation  of  the  attachment  to  the  original  suit.  Where  a 
suit  is  commenced,  and  afterwards  an  attachment  is  sued  out  in  aid  of 
the  suit,  and  a  plea  in  abatement,  denying  the  alleged  causes  for  attach- 
ment, is  interposed,  but  no  replication  is  filed  to  the  plea,  the  attachment 
will  be  treated  as  discontinued  or  abandoned,  and,  in  the  absence  of  a 
plea  to  the  cause  of  action,  a  judgment  may  properly  be  rendered  by 
default  in  the  original  suit.     Ibid.  400. 

ATTORNEY  AT  LAW. 

Cause  for  striking  from  roll. 

1.  False  afildavits.  Where  an  attorney  at  law,  during  the  progress 
of  a  suit  for  divorce,  made  his  own  affidavit  before  a  notary  public,  to  be 
used  on  the  hearing  of  a  motion  for  provisional  alimony  for  his  client, 
and  then  erased  his  name  therefrom  and  inserted  that  of  his  client,  upon 
which  he  procured  an  order  of  court  and  obtained  money  from  the  hus- 
band of  his  client,  his  name  was  stricken  from  the  roll  of  attorneys. 
People  ex  rel.  Wither 'ow  v.  Leary,  190. 
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2.  Withholding  money  collected.  Where  an  attorney  at  law  neglects 
and  refuses  to  pay  over  moneys  collected  by  hiin,  to  his  client  or  his 
agent,  and,  after  the  client's  death,  to  his  administrator,  after  demand, 
this  will  be  such  a  breach  of  professional  duty  as  to  require  the  striking 
of  his  name  from  the  roll  of  attorneys.  People  ex  rel.  Hungate  v.  Cole, 
327. 

Improperly  entering  satisfaction  of  judgment. 

3.  If  an  attorney  enters  satisfaction  of  a  judgment  recovered  by  him, 
without  full  payment,  he  will  be  personally  liable  to  his  client  for  the 
unpaid  balance.     Ibid.  327. 

Fees  provided  for  in  lease. 

4.  Effect  of  new  arrangement.  Although  a  lease  majr  provide  for 
allowing  an  attorney's  fee  for  enforcing  the  covenants  thereof,  yet, 
when  a  new  arrangement  is  made,  so  that  the  suit  for  rent  is  not  upon 
the  lease,  it  is  error  to  allow  an  attorney's  fee  in  the  case.  Leitch  et  al. 
v.  Boyington,  179. 

Revocation  of  authority. 

5.  By  client's  death.  The  authority  of  an  attorney  at  law  to  collect 
and  satisfy  a  judgment  recovered  by  him,  is  revoked  by  the  death  of 
liis  client,  and,  without  a  new  retainer  by  the  personal  representative, 
the  attorney  will  have  no  authority  to  intermeddle  with  its  collection. 
Tinman  et  al.  v.  Tempke,  Ex'x,  286. 

AURORA,  CITY  COURT  OF.    See  COMMON  PLEAS  COURTS. 

BANKRUPTCY. 

Of  pending  suit  before  discharge. 

1.  Stay  of  proceedings  until  question  of  discharge  is  determined — in 
what  mode  the  stay  procured.  As  a  bankrupt  may  waive  a  discharge 
when  sued  before  his  final  discharge,  if  lie  wishes  to  stay  proceedings 
until  the  question  of  his  discharge  is  determined  he  must  plead  the 
proceedings  in  bankruptcy,  or  bring  them  to  the  knowledge  of  the 
court  in  a  proper  manner.  In  suits  originating  before  justices  of  the 
peace,  this  may  be  done  by  motion  based  on  a  transcript  of  the  proceed- 
ing in  bankruptcy.    Holden  v.  Sherwood,  92. 

2.  Time  of  motion  for  stay  of  suit.  On  an  appeal  from  a  justice 
of  the  peace,  a  motion  by  the  defendant  to  stay  the  suit  on  the  ground 
of  proceedings  in  bankruptcy,  comes  too  late  after  trial  and  verdict.  It 
should  be  made  before  the  cause  is  called  for  trial.     Ibid.  92. 

3.  Row  to  secure  a  review  of  the  decision  by  the  appellate  court.  If  a 
motion  is  made  under  the  Bankrupt  Law  in  apt  time  to  stay  a  suit 
until  the  defendant's  right  to  a  discharge  is  settled,  and  is  disallowed, 
the  motion,  transcript,  and  all  the  evidence  heard  upon  the  motion, 
should  be  embodied  in  a  bill  of  exceptions,  and  thus  made  a  part  of 
the  record,  to  authorize  this  court  to  review  the  decision.     Ibid.  92. 
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BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 3,  4. 

BILLS  OF  EXCHANGE. 
Presentment  to  the  drawee. 

1.  In  order  to  hold  drawer.  In  a  suit  by  the  indorsee  or  holder  of 
an  inland  bill  of  exchange  or  draft,  against  the  drawer,  who  is  also' the 
indorser,  no  recovery  can  be  had  without  proof  of  presentment  to  the 
drawee,  or  of  facts  constituting  an  excuse  for  not  presenting  the  same. 
Thayer  v.  Peck,  74. 

BILL  OF  REVIEW.    See  CHANCERY,  12. 

BOARD  OF  SUPERVISORS. 
Powers  op  individual  members.    See  COUNTIES,  2. 

BRIDGE. 
On  division  line  op  two  towns. 

Liability  of  the  respective  towns  for  the  repairs.  See  HIGHWAYS,  4. 

BURNT  RECORDS  ACT. 

Whether  record  will  be  restored. 

1.  Where  the  proof  shows  the  regularity  of  a  proceeding  to  fore- 
close a  mortgage,  a  decree  of  sale,  a  sale,  and  its  approval  by  the  court, 
and  the  delivery  of  a  certificate  of  purchase,  this  will  be  sufficient  for 
the  court  to  order  the  restoration  of  the  record  of  the  proceeding,  which 
had  been  destroyed  by  fire,  and  to  require  the  master  to  execute  a  deed 
to  the  assignee  of  the  certificate  of  purchase,  and  decree  a  surrender 
of  possession.     Guryea  et  al.  v.  Berry  et  at.  600. 

CARRIERS. 
Transporting  goods  beyond  their  own  lines.  * 

1.  Carrier  not  bound  to  agree  to  deliver  goods  beyond  its  line  of  con- 
veyance. A  common  carrier  is  not  bound  to  assume  responsibility  for 
the  transportation  of  goods  beyond  the  terminal  points  reached  by  its 
own  conveyances,  but  may  do  so.    Erie  Railway  Go.  v.  Wilcox,  239. 

2.  Evidence  of  contract  to  carry  beyond  its  lines.  The  acceptance  of 
goods  delivered  for  carriage,  marked  to  a  point  beyond  the  terminus  of 
the  carrier's  line,  is  construed,  prima  facie,  as  a  contract  for  through 
transportation.    Ibid.  239. 

Limiting  liability  by  contract. 

3.  As  to  carrying  goods  beyond  the  line  of  the  carrier.  The  carrier 
may  limit  its  obligation  to  carry  safely  over  its  own  lines,  or  only  to 
points  reached  by  its  own  carriages,  and  for  safe  storage  and  delivery 
to  the  next  carrier  in  the  route  beyond,  although  the  goods  are  marked 
to  a  point  beyond  its  line.  A  clause  in  the  receipt  given  the  owner  for 
the  goods,  so  restricting  the  carrier's  obligation,  if  understandingly 
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assented  to  by  the  shipper,  will  as  effectually  bind  him  as  if  he  had 
signed  it.    Erie  Railway  Co.  v.  Wilcox,  239. 

4.  Generally,  of  limiting  liability  by  contract.  If  a  carrier  seeks 
exemption  from  any  common  law  liabilities  incident  to  its  general  em- 
ployment, the  contract  must  be  assented  to  with  a  view  to  release  the 
responsibilities  imposed;  and  when  the  exemption  is  established,  the 
carrier,  in  case  of  loss,  will  only  be  responsible  on  account  of  actual 
negligence  or  willful  misconduct.  The  rule  is  the  same  in  respect  to 
goods  shipped  to  a  point  beyond  the  carrier's  own  line.     Ibid.  239. 

5.  How  far  liability  may  be  restricted.  The  law,  on  grounds  of  pub- 
lic policy,  will  not  permit  a  common  carrier  of  passengers  or  freight  to 
contract  against  liability  for  its  own  actual  negligence,  or  that  of  its 
servants  and  employees.    Ibid.  239. 

Restricting  liability  by  notice. 

6.  A  carrier  can  not  discharge  itself  from  duties  which  the  law  has 
annexed  to  the  employment,  by  notice  alone,  to  the  shipper.  The  ship- 
per must  assent  to  it,  to  make  it  effectual ;  but  it  is  otherwise  in  respect 
to  those  duties  designed  simply  to  insure  good  faith  and  fair  dealing. 
There,  a  notice  is  sufficient.    Ibid.  239. 

Failure  to  forward  goods. 

7.  Through  negligence.  Where  goods  were  delivered  to  a  carrier  in 
the  State  of  New  York  for  transportation,  and  the  carrier's  agent 
marked  the  destination,  under  the  shipper's  direction,  to  "  Eckly,  Iowa," 
and,  in  consideration  of  reduced  rates,  the  shipper  assented  to  release 
the  carrier  and  every  other  company  over  whose  line  the  same  might 
pass,  from  all  liability  for  damage,  delay  or  loss  of  any  kind,  etc.,  and 
the  goods  safely  arrived  in  Chicago,  and  were  handed  over  to  the  Illi- 
nois Central  to  be  carried  to  their  destination,  and  the  latter  company 
delayed  forwarding  them,  from  the  fact  there  could  be  found  no  such 
station  as  Eckly,  and  telegraphed  back  for  further  directions,  during 
which  delay  the  goods,  while  properly  stored,  were  burned,  without  actual 
negligence  on  the  part  of  the  company,  it  turning  out  that  the  goods 
were  intended  to  be  shipped  to  "  Ackly,  Iowa,"  it  was  held,  that  neither 
of  the  lines  of  transportation  was  guilty  of  actual  negligence,  and  that 
the  shipper  could  not  recover  under  his  contract.     Ibid.  239. 

Delay  in  transit  of  freight. 

8.  Caused  by  conduct  of  persons  not  in  employment  of  carrier.  In  a 
suit  against  a  railroad  company  for  damages  resulting  from  delay  in 
the  transit  of  freight,  it  is  competent  for  the  company  to  show  that  the 
delay  was  caused  solely  by  the  lawless,  irresistible  violence  of  men  who 
were  not  in  the  employment  of  the  railroad  company.  Pittsburgh,  Ft. 
Wayne  and  Chicago  R.  R.  Go.  et  al.  v.  Hazen,  36. 

9.  Carrier  liable  for  delay  caused  by  its  employees,  but  not  by  others. 
Where  delay  in  the  transit  of  goods  by  a  railway  company  is  caused  by 
the  refusal  of  its  employees  to  do  duty,  the  company  is  liable  for  any 
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damage  resulting  from  such  delay;  but  where  the  delay  results  solely 
from  the  lawless  violence  of  men  not  in  its  employ,  the  company  is  not 
responsible,  even  though  the  men  whose  violence  causes  the  delay  may 
have  been  but  a  short  time  before  in  the  employment  of  the  company. 
Pittsburgh,  Ft.  Wayne  and  Chicago  JR.  R.  Co.  et  al.  v.  Hazen,  36. 

10.  Duty  and  liabilities  in  case  of  a  "  strike  "  among  its  employees. 
Where  the  employees  of  a  railroad  company  suddenly  refuse  to  work, 
and  are  discharged,  and  delay  results  from  the  failure  of  the  company 
to  promptly  supply  their  places,  the  company  is  responsible  for  any 
damage  caused  by  such  delay ;  but  where  the  places  of  the  recusant 
employees  are  promptly  supplied  by  other  competent  men,  and  the 
"  strikers  "  then  prevent  the  new  employees  from  doing  duty  by  lawless 
and  irresistible  violence,  the  company  is  not  responsible  for  delay  caused 
solely  by  such  lawless  violence.    Ibid.  36. 

CERTIFICATE  OF  EVIDENCE. 
As  to  matters  not  offered  on  hearing.    See  PRACTICE  IN  THE 
SUPREME  COURT,  4. 

CHANCERY. 

Jurisdiction. 

1.  Generally,  and  as  affecting  lands  in  another  jurisdiction.  Ordi- 
narily, a  court  of  equity  having  personal  jurisdiction  of  the  defendant, 
will,  in  case  of  fraud,  of  trust  or  of  contract,  grant  relief,  although 
lands  not  within  the  jurisdiction  of  the  court  shall  be  affected  by  the 
decree,  upon  the  principle  that,  in  equity,  the  primary  decree  is  in 
personam,  and  not  in  rem;  still,  in  such  cases  relief  will  not  be  granted, 
unless  that  sought  is  of  such  a  nature  as  the  court  is  capable  of  admin- 
istering in  the  particular  case,  for  a  court  of  equity  has  not,  necessarily, 
jurisdiction  over  a  subject  of  ordinary  equity  cognizance,  simply  be- 
cause the  parties  are  within  the  former.  Harris  et  al.  v.  Pullman  et  al. 
20. 

2.  Extra-territorial  operation  of  decree — effect  of  decree  upon  con- 
structive  notice  only.  A  decree  rendered  against  parties  who  are  be}rond 
the  limits  of  the  State,  upon  constructive  notice  by  publication  under 
our  statute,  can  only  affect  property  within  the  jurisdiction  of  the 
court.  The  person  can  not  be  bound,  unless  it  has  been  reached  by  the 
process  of  the  court,  and,  as  the  decree  can  not  operate  extra-territorially, 
it  is  impossible  that  it  can  bind  property  thus  located.    Ibid.  20. 

3.  A  court  of  equity  in  this  State,  which  has  jurisdiction  of  a  por- 
tion of  the  defendants,  only,  the  other  defendants  being  residents  of 
another  State,  and  not  personally  within  the  jurisdiction  of  the  court, 
can  not  grant  relief  as  to  property  held  by  such  non-resident  defendants 
in  the  State  where  they  reside.     Ibid.  20. 
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4.  As  to  property  situate  in  another  State — and  suit  there  pending — 
whether  court  in  this  State  should  entertain  jurisdiction.  A  court  whose 
decree  will  leave  a  party  in  peril  of  being  subjected  to  another  and, 
may  be,  directly  opposite  decree  or  judgment  in  regard  to  the  same 
property  in  a  different  jurisdiction,  is  not  in  a  condition  to  do  complete 
justice  in  the  case,  and  should,  therefore,  decline  to  entertain  jurisdic- 
tion.   Harris  et  al.  v.  Pullman  et  al.  20. 

5.  Where  the  record  shows  that  the  property  which  is  the  subject 
matter  of  a  suit  in  equity  in  this  State  is  situated  in  another  State,  and 
that  suit  in  relation  thereto  is  pending  in  such  other  State  between  the 
same  parties,  and  that  the  court  of  that  State  is  in  a  condition  to  do 
justice  to  all  the  parties,  and  that  the  court  in  this  State  has  not  juris- 
diction  of  all  the  necessary  parties,  it  will  refuse  to  entertain  jurisdic- 
tion, and  leave  the  parties  to  resort  to  the  court  of  the  State  where  the 
property  is  situated,  and  where  complete  justice  to  all  parties  can  be 
done.    Ibid.  20. 

6.  Injunction  as  to  suits  pending  in  another  State.  See  INJUNC- 
TIONS, 2. 

7.  When  parties  remitted  to  courts  of  law.  As  a  general  rule,  it  is 
better,  in  all  cases  of  doubtful  character,  presenting  a  conflict  of  evi- 
dence, that  the  parties  should  be  remitted  to  whatever  remedy  they  may 
have  at  law,  although  equity  might  entertain  jurisdiction.  Hacker  v. 
Barton  et  al.  313. 

8.  Where  a  bill  was  filed  to  prevent  trespass  upon  land,  on  the 
ground  of  irreparable  injury,  and  the  question  of  complainant's  owner- 
ship and  possession,  as  also  the  question  of  a  dedication  of  the  land  to 
the  public,  were  left  doubtful,  from  the  evidence,  it  was  held  proper  to 
dismiss  the  bill,  without  prejudice,  so  that  the  controverted  questions 
could  be  first  settled  at  law,  after  which  either  party  might  invoke  a 
court  of  chancery  to  prevent  vexatious  litigation  in  regard  to  the  same 
subject  matter.    Ibid.  313. 

TO  DETERMINE  LEGALITY  OF  INCORPORATION. 

9.  By  our  statute,  an  information  in  the  nature  of  a  quo  warranto 
will  lie  where  any  association  or  number  of  persons  shall  act,  within 
this  State,  as  a  corporation  without  being  legally  incorporated,  and  a 
court  of  chancery  has  no  jurisdiction  to  determine  the  question  as  to 
whether  such  association  has  been  legally  incorporated  or  not.  Ben- 
wick  et  al.  v.  Hall  et  al.  162. 

Retaining  a  case  for  all  purposes. 

10.  If  a  court  of  equity  acquires  jurisdiction  for  any  purpose,  and 
has  all  the  parties  in  interest  before  it,  it  may  proceed  and  do  complete 
justice  to  all  parties,  and  render  a  decree  that  will  carry  into  effect  the 
rights  of  the  parties.     Wade  v.  Bunn,  117. 

42— 84th  III. 
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CHANCERY.     Continued. 
Establishing  title  by  estoppel. 

11.  A  court  of  equity  has  jurisdiction  to  establish  a  title  to  real 
estate  by  estoppel  against  a  former  owner,  who,  by  his  acts  and  repre- 
sentations has  induced  another  to  purchase  from  his  grantee  under  a 
void  deed.     Wade  v.  Bunn,  117. 

Bill  op  review. 

12.  After  reversal  of  decree  sought  to  he  reviewed.  Where  leave  is 
refused  to  file  a  bill  of  review,  and  it  appears  that  the  decree  sought  to 
be  reviewed  has  been  reversed  by  this  court,  this  court  will  not  discuss 
the  merits  of  the  petition,  but  will  affirm  the  order  below.  Eoig  et  al. 
v.  Thrap  et  al.  302. 

Removing  cloud  upon  title. 

13.  Fraudulent  conveyance  —  purchaser  under  execution.  Deeds 
made  in  fraud  of  creditors  are,  under  the  statute,  absolutely  void  as  to 
creditors  and  subsequent  purchasers  in  good  faith ;  and  a  creditor  of 
the  grantor  in  such  a  deed  may,  after  a  levy  upon  the  land,  and  sale  and 
sheriff's  deed  to  him,  file  a  bill  in  equity,  and  have  such  fraudulent  deeds 
set  aside  as  clouds  upon  his  title  acquired  by  the  sheriff's  deed  to  him. 
Gould  et  al.  v.  Steinburg,  170. 

Enjoining  judgment  at  law. 

14.  And  trying  question  of  indebtedness.  An  account  accrued  against 
a  party  who  died  insolvent;  no  administration  was  had  on  his  estate. 
After  more  than  two  years  from  the  date  of  his  death,  and  more  than 
three  years  after  the  date  of  the  last  item  in  the  account,  an  attachment  suit 
was  brought  against  the  widow  of  the  deceased,  upon  said  account,  and 
a  judgment  rendered  against  her  without  service  on  her  or  knowl- 
edge, on  her  part,  of  the  suit,  and  a  judgment  in  said  proceeding  was 
also  rendered  against  her  debtor  on  garnishee  process.  Upon  a  bill  by 
her  to  enjoin  the  collection  of  this  judgment,  charging  insolvency 
of  the  plaintiffs  in  the  attachment  and  the  sureties  on  the  attachment 
bond,  it  was  held  to  be  error  to  dismiss  the  bill,  but  that  an  issue  shouM 
have  been  made  up  as  to  the  existence  of  the  indebtedness  claimed  in  the 
attachment  suit,  and  a  decree  rendered  according  to  the  rights  of  the 
parties.    Truesdale  v.  Morrison  et  al.  420. 

Specific  performance. 

15.  On  sale  of  land  by  parol.  A  parol  contract  to  sell  land  may  be 
enforced  in  equity  where  the  vendee  has  taken  possession  under  the  con- 
tract, and  made  lasting  and  valuable  improvements,  and  paid  the  pur- 
chase money.    Langston  v.  Bates  et  al.  524, 

16.  As  between  parent  and  child  for  conveyance  of  land.  A  promise  or 
made  agreement  by  a  father  to  a  child  to  convey  a  tract  of  land  if  the  child 
will  take  possession  of  the  land  and  improve  the  same,  when  followed 
by  possession,  and  the  expenditure  of  labor  and  money  in  making  last- 
ing and  valuable  improvements,  may  be  regarded  as  resting  upon  a  valu- 
able consideration,  and  will  be  upheld  and  enforced  in  a  court  of  equity. 
Ibid.  524. 
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17.  Relief  where  valuable  improvements  have  been  made  under  a  con- 
tract. "Where  a  son,  by  permission  of  his  father,  takes  possession  of 
land,  and  puts  lasting  and  valuable  improvements  thereon,  and  con- 
tinues such  possession  for  a  number  of  years,  and  dies  in  possession, 
claiming  that  the  father  had,  by  parol,  agreed  to  convey  the  land  to 
him,  although  a  court  of  equity  may  not  decree  a  conveyance  to  the 
heirs  of  the  deceased,  it  will  require  the  father  to  pay  for  the  improve- 
ments.    Worth  v.  Worthet  at.  442. 

Trial  of  issue  by  jury. 

18.  Jury  to  decide  as  to  preponderance  of  evidence  on  trial  of  issue 
by  them.  When  an  issue  in  chancery  is  tried  by  a  jury  under  the  40th 
section  of  the  Chancery  Act,  and  the  evidence  is  conflicting,  it  is  the 
province  of  the  jury  to  weigh,  consider,  and  find  on  which  side  the 
preponderance  is.     Smith  v.  Newton  et  al.  14. 

19.  Duty  of  court,  when  issue  found  by  jury.  Where  the  finding  of 
the  jury,  on  issues  in  chancery,  is  clearly  against  the  evidence,  the 
court  will  set  it  aside  and  submit  the  issues  to  another  jury  or  render 
a  decree  on  the  evidence  heard  on  'the  trial  of  the  issue ;  but  where  the 
evidence  is  irreconcilably  conflicting,  the  court  will  not  interfere  with 
the  finding,  unless  it  can  be  seen  it  is  clearly  wTong.    Ibid.  14. 

Feigned  issue  out  of  chancery. 

20.  Verdict  only  advisory.  The  verdict  of  a  jury,  on  a  trial  of  a 
feigned  issue  out  of  chancery,  is  merely  advisory  to  the  chancellor, 
which  he  may  regard  or  disregard,  and  enter  a  decree  contrary  to  the 
finding,  as,  in  his  judgment,  the  weight  of  the  evidence  may  justify. 
Titcomb  v.  Vantyle,  371. 

Administration  of  estates. 

21.  When  a  court  of  chancery  will  interpose.  A  court  of  chancery 
will  not  exercise  jurisdiction  over  the  administration  of  estates,  except 
in  extraordinary  cases.  Some  special  reason  must  be  shown  why  the 
administration  should  be  taken  from  the  probate  court.  Heustis  et  al. 
v.  Johnson  et  al.  61. 

22.  Where  it  appears,  from  the  facts  stated  in  a  bill  in  chancery 
against  an  administrator  for  not  properly  performing  his  duty,  that  the 
county  court  has  full  power  to  grant  relief  in  the  premises,  a  demurrer 
is  properly  sustained.    Ibid.  61. 

Probate  of  wills. 

23.  Not  in  chancery.    See  WILLS,  1,  2. 

Relief  in  respect  to  prayer  of  bill. 

24.  Purchaser  under  deed  of  trust  —  on  bill  to  set  aside  the  sale. 
Where  a  bill  in  chancery  to  set  aside  a  trustee's  sale  and  subsequent 
conveyances,  does  not  pray  for  any  personal  decree  against  the  trustee 
or  the  immediate  purchaser  from  him,  no  decree  can  be  had  against 
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CHANCERY.    Relief  in  respect  to  prayer  of  bill.    Continued. 

such  purchaser  for  the  profits  made  by  him  on  the  purchase  and  sale 
of  the  premises  to  another,  although  he  may  not  be  an  innocent  pur- 
chaser.    Ounnell  et  al.  v.  Cockerill  et  al.  319. 

CHATTEL    MORTGAGES.      See    MORTGAGES    AND    DEEDS    OP 
TRUST,  7  to  10. 

CITIES. 

Representation  in  board  of  supervisors. 

Under  township  organization.  See  TOWNSHIP  ORGANIZATION, 
1,  2,  3. 

CLOUD  UPON  TITLE.    See  CHANCERY,  13. 

COLLATERAL  SECURITY. 
What  constitutes. 

1.  Or  whether  a  direct  security  for  the  debt.  Where  a  note  and  deed 
of  trust  are  given,  on  the  purchase  of  land,  for  the  balance  due,  the 
fact  that  the  vendor  gives  the  purchaser  a  written  agreement  to  accept 
a  less  sum  if  paid  in  sixty  days  instead  of  three  years,  as  expressed  in 
the  note,  and  to  assign  the  note  and  trust  deed  to  enable  the  purchaser 
to  borrow  the  money,  will  not  show  that  the  note  and  trust  deed  were 
intended  merely  as  collateral  security.  Harding,  Exr.  v.  Commercial 
Loan  Co.  et  al.  251. 

2.  And  where  the  party  purchasing  and  giving  the  deed  of  trust 
afterwards  sells  the  land  to  another,  subject  to  the  deed  of  trust,  which 
the  latter  assumes  and  agrees  to  discharge,  this  will  afford  evidence 
that  the  note  and  deed  of  trust  were  given  to  secure  a  bona  fide  indebt- 
edness, and  not  merely  as  collateral  security.    Ibid.  251. 

3.  Whether  collateral  security  or  a  payment.    See  PAYMENT,  1. 

Its  effect  on  original  debt. 

4.  It  is  the  general  rule  that  the  acceptance  of  collateral  security 
has  no  effect  whatever  on  the  legal  rights  and  liabilities  of  the  parties, 
as  respects  the  original  debt,  either  to  impair  or  suspend  the  right  of 
action  thereon.     Wilhelm  v.  Schmidt  et  al.  183. 

COMMERCIAL  PAPER. 
Municipal  bonds  and  coupons.    See  MUNICIPAL  SUBSCRIPTIONS 
AND  BONDS,  14. 

COMMITTEE. 

Action  of  county  board. 

Matter  referred  to  a  committee,  and  the  action  of  the  committee  adopted 
by  the  board,  is  the  act  of  the  board.    See  TAXATION,  7. 
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COMMON  PLEAS  COURTS. 
For  the  cities  op  Elgin  and  Aurora. 

1.  Of  their  continued  existence — and  the  election  of  judge  therefor. 
The  courts  of  common  pleas  for  the  cities  of  Elgin  and  Aurora  were 
continued  in  force  subsequent  to  the  adoption  of  the  present  constitu- 
tion, as  they  existed  under  the  act  of  February  16,  1859,  until  the  "  Act 
in  relation  to  Courts  of  Record  in  Cities,"  in  force  July  1, 1874.  People 
ex  rel.  Smith  v.  Common  Council  of  City  of  Aurora  et  al.  157. 

2.  By  the  act  of  1874,  in  relation  to  city  courts,  the  courts  of  common 
pleas  for  the  cities  of  Elgin  and  Aurora  were  continued  the  same  as 
they  were,  except  the  name  was  changed,  and  their  jurisdiction  was 
made  concurrent  with  circuit  courts,  within  the  city,  in  all  civil  cases, 
in  all  criminal  cases  except  treason  and  murder,  and  in  appeals  from 
justices  of  the  peace,  and  it  was  provided  that  the  proceedings  and 
practice  therein  should  be  the  same  as  in  circuit  courts,  and  that  the 
judge  should  be  elected  the  same  as  other  city  officers.    Ibid.  157. 

3.  The  word  "  city,"  in  the  act  of  1874,  is  used  merely  to  designate 
an  election  district,  but  this  does  not  require  that  a  judge  shall  be  elected 
in  each  of  said  cities.  One  judge  may  still  be  elected  for  both  courts, 
as  before.    Ibid.  157. 

CONFESSION  OF  JUDGMENT.    See  JUDGMENTS,  1  to  5. 

CONFLICT  OF  LAWS. 
Op  lands  situate  in  another  State. 

1.  Of  the  extra-territorial  effect  of  decrees  rendei'ed  in  courts  in  this 
State.    See  CHANCERY,  1  to  5. 

Suits  pending  in  another  State. 

2.  Power  of  a  court  of  chancery  in  this  State  to  enjoin  the  same. 
See  INJUNCTIONS,  2. 

CONSENT. 

As  TO  change  op  venue. 

May  be  withdrawn.    See  VENUE,  1. 

CONSIDERATION. 
Whether  sufficient. 

1.  Surrender  of  stock.  If  a  railway  company,  after  the  issue  of 
bonds  by  a  town,  in  payment  of  stock  subscribed,  gives  its  obligation 
that  if  it  does  not  complete  its  road  by  a  given  time,  it  will  pay  the 
town  the  sum  realized  by  sale  of  the  bonds,  with  the  interest  thereon, 
upon  tender  of  the  stock  issued  to  the  town,  the  contract  will  be  re- 
garded as  one  for  the  sale  and  purchase  of  the  stock,  and  the  surrender 
of  the  stock  will  be  a  sufficient  consideration  for  the  undertaking  of  the 
company,  and  the  recitals  in  the  agreement  of  matters  of  inducement 
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CONSIDERATION.    Whether  sufficient.    Continued. 

will  form  no  part  of  the  real  consideration.     Chicago,  Pekin  and  South- 
western B.  B.  Co.  v.  Pres.  and  Trus.  of  Town  of  Marseilles,  145. 

2.  Sale  of  stock  to  corporation  issuing  it.  A  railway  company  may, 
for  legitimate  purposes,  purchase  shares  of  stock  which  it  has  issued 
to  individuals  or  municipal  corporations,  and  such  sale  is  a  sufficient 
consideration  to  support  an  agreement  to  pay  money.    Ibid.  145. 

3.  To  support  a  promise  by  a  father  to  convey  land  to  his  child.  See 
CONTRACTS,  16, 17. 

Failure  of  consideration. 

4.  Where  note  is  given  for  draft.  Where  a  promissory  note  is  given 
for  a  draft  assigned  by  the  payee  of  the  note  to  the  maker,  and  an  agree- 
ment executed  at  the  same  time  that,  in  the  event  the  maker  of  the  note 
could  not  "collect  or  realize  "  on  the  draft,  he  was  to  be  released  from 
the  payment  of  the  note,  no  recovery  can  be  had  on  the  note  where  the 
maker  has  been  unable  to  realize  anything  on  the  draft.  Hall  et  al.  v. 
Henderson,  611. 

5.  And  the  fact  that  the  assignee  of  such  draft  becomes  indebted  to 
the  drawer,  does  not  change  the  rule  or  show  that  the  holder  has  real- 
ized anything  on  it,  when  no  suit  has  been  brought  by  the  drawer  on 
his  demand  to  enable  the  holder  to  set  off  the  draft  against  the  same. 
•Ibid.  611. 

Of  an  illegal  consideration. 

6.  Its  effect  upon  a  contract.    See  CONTRACTS,  1. 

7.  How  far  subsequent  bona  fide  holder  of  negotiable  paper  affected 
thereby.    See  ASSIGNMENT,  2. 

CONSOLIDATING  CLAIMS. 
In  suits  before  justices.    See  JUSTICES  OF  THE  PEACE,  1. 

CONSTITUTIONAL  LAW. 
Special  legislation. 

1.  What  constitutes,  within  the  prohibition  of  the  constitution.  See 
STATUTES,  3,  4. 

Creating  county  indebtedness. 

2.  Act  of  Feb.  23, 1872,  as  amended  by  act  of  1873,  limiting  its  opera- 
tion to  counties  containing  over  one  hundred  thousand  inhabitants,  is 
within  the  constitutional  prohibition  relating  to  special  legislation.  See 
COUNTIES,  3. 

Municipal  subscriptions. 

3.  Under  an  election  held  prior  to  the  constitution  of  1870 — and 
herein,  of  the  exception  in  regard  to  the  city  of  Quincy.  See  MUNICI- 
PAL SUBSCRIPTIONS  AND  BONDS,  7,  8,  9. 

Of  a  void  municipal  subscription. 

4.  Power  of  the  legislature  to  legalize  the  same.    See  same  title,  12. 
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CONSTITUTIONAL  LAW.    Continued. 

» 

Corporate  purpose. 

5.  Municipal  subscription  to  stock  of  railroad  in  another  State.  See 
same  title,  1. 

6.  Donation  by  municipal  corporation  to  secure  location  of  public 
building.     See  same  title,  2,  3. 

Municipal  indebtedness. 

7.  Constitutional  limitation  in  respect  thereto.  See  MUNICIPAL 
INDEBTEDNESS,  2,  3. 

8.  Legislature  can  not  authorize  its  creation  without  a  vote  of  the 
people.    See  same  title,  1. 

General  law  op  incorporations. 

9.  Not  repealed  by  constitution  of  1870.    See  CORPORATIONS,  9. 

CONTEMPT. 

Imprisonment  for  contempt. 

1.  Power  of  county  courts.  The  power  of  county  courts  to  imprison 
is  a  special  statutory  power,  and  can  be  exercised  only  in  the  cases  and 
in  the  manner  specifically  prescribed  by  the  statute.  It  is  not  general, 
but  unusual  and  extraordinary.    Johnson  v.  Von  Kettler,  315. 

CONTINUANCE. 
Want  op  copy  of  record  sued  on. 

1.  As  a  ground  for  continuance.  Where  suit  is  brought  upon  the 
record  of  a  judgment,  the  plaintiff  must  file  with  his  declaration  a 
transcript  of  the  record  ten  days  before  the  term  commences,  or  the 
defendant  will  be  entitled  to  a  continuance.  Jefferson  v.  Alexander, 
278. 

Application  pending  trial. 

2.  A  motion  for  a  continuance,  after  the  commencement  of  a  trial, 
on  account  of  the  sudden  illness  of  the  attorney  of  the  party  asking 
the  continuance,  comes  too  late.  The  remedy,  if  any,  in  such  case, 
must  be  found  in  a  motion  for  a  new  trial.    Porter  et  al.  v.  Triola,  325. 

CONTRACTS. 

Of  the  legality  of  a  contract. 

1.  To  procure  the  discharge  of  a  person  from  his  employment.  A 
contract  made  by  a  confidential  agent  and  adviser  of  his  principals,  by 
which  the  agent  is  to  induce  the  principals  to  discharge  their  present 
attorney  and  employ  another,  the  latter  agreeing,  in  consideration 
thereof,  to  pay  the  agent  one-half  of  his  fees,  is  illegal,  and  can  not  be 
enforced  by  the  agent,  either  at  law  or  in  equity.    Byrd  v.  Hughes,  174. 

Contract  in  writing. 

2.  Presumed  to  express  all  its  terms.  Where,  after  negotiations 
respecting  a  contract,  the  result  is  placed  in  one  or  more  written  instru- 
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ments,  they  are  presumed  to  contain  all  that  was  agreed  to,  and  the 
precise  terms  and  conditions  of  the  agreement.    Harding,  Exr.  v.  Com- 
mercial Loan  Co.  et  al.  251. 
Of  dependent  and  independent  covenants. 

3.  Generally .  If  a  day  be  appointed  for  the  payment  of  mtmey,  or 
part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  thing  which  is  the  consideration  of  the  money  or 
other  act  is  to  be  performed,  an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act,  before  performance,  for  it  appears  that 
the  party  relied  upon  his  remedy,  and  did  not  intend  to  make  the  per- 
formance a  condition  precedent.    Sheeren  v.  Moses  et  al.  448. 

4.  As  between  vendor  and  purchaser.  Where  a  party  purchases  land 
and  gives  notes  for  the  purchase  money,  and  the  vendor,  at  the  same 
time,  agrees  to  convey  the  land  by  deed  to  the  purchaser  upon  the  pay- 
ment of  all  the  costs,  the  execution  and  delivery  of  a  deed  of  convey- 
ance by  the  vendor,  and  the  payment  of  the  last  note,  are  mutual  and 
dependent  acts,  and  to  maintain  an  action  on  the  last  note,  there  must 
have  been  a  tender  of  a  deed  before  bringing  suit ;  but  as  to  the  other 
notes,  an  action  can  be  maintained  without  having  tendered  the  deed, 
although  not  commenced  until  after  the  last  note  is  due.    Ibid.  448. 

Guaranty  as  to  article  sold. 

5.  Proper  management  required  of  buyer.  Where  the  vendor  of  an 
article  guarantees  it  to  work  well,  it  is  necessarily  implied  that  the 
article  shall  have  reasonably  good  management  in  its  use,  and  an 
instruction  that  the  vendee  is  entitled  to  recover  if  the  article  failed  to 
work  well,  but  which  omits  this  qualification,  is  not  an  accurate  expres- 
sion of  the  law.    Pennell  v.  McAfferty,  364. 

Agreement  to  accept  less  sum  in  shorter  time. 

6.  Regarded  as  a  mere  -privilege  to  the  debtor.  Where  a  party,  having 
a  debt  payable  to  him  in  three  years,  gives  the  debtor  a  written  agree- 
ment to  accept  a  less  sum  in  satisfaction,  if  paid  within  sixty  days,  this 
will  be  a  mere  option  or  privilege  to  the  debtor,  which,  to  be  availed 
of,  must  be  promptly  complied  with.  Harding,  Exr.  v.  Commercial 
Loan  Co.  et  al.  251. 

7.  Is  available  only  as  between  original  parties.  Where  the  pur- 
chaser of  land  had  the  option  of  discharging  a  debt  of  $20,000,  due  in 
three  years,  by  the  payment  of  $18,000  in  sixty  days,  and  sold  the  land 
subject  to  the  debt  due  thereon,  of  $20,000,  which  his  grantee  agreed 
to  assume  and  pay,  it  was  held,  that  the  latter  could  not  claim  the  right 
to  discharge  the  debt  by  the  payment  of  the  $18,000.    Ibid.  251. 

8.  Where  a  party,  having  the  privilege  of  discharging  a  lien  on  his 
land  by  payment  of  a  less  sum  than  due,  if  paid  within  a  given  time, 
conveyed  the  land  to  another,  who  assumed  the  payment  of  the  entire 
debt,  and  the  first  party  afterwards,  without  any  consideration,  trans- 
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Agreement  to  accept  less  sum  in  shorter  time.    Continued. 
figured  his  rights  under  the  contract  to  his  grantee,  it  was  held,  that  the 
latter  could  not  enforce  the  privilege  of  his  grantor,  and  discharge  the 
lien  by  paying  the  smaller  sum.    Harding,  Exr.  v.  Commercial  Loan 
Co.  et  al.  251. 

Termination  op  contract. 

9.  By  the  termination  of  an  agency  of  one  of  the  parties.  If  a  real 
estate  agent  of  parties  at  a  distance  procures  his  principals  to  employ 
ah  attorney  to  be  associated  with  him  in  their  business,- under  an  agree- 
ment with  the  attorney  to  divide  fees,  the  contract  is  in  the  nature  of  a 
partnership,  and  is  terminated  when  the  agent  is  discharged  by  his 
principals,  and  he  can  not  thereafter  claim  any  share  in  fees  received 
by  the  attorney  for  services  subsequently  performed  for  the  principals. 
Byrd  v.  Hughes,  174. 

Who  liable  for  services  rendered. 

10.  Where  a  clerk  employed  an  expressman  to  deliver  goods.  Where 
an  employee  of  a  mercantile  house,  occupying  a  responsible  position, 
and  who  sometimes  took  charge  of  the  delivery  of  goods  sold,  employed 
an  expressman  to  make  deliveries,  which  he  did  with  the  knowledge  of 
the  firm,  or  one  of  its  members,  and  who  failed  to  notify  him  that  he 
must  look  to  the  clerk  for  his  pay,  it  was  held,  that  the  firm  was  liable 
to  the  expressman  for  his  services.    Pardridge  et  al.  v.  La  Pries,  51. 

11.  In  such  a  case,  the  fact  that  the  clerk  made  a  payment  to  the 
expressman,  and  that  he  did  not  call  on  the  firm  for  his  pay  on  pay 
days,  it  not  being  shown  he  knew  when  they  were,  and  that  the  clerk, 
after  suit  brought,  offered  to  pay  him,  to  keep  from  being  discharged, 
will  not  defeat  a  recovery  against  the  firm.    Ibid.  51. 

Time  op  performance. 

12.  Where  no  time  is  specified  in  a  written  agreement  in  which 
work  on  a  building  shall  be  completed,  the  law  will  imply  that  it  is  to 
be  done  within  a  reasonable  time.    Fowler  et  al.  v.  Deakman,  130. 

Building  contracts. 

13.  Architect's  certificate — when  necessary  and  how  far  conclusive. 
Where  payments  are  to  be  made  for  work  on  the  certificate  of  two  ar- 
chitects, who  are  partners,  and  the  certificate  is  signed  by  one  in  the 
firm  name,  this  will  be  sufficient  to  justify  a  recovery  of  the  payments 
where  no  objection  is  made  to  the  certificate,  but  payment  is  refused  on 
the  ground  of  delay  in  completing  the  work.    Lull  v.  Korf,  225. 

14.  Where  work  on  a  building  is  done  under  the  supervision  of 
architects  chosen  by  the  parties  to  the  contract,  the  owner  of  the  build- 
ing can  not  be  allowed  to  urge  defects  in  the  work.  The  decision  of 
the  architects  must  be  final  and  conclusive,  unless  it  be  shown  their 
certificate  is  the  oflspring  of  fraud  or  mistake  connected  with  the  issu- 
ing or  obtaining  of  the  same.    Ibid.  225. 
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15.  Extra  work — architect's  certificate,  when  necessary  before  suit. 
Where  the  parties  to  a  contract  for  labor  in  cutting  stone  make  an 
architect  umpire,  to  settle  all  disputes,  and  agree  that  his  decision  shall 
be  final,  and  agree  for  the  payment  for  extra  work,  provided  the  archi- 
tect shall  certify  to  the  amount  due,  they  will  be  bound  by  the  agree- 
ment, and  unless  the  architect  acts  in  bad  faith,  refuses  to  act,  or  is 
prevented  by  some  unforeseen  or  uncontrollable  cause,  no  action  can  be 
maintained  for  extra  work  without  his  certificate.  But  if  he  refuses  to 
decide,  suit  may  be  brought.    Fowler  et  al.  v.  Beakman,  130. 

Between  parent  and  child. 

16.  For  the  conveyance  of  land  to  the  child.  A  promise  or  agreement 
made  by  a  father  to  a  child  to  convey  a  tract  of  land  if  the  child  will 
take  possession  of  the  land  and  improve  the  same,  when  followed  by 
possession,  and  the  expenditure  of  labor  and  money  in  making  lasting 
and  valuable  improvements,  may  be  regarded  as  resting  upon  a  valu- 
able consideration,  and  will  be  upheld  and  enforced  in  a  court  of  equity. 
Langston  v.  Bates  et  al.  524. 

17.  The  child  to  release  to  other  children  all  claim  to  parent's  estate. 
Where  a  father  executes  a  deed  for  a  tract  of  land  to  one  child,  who 
accepts  and  takes  possession  of  the  same,  upon  the  express  understand- 
ing and  agreement  that  it  is  in  lieu  of  all  claim  such  child  may  have 
in  and  to  the  residue  of  the  father's  estate  upon  his  death,  and  that  such 
child  will  release  to  the  other  children  all  his  claim  in  expectancy  to  the 
residue  of  the  estate,  such  contract  is  legal  and  binding,  and  will  be 
enforced  in  equity.     Galoraith  v.  McLain  et  al.  379. 

18.  Such  contract  not  within  Statute  of  Frauds,  nor  contrary  to  Stat- 
ute of  Wills.  A  contract  made  by  a  child  with  his  father,  in  consider- 
ation of  a  conveyance  of  land  to  him  by  the  father,  that  he  will  release 
to  his  brothers  and  sisters  all  claim  in  expectancy  to  the  residue  of  the 
father's  estate,  is  not  within  the  Statute  of  Frauds,  nor  is  it  contrary  to 
the  provisions  of  the  Statute  of  Wills.    Ibid.  379. 

Contracts  construed. 

19.  As  to  time  of  performance.  Where  a  railway  company  executed 
an  agreement  to  a  town  which  had  subscribed  and  issued  $10,000  of  its 
interest  bearing  bonds  to  aid  in  the  construction  of  the  road,  which 
bonds  the  company  had  sold,  and  after  reciting  the  above  facts,  the' 
agreement  further  recited  that  the  company  had  entered  into  a  contract 
for  the  construction  of  the  road  from  a  given  point  to  another  the  fol- 
lowing year,  and  then  provided,  that  if,  from  any  cause,  the  company 
should  fail  to  construct  its  road,  it  would  pay  to  the  town  the  money 
realized  on  the  bonds,  and  the  accrued  interest,  upon  tender,  by  the 
town,  of  the  stock  issued  to  if:  Held,  that  the  company,  by  a  reasonable 
construction,  was  bound  to  construct  the  road  the  following  year,  or 
refund  the  money  with  interest.  Chicago,  Pekin  and  Southwestern  R.  M. 
Co.  v.  Pres.  and  Trus.  of  Town  of  Marseilles,  145. 
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20.  Sale  of  fat  cattle  for  future  delivery — duty  of  vendor  as  to  their 
care.    See  SALES,  13,  14. 

Rescission  of  contract. 

21.  Must  be  in  apt  time.  Where  the  vendor  of  an  article  guarantees 
the  successful  working  thereof,  and  agrees  to  take  it  back,  and  refund 
the  purchase  money,  in  case  it  fails  to  work  as  guaranteed,  the  vendee, 
if  the  article  does  not  work  well,  has  the  right  to  rescind  the  contract, 
but  he  must  do  so  within  a  reasonable  time,  and  if  he  fails  to  do  so,  the 
vendor  may  well  conclude  that  he  has  elected  to  keep  the  article,  not-- 
withstanding  its  defective  operation.    Pennell  v.  McAfferty,  364. 

Contracts  by  married  women.    See  MARRIED  WOMEN,  3,  4. 
Restricting  carrier's  liability. 

By  contract.    See  CARRIERS,  3,  4,  5. 
As  to  the  character  op  a  security  given. 

Whether  as  collateral  or  as  a  direct  security  for  the  debt.  See  COL- 
LATERAL SECURITY,  1,  2. 

Mistake  in  name  of  a  party. 

Effect  on  binding  force  of  contract.    See  MISTAKE,  1. 

CONVEYANCES. 
Delivery  op  deeds. 

1.  What  amounts  to  a  delivery.  No  particular  form  or  ceremony  is 
necessary  to  constitute  a  delivery  of  a  deed.  It  may  be  by  acts  without 
words,  or  words  without  acts,  or  by  both.  Anything  which  clearly 
manifests  the  intention  of  the  grantor  and  the  person  to  whom  it  is  de- 
livered, that  the  deed  shall  presently  become  operative  and  effectual, 
that  the  grantor  loses  all  control  over  it,  and  that,  by  it,  the  grantee  is 
to  become  possessed  of  the  estate,  is  a  sufficient  delivery.  Ounnell  et  al. 
v.  Gockerill  et  al.  319. 

2.  To  whom  delivery  may  be  made.  It  is  not  necessary  that  the  deed 
be  delivered  to  the  grantee.  If  a  deed  of  trust  be  delivered  to  a  third 
person,  with  the  intent  to  secure  the  creditors  therein  named,  this  will 
constitute  a  sufficient  delivery.  In  such  case,  the  previous  anxiety  of 
the  grantor  to  secure  his  creditors  by  deed  of  assignment,  and  his  sub- 
sequent expressions  of  satisfaction  at  what  he  had  done,  are  evidence 
to  show  his  intention  to  make  the  instrument  effectual  by  a  valid  de- 
livery.   Ibid.  319. 

Inuring  op  title  under  sheriff's  deed. 

3.  Where  the  holder  of  the  certificate  of  purchase  has  conveyed  to 
another.  It  is  not  necessary,  in  order  to  pass  the  title  to  land  acquired 
by  purchase  at  a  sale  on  execution,  that  there  should  be  an  assignment 
of  the  certificate  of  purchase  and  the  sheriff's  deed  made  to  the  as- 
signee,— but  the  execution  purchaser,  holding  the  certificate  of  pur- 
chase, may  convey  by  deed,  and  the  sheriff 's  deed  subsequently  executed 
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to  him  will  relate  back  and  inure  to  the  benefit  of  his  previous  deed, 
and  make  the  title  complete  in  his  grantee  under  that  deed.  Chicago, 
Burl,  and  Quincy  R.  R.  Co.  v.  Chamberlain  et  al.  333. 

CORPORATIONS. 
Regularity  of  organization. 

1.  In  what  proceeding  determined.  The  regularity  of  the  organiza- 
tion of  a  corporation  can  not  be  questioned  in  a  collateral  way.  If 
franchises  not  granted  by  statute  have  been  usurped,  the  inquiry  must 
be  made  by  a  direct  proceeding  to  seize  the  franchises  to  the  people,  and 
dissolve  the  corporation.    Meeker  etal.  v.  Chicago  Cast  Steel  Co.  276. 

Legality  of  corporation. 

2.  How  determined.    See  CHANCERY,  9. 

In  what  manner  to  be  bound. 

3.  And  herein,  of  the  power  of  individual  members.  Individual 
members  of  a  corporation  can  not,  unless  authorized,  bind  the  body  by 
express  promises ;  hence  it  follows,  that  a  corporate  engagement  can 
not  be  implied  from  their  unsanctioned  conduct  or  declarations.  Bouton 
et  al.  v.  Board  of  Supervisors  of  McDonough  County,  384. 

4.  As  corporations  can  be  expressly  bound  only  by  joint  and  cor- 
porate acts,  so  it  is  only  from  such  acts  done,  either  by  the  corporation 
as  a  body,  or  by  its  authorized  agent,  that  any  implication  can  be  made, 
binding  it  in  law.    Ibid.  384. 

May  purchase  their  own  stock. 

5.  A  railway  company  may,  for  legitimate  purposes,  purchase  shares 
of  stock  which  it  has  issued  to  individuals  or  municipal  corporations, 
and  such  sale  is  a  sufficient  consideration  to  support  an  agreement  to 
pay  money.  Chicago,  Pekin  and  Southwestern  R.  R.  Co.  v.  Pres.  and 
Trus.  of  Town  of  Marseilles,  145,  643. 

Subscription  to  stock. 

6.  When  payable.  Where  a  subscriber  of  stock  in  an  insurance 
company  gives  his  note  for  eighty  per  cent  of  his  subscription  remain- 
ing unpaid,  '*  on  the  call  of  the  directors,  as  they  might  be  instructed 
by  the  majority  of  the  stockholders  represented  at  any  regular  meeting," 
no  action  can  be  maintained  thereon  in  the  name  of  the  company  with- 
out such  call  having  first  been  made  according  to  the  contract.  Lamar 
Ins.  Co.  v.  Moore,  575. 

7.  Stock  notes — extent  of  liability  thereon,  or  upon  subscription. 
Where  an  insurance  company  becomes  insolvent,  and  its  effects  are 
placed  in  the  hands  of  a  receiver,  stock  notes  are  nothing  more  than 
instruments,  to  be  used  in  the  same  manner  and  for  the  same  purpose 
as  the  capital  stock  can  be  used,  and  that  is  as  an  indemnity  to  be  ap 
plied  to  the  discharge  of  the  liabilities  of  the  corporation.    Ibid.  575. 
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8.  A  stockholder  in  an  insurance  company  is  not  legally  bound  to 
pay  more  of  bis  subscription,  or  notes  given  therefor,  than  may  be 
necessary  to  satisfy  outstanding  debts,  when  the  corporation  is  insolvent 
and  its  effects  are  placed  under  the  control  of  a  receiver.  Lamar  Ins. 
Co.  v.  Moore,  575. 

General  law  of  incorporations. 

9.  Not  repealed  by  constitution  of  1870.  Section  1,  of  article  11  of 
the  constitution  of  1870,  was  not  designed  to  repeal  the  general  law  on 
the  subject  of  private  corporations  in  force  prior  to  the  adoption  of  the 
constitution,  and  all  corporations  framed  under  such  law  after  the  adop- 
tion of  the  constitution,  are  valid  and  effectual.  Meeker  et  al.  v.  Chicago 
Cast  Steel  Co.  276. 

Municipal  corporations. 

10.  Duty  and  liability  of  cities  in  the  construction  of  sidewalks.  See 
HIGHWAYS,  1,  2,  3. 

11.  Creation  of  debts — only  by  consent  of  the  people.  See  MUNICI- 
PAL INDEBTEDNESS,  1. 

12.  Awarding  execution.  It  is  error  to  award  an  execution  against 
a  municipal  corporation.     Village  of  Kansas  v.  Juntgen,  360. 

Agents  of  public  corporations. 

13.  How  far  they  may  bind  their  principals — and  of  the  distinction 
in  that  regard  between  public  and  private  agents.    See  AGENCY,  2,  3,  4. 

Service  of  process. 

14.  Upon  corporations.    See  PROCESS,  3. 

CORPORATE  PURPOSE.    See  MUNICIPAL  SUBSCRIPTIONS  AND 
BONDS,  1,  2,  3. 

COSTS. 

AS  AGAINST  THE  PEOPLE — AND  SCHOOL  TRUSTEES. 

1.  In  an  action  in  the  name  of  the  people,  for  the  use  of  school 
trustees,  upon  the  official  bond  of  a  collector,  where  the  plaintiffs  fail, 
it  is  error  to  render  judgment  against  them  for  costs.  As  against  the 
people,  no  judgment  for  costs  can  be  rendered,  and  the  trustees  of 
schools,  when  seeking  to  recover  a  portion  of  the  school  money,  are 
not  liable  to  be  taxed  for  costs.    People,  use,  etc.  v.  Teazel,  539. 

In  suit  by  tax-payers. 

1.  Against  whom  judgment  should  be  rendered.  In  a  suit  by  tax- 
payers of  an  incorporated  village,  in  the  name  of  the  village,  the  statute 
requires  they  should  file  a  bond  for  costs,  and  if  the  plaintiffs  fail,  judg- 
ment for  costs,  it  seems,  should  go  against  the  tax-payers  signing  the 
bond.     Village  of  Kansas  x.  Juntgen,  360. 


670  INDEX. 

COUNTIES. 

Through  what  agency  they  act. 

1.  Only  through  board  of  supervisors.  The  powers  of  a  county,  as  a 
body  politic,  can  only  be  exercised  by  the  board  of  supervisors  thereof, 
or  in  pursuance  of  a  resolution  by  them  adopted.  Bouton  et  al.  v. 
Board  of  Supervisor's  of  McDonough  County,  384. 

Board  op  supervisors. 

2.  Power  of  individual  member  to  bind  the  county.  The  supervisors 
have  no  power  to  act  individually.  It  is  only  when  convened,  and  act- 
ing together  as  a  board  of  supervisors,  that  they  represent  and  bind  the 
county  by  their  acts,  and  the  chairman  of  the  board  has  no  greater 
authority,  in  his  individual  capacity,  than  any  other  member.  Ibid. 
384. 

Creating  county  indebtedness. 

3.  Under  act  of  February  23,  1872,  as  amended  by  act  of  1873.  That 
act,  in  providing  for  the  issuing  of  bonds  by  a  county,  and  limiting  its 
operation  to  counties  containing  over  100,000  inhabitants,  i«s  within  the 
constitutional  prohibition  in  regard  to  special  legislation,  as  it  can  have 
application  to  but  one  county  in  the  State — the  county  of  Cook.  JDevine 
v.  Board  of  Commissioners  of  Cook  County,  590. 

Statute  relating  to  counties. 

4.  The  act  of  1874  repealed  all  prior  acts  relating  to  counties.  The 
act  of  1874,  revising  the  law  in  relation  to  counties,  is  a  complete  re- 
vision or  recasting  of  the  whole  law  in  relation  to  county  affairs;  and 
although  it  contains  no  express  words  repealing  former  statutes,  it  must 
be  regarded  as  a  repeal  of  all  other  laws  on  the  same  subject.  Ibid. 
590. 

COUNTY  COURT. 

Jurisdiction. 

Presumption.  %  See  JURISDICTION,  1. 

Imprisonment  for  contempt. 

Power  of  the  county  court.    See  CONTEMPT,  1. 

COUPONS. 
As  negotiable  paper.    See  MUNICIPAL  SUBSCRIPTIONS  AND 
BONDS,  14. 

COURTS. 
Judge  should  be  present  during  trial. 

1.  It  is  error  for  the  judge  before  whom  a  case  is  being  tried  to 
leave  the  court  room  whilst  the  cause  is  being  argued  before  the  jury, 
and  be  employed  in  other  official  duties,  leaving  an  attorney  to  preside 
in  his  place;  and  it  is  no  less  error  that  he  is  in  another  part  of  the 
same  building  than  if  he  were  in  another  county.  Meredeth  v.  The 
People,  479. 
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2.  The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as  hearing 
the  evidence,  and  the  parties  are  entitled  to  have  the  judge  present,  and 
he  can  not,  even  by  consent  of  parties,  be  elsewhere  employed.  Mere- 
deth  v.  The  People,  479. 

By  whom  courts  to  be  held. 

3.  Only  by  a  judge.    See  JUDICIAL  POWER,  1. 

Attention  to  evidence. 

4.  Duty  of  courts  hearing  causes — and  as  to  applications  for  new 
trials.    See  NEW  TRIALS,  1. 

Common  pleas  courts  of  Elgin  and  Aurora.    See  COMMON  PLEAS 
COURTS. 

CRIMINAL  LAW. 
Indictment. 

1.  Of  its  requisites,  generally.  Under  the  laws  of  this  State  every 
indictment  or  accusation  of  a  grand  jury  must  be  deemed  sufficiently 
correct  which  states  the  offense  in  the  terms  and  language  of  the  statute 
creating  the  same,  or  so  plainly  that  the  nature  of  the  offense  may  be 
easily  understood.     Cole  et  al.  v.  The  People,  216. 

2.  For  conspiring  against  the  administration  of  justice.  An  indict- 
ment charging  that  the  defendants  "unlawfully,  feloniously,  willfully 
and  fraudulently  did  conspire  and  agree  together,  with  the  fraudulent 
intent  wrongfully  and  wickedly  to  injure  the  administration  of  public 
justice,  by  then  and  there,  unlawfully,  willfully  and  fraudulently. at- 
tempting  to  obtain  and  procure  a  decree  of  divorce,"  in  a  named  court, 
specifies  an  offense  under  section  46  of  the  Criminal  Code,  with  suffi- 
cient certainty.    Ibid.  216. 

Changing  punishment  fixed  by  jury. 

3.  Power  of  the  court.  The  court  has  no  rightful  authority  to  miti- 
gate the  measure  of  punishment  found  by  the  jury  in  a  criminal  case, 
and  sentence  the  defendant  to  imprisonment  for  a  less  term  than  that 
fixed  by  the  jury.    Ibid.  216. 

There  must  be  an  issue. 

4.  To  authorize  a  conviction.  Without  an  issue  formed  in  a  criminal 
case,  there  can  be  nothing  to  try,  and  a  party  convicted  without  such 
issue  being  formed  can  not,  properly,  be  sentenced.  Hoskins  v.  The 
People,  87. 

5.  On  an  indictment  for  larceny,  the  record  showed  that  the  defend- 
ant waived  arraignment,  copy  of  indictment,  list  of  jurors  and  witnesses, 
but,  without  a  plea  of  any  kind  being  entered,  the  defendant  was  placed 
on  his  trial,  convicted  and  sentenced :  Held,  that  this  was  error,  for 
which  the  judgment  must  be  reversed.    Ibid.  87. 

Conviction  upon  one  count. 

6.  An  acquittal  as  to  others.  The  finding  of  a  defendant  guilty  as 
to  one  count  only  of  an  indictment,  without  ai  y  findijg  as  to  the  other 
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counts,  is  equivalent  to  a  verdict  of  not  guilty  as  to  such  other  counts. 
Keedy  v.  The  People,  569. 

AS  TO  PLACE  OF  IMPRISONMENT. 

7.  As  to  jail  of  another  county.  It  is  error,  in  rendering  judgment 
in  a  criminal  case,  to  designate  the  jail  of  another  county  as  the  place 
of  the  defendant's  imprisonment.     Ibid.  569. 

8.  It  is  not  for  the  court  to  direcf  the  commitment  of  a  prisoner  to  the 
jail  of  another  county,  although  there  is  no  jail  in  the  county  where  the 
offense  is  committed  and  the  trial  had,  or  if  there  be  one,  it  is  insuffi- 
cient. The  order  should  be  to  commit  to  the  county  jail,  then,  if  proper 
cause  exist,  the  sheriff  will  commit  to  the  jail  of  another  county.  Dyer 
v.  The  People,  624. 

CROSS-PETITION. 

IN  PROCEEDINGS  TO  CONDEMN  LAND. 

Whether  cross-petition  necessary.    See  EMINENT  DOMAIN,  13,  14. 

DAMAGES. 

Op  special  damages. 

1.  Whether  they  should  be  claimed  in  the  declaration.  See  PLEAD 
ING  AND  EVIDENCE,  10. 

Exemplary  damages. 

2.  In  suit  on  bond  under  Dram  Shop  act.  See  MEASURE  OF 
DAMAGES,  1, 

3.  In  trespass  for  levying  second  distress  warrant.  See  MEASURE 
OF  DAMAGES,  2. 

DEBTOR  AND  CREDITOR. 
Debtor  securing  one  creditor. 

To  the  delay  of  others.    See  FRAUDULENT  CONVEYANCES,  f 

DECREE. 
In  proceeding  for  mechanic's  lien. 

Decree  may  be  a  general  one,  by  stipulation.    See  LIENS,  13. 

DEDICATION. 

Of  an  acceptance. 

1.  Where  a  bridge,  built,  by  private  subscription,  across  a  river  di- 
viding two  towns,  is  donated  to  the  public,  if  the  commissioners  of 
highways  procure  the  levy  of  a  tax  to  aid  in  rebuilding  it,  and  open  a 
road  connecting  the  bridge  with  another  road,  and  keep  the  same  in 
repair,  and,  when  the  bridge  is  out  of  repair,  nail  a  plank  across  the 
end  of  it  to  prevent  travel  over  the  same,  and  save  the  town  from  liabil- 
ity, these  acts  will  afford  almost  conclusive  evidence  of  an  acceptance 
of  the  dedication,  and  can  not  be  overcome  by  light  and  trivial  circum- 
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stauces.     Corners  of  Highways  of  Town  of  Dayton  v.   Com'rs  of  High- 
ways of  Town  of  Rutland,  279. 

Effect  of  failure  of  title. 

2.  A  person  can  convey  or  donate  no  more  or  greater  title  than  he 
has.  If  one,  whose  title  is  conditional,  makes  a  dedication,  and  his 
title  fails,  the  dedication  fails.     Gridley  v.  Hopkins,  528. 

3.  Subsequent  recognition  by  real  owner — estoppel.  Where  a  plat  of 
ground  is  made  by  one  whose  title  afterwards  fails,  and  the  real  owner 
recognizes  the  plat,  and  conveys  lots  according  to  the  description 
therein,  and  abutting  upon  public  grounds  as  designated  by  the  plat,  he 
is  estopped  from  claiming  such  ground  so  designated  in  the  plat  as 
public  grounds.*    Ibid.  528. 

DEEDS.    See  CONVEYANCES. 

DEFAULT. 
In  case  of  attachment  in  aid  of  suit. 

1.  When  default  allowable  in  the  original  suit.  See  ATTACH. 
MENTS,  3. 

Order  of  default. 

2.  Is  not  a  final  judgment — no  appeal  will  lie.  See  APPEALS  AND 
WRITS  OF  ERROR,  2. 

DELIVERY. 
On  sale  of  growing  crops. 

Of  the  delivery  required.     See  SALES,  1. 
On  sale  of  personal  property,  generally. 

What  delivery  deemed  sufficient.     Same  title,  18. 
Delivery  of  deeds.    See  CONVEYANCES,  1,  2. 

DEPUTY  CLERK. 
Extent  of  his  duties. 

And  whether  estopped  by  acts  of  principal.  See  OFFICE  AND 
OFFICERS,  1. 

DISMISSAL  OF  APPEAL. 
In  the  circuit  court. 

After  reversal  and  remandment  by  the  Supreme  Court.  See  APPEALS 
AND  WRITS  OF  ERROR,  11,  12. 

DISTRESS  FOR  RENT. 
Of  the  judgment. 

Its  conclusiveness.    See  LANDLORD  AND  TENANT,  6. 

*See  Zearing  v.  I$aber,  74  111.  409. 
43— 84th  III. 
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DIVISION  OF  TOWNSHIPS. 
Apportionment  of  debts. 

1.  A  subscription  voted  to  a  railroad  company  by  a  town  before  an 
order  for  the  division  of  the  town,  where  there  is  no  discretion  left  as 
to  making  the  subscription  and  issuing  of  bonds  in  payment,  consti- 
tutes an  indebtedness  within  the  meaning  of  the  law  requiring  its  ap- 
portionment on  a  division  of  the  town,  although  the  bonds  may  not 
have  been  issued  until  after  the  order  for  the  division.  The  law  em- 
braces any  contract,  agreement  or  legal  liability  incurred,  whether  a 
present  complete  liability  or  one  to  ripen  into  such  in  the  future. 
Supervisor  and  Assessor  of  Hensley  Township  v.  The  People  ex  rel. 
Bailey,  544. 

2.  And  so  a  liability  of  a  town  to  subscribe  a  sum  of  money  to  pro- 
cure the  location  of  the  Industrial  University  in  the  county,  had  in 
pursuance  of  law,  under  a  vote  after  the  making  of  an  order  for  a 
division  of  the  town,  but  which  was  not  to  take  effect  until  a  day  after 
the  taking  of  the  vote,  is  an  indebtedness  to  be  apportioned  after  the 
division  of  the  town.    Ibid.  544. 

Of  the  time  and  mode  of  division. 

3.  The  board  of  supervisors  can  divide  a  township  only  at  a  regular 
meeting,  and  upon  sixty  days'  notice ;  and  an  order  for  this  purpose, 
that  the  separation  or  division  shall  not  take  effect  until  the  next  an- 
nual election  of  town  offieers,  is  authorized  and  is  in  accordance  with 
the  statute.    Ibid  544. 

DRAM-SHOP  ACT. 
Exemplary  damages. 

In  suit  on  bond.    See  MEASURE  OF  DAMAGES,  1. 

EJECTMENT. 
Whether  the  action  will  lie. 

1.  By  heirs  of  mortgagor  against  mortgagee  or  his  grantee  in  posses. 
sion.  Although  the  foreclosure  of  a  mortgage,  and  sale  thereunder, 
may  be  void  for  want  of  jurisdiction  in  the  court  rendering  the  decree, 
the  heirs  of  the  mortgagor,  there  having  been  no  redemption,  can  not 
maintain  ejectment  against  the  mortgagee  or  his  grantee  in  possession. 
Oldham  et  al.  v.  Pfleger,  102. 

2.  By  mortgagee,  after  condition  broken,  against  mortgagor.  Under 
the  rulings  of  this  court,  as  in  England,  the  mortgagee  of  lands  is  held, 
in  law,  the  owner  of  the  fee,  having  the  jus  in  re  as  well  as  ad  rem,  and 
entitled  to  all  the  rights  and  remedies  which  the  law  gives  such  owner, 
and  he  may,  after  condition  broken,  maintain  ejectment  against  the 
mortgagor.    Ibid.  102. 

ELECTIONS. 
Judge  of  city  courts  of  elgin  and  aurora. 

One  judge  for  both  courts.    See  COMMON  PLEAS  COURTS. 
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ELGIN,  CITY  COURT  OF.    See  COMMON  PLEAS  COURTS. 

EMINENT  DOMAIN. 
Condemnation  for  right  op  way. 

1.  Under  act  of  1852 — whether  the  termini  of  a  railroad  are  fixed.  By 
one  of  the  acts  UDder  which  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  was  incorporated,  the  line  of  the  road  is  designated: 
"  From  Aurora  to  some  eligible  and  convenient  point  in  the  county  of 
Du  Page,  there  to  connect  with  the  Galena  and  Chicago  Union  Rail- 
road." By  an  amendatory  act,  the  company  was  authorized  to  con- 
struct a  branch  railroad  from  its  main  line,  from  Aurora,  in  Kane 
county,  to  and  in  the  city  of  Chicago,  by  the  way  of  Naperville.  It 
was  held,  that,  under  either  of  these  acts,  the  termini  of  the  road  were 
so  far  fixed  as  to  authorize  the  company  to  proceed  to  condemn  land  for 
its  use,  under  the  act  of  1852,  which  is  confined,  in  its  operation,  to 
railroads  the  termini  of  which  have  been  fixed  by  the  legislature. 
Chicago,  Burlington  and  Quincy  R.  R.  Go.  v.  Chamberlain  et  al.  333. 

2.  Of  the  petition — as  to  whether  the  company  could,  procure  the  right 
of  way  by  purchase.  In  a  proceeding  by  a  railway  company,  under  the 
right  of  way  act  of  1852,  the  petition  alleged  that  the  company  "has 
not  been  able  to  acquire  the  title  to  said  several  tracts,  etc.,  from  the 
persons  interested  therein,  by  voluntary  grant  or  otherwise."  This  was 
held  to  be  a  sufficient  averment  that  the  title  to  the  land  sought  to  be 
condemned  could  not  be  acquired  by  purchase.     Ibid.  333. 

3.  Notice  of  application  for  appointment  of  commissioners — whether 
acted  upon.  The  notice  given  in  this  case  was,  that  application  would  be 
made  by  the  company  to  the  judge  of  the  circuit  court,  at  his  chambers, 
at  10  o'clock  A.  M.  on  the  26th  day  of  February,  1864.  The  petition 
was  filed  in  the  office  of  the  clerk  of  the  circuit  court  on  the  28th  of 
January,  1864.  The  record  of  the  circuit  court  showed,  that  on  the  26th 
day  of  February,  1864.  which  was  a  day  of  the  February  term  of  that 
court,  the  petitioner  filed  in  the  court  the  notice,  with  proof  of  its  publi- 
cation. On  the  same  day,  one  of  the  defendants  filed  his  motion,  in 
writing,  to  dismiss  the  proceeding.  On  the  29th  of  February,  he  filed  his 
demurrer.  On  the  2d  of  March  following,  being  also  of  the  February 
term,  the  motion  to  dismiss  was  overruled,  and  the  same  defendant  filed 
his  answer  to  the  petition ;  and  on  the  5th  day  of  March,  being  of  the  same 
February  term,  the  court  made  the  appointment  of  commissioners 
under  the  petition.  The  record  of  such  appointment  recited  that  due 
notice  had  been  given  of  the  application.  It  was  held,  that,  apart  from 
the  parol  proof  given  of  the  actual  presentation  of  the  petition  on  the 
26th  day  of  February  to  the  court  for  its  action,  the  record  of  the  pro- 
ceedings showed  the  presentation  of  the  petition  and  the  application 
for  the  appointment  of  commissioners  were  made  conformably  to  the 
notice.    Ibid.  333. 
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4.  Of  fixing  the  time  and  place  of  the  first  meeting  of  the  commission- 
ers. The  act  of  1852  provides  that  the  court  appointing  the  commission- 
ers  shall  fix  the  time  and  place  of  their  first  meeting.  But  it  is  not 
explicitly  required  that  such  time  and  place  shall  be  designated  in  the 
order  of  appointment.  So,  where  the  order  left  the  day  of  meeting  in 
blank,  but  the  copy  of  the  order  of  appointment  annexed  to  the  report-of 
the  commissioners  designated  the  day  of  their  first  meeting,  and  the 
report  stated  that  the  first  meeting  was  held  on  the  day  thus  designated, 
and  that  the  commissioners  proceeded  "to  hear  the  allegations  and  testi- 
mony of  the  parties  in  interest,  and  upon  request  of  parties,  adjourned 
from  time  to  time  for  that  purpose,"  etc.,  it  was  held,  this  tended  to 
show  there  was  a  day  fixed,  or  at  least  that  the  parties  attended,  and  an 
objection  that  the  time  of  meeting  was  not  properly  appointed,  was  re- 
garded as  not  well  taken.  Chi.,  Burl,  and  Quincy  M.R.  Co.  v.  Chamber- 
lain et  al.  333. 

5.  Moreover,  the  omission  to  fix  the  time  would  be  mere  error  of  the 
court  in  its  exercise  of  jurisdiction,  and  can  not  be  availed  of  in  a  col- 
lateral proceeding.     Ibid.  333. 

6.  Naming  the  persons  to  whom  compensation  is  to  be  paid.  In  a  pro- 
ceeding to  condemn  land  which  is  owned  by  several  persons  as  tenants 
in  common,  and  there  are  adverse  conflicting  claims,  by  tax  titles,  at- 
tachment and  judgment  liens,  it  is  sufficient  if  the  commissioners,  under 
the  6th  section  of  the  act  of  1852,  state  in  their  report,  "separately,  the 
compensation  to  be  paid  for  each  lot  of  land  required,"  leaving  it  for 
the  court  to  determine  in  regard  to  the  rights  of  the  respective  claim- 
ants to  the  money  awarded.     Ibid.  333. 

7.  As  to  notice  of  the  filing  of  the  commissioners'1  report.  In  a  col- 
lateral proceeding,  where  the  claim  of  title  to  land,  set  up  by  a  railroad 
company,  depended  upon  the  validity  and  binding  effect  of  certain  con- 
demnation proceedings  had  under  the  act  of  1852,  it  was  held,  that  the 
report  of  the  commissioners  in  the  condemnation  proceeding  became 
final  and  conclusive  upon  the  parties,  without  it  appearing  that  notice  had 
been  given  of  the  filing  of  the  report  with  the  clerk — that  it  would  be 
presumed  such  notice  was  given.     Ibid.  333. 

8.  Acquiescence  in  the  award  as  waiving  the  necessity  of  notice. 
Where  money  awarded  in  such  proceeding  has  been  paid  to  a  party 
having  the  apparent  title,  and  another,  claiming  an  interest  in  the  land 
which  has  been  condemned,  exhibits  his  bill  in  chancery  to  set  aside 
the  title  under  which  the  former  claimed,  and  asserting  claim  to  a  por- 
tion of  the  condemnation  money  thus  paid,  this  will  be  such  an  acqui- 
escence in,  and  ratification  of,  the  award,  as  will  render  it  conclusive 
in  respect  to  the  interest  so  claimed  in  the  bill,  without  regard  to  the 
question  of  giving  notice  of  the  filing  of  the  report  of  the  commission- 
ers.   Ibid.  333. 
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9.  To  whom  the  money  should  be  paid.  In  a  proceeding  to  condemn 
land  under  the  eminent  domain  power,  although  the  hare  ownership 
may  be  in  one  person,  yet,  where  a  creditor  of  such  person  had  attached 
the  land  and  obtained  a  judgment  in  the  attachment  proceeding,  a  pay- 
ment of  the  money  awarded  in  the  proceeding  to  condemn,  to  such 
creditor,  not  exceeding  the  amount  of  his  judgment,  would  be  a  pay- 
ment to  the  party  interested,  in  accordance  with  the  statute.  Chi., 
Burl,  and  Quincy  R.  R.  Go.  v.  Chamberlain  et  al.  333. 

Damage  to  property  not  taken. 

10.  Under  the  Eminent  Domain  Act,  an  adjoining  landowner,  where 
no  portion  of  his  land  is  actually  taken,  or  sought  to  be  condemned,  for 
public  use,  is  not  entitled  to  have  proceedings  instituted  to  ascertain 
what  damages  his  property  may  sustain  in  consequence  of  the  construc- 
tion and  operation  of  a  railway  upon  contiguous  or  adjacent  lands  in 
which  he  has  no  interest.  Peoria  and  Rock  Island  Ry.  Co.  v.  Schertz 
et  al.  135. 

Condemnation  for  a  street. 

11.  Unconditional  judgment  erroneous.  In  a  proceeding  by  a  city  to 
condemn  land  for  a  street,  it  is  irregular  and  erroneous  to  render  an 
unconditional  judgment  for  the  payment  of  the  compensation  and  dam- 
ages found  by  the  jury.  The  order  should  simply  fix  the  sum  to  be 
paid  before  taking  the  property  sought  to  be  condemned,  leaving  the 
city  free  to  abandon  the  improvement  if  it  so  chooses.  City  of  Bloom- 
ington  v.  Miller,  621. 

12.  If  the  amount  so  adjudged  is  to  cover  damages  to  other  parts  of 
the  property  not  taken,  all  this  should  be  distinctly  stated  in  the  order. 
Ibid.  621. 

Cross-petition. 

13.  Whether  necessary.  Where  a  part  of  a  lot  is  sought  to  be  con- 
demned by  a  city  for  a  street,  damages  as  to  the  part  not  sought  to  be 
appropriated  may  be  allowed  without  any  cross-petition  by  the  owner. 
Ibid.  621. 

14.  The  ascertainment  of  the  just  compensation  to  the  owner,  for 
taking  away  a  part  of  his  lot,  of  necessity  involves  the  consideration  of 
the  value  of  the  whole  property  intact,  and  the  value  of  that  part  not 
taken  after  the  proposed  part  shall  have  been  taken.     Ibid.  621. 

ERROR. 
As  to  error  in  one's  own  favor.     See  PRACTICE  IN  THE  SU- 
PREME COURT,  6. 

ESTOPPEL. 
Fraud  an  essential  element. 

1.  And  a  change  of  conduct  induced  thereby.  The  doctrine  of  estop- 
pel in  pais,  or  equitable  estoppel,  is  based  upon  a  fraudulent  purpose 
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and  a  fraudulent  result,  and  if  the  element  of  fraud  is  wanting  there  is 
no  estoppel.     Chandler  v.  White  et  al.  435. 

2.  To  conclude  a  party  by  an  equitable  estoppel,  or  an  estoppel  in 
pais,  there  must  be  a  fraudulent  purpose  of  the  party  against  whom  it 
is  applied,  or  his  acts  must  produce  a  fraudulent  result;  and  there  must 
be  a  change  of  conduct  induced  by  the  acts  of  the  party  estopped,  to 
the  injury  of  another,  in  order  to  prevent  him  showing  the  truth.  Ibid. 
435. 

Inducing  a  purchase. 

3.  By  assurances  as  to  title.  Where  a  former  owner  of  lots,  who 
executed  a  deed  for  the  same,  leaving  a  blank  for  the  grantee's  name, 
when  applied  to  for  information  as  to  the  title,  by  a  party  about  to  pur- 
chase  the  same  of  one  whose  name  had  been  inserted  in  the  deed,  dis- 
claimed any  title  in  himself,  and  stated  that  the  grantee  was  the  owner, 
and  upon  this  assurance  the  purchase  was  made:  Held,  that  these  facts 
constituted  a  complete  estoppel  in  equity  on  the  original  owner,  and 
that  he  could  not  afterwards  claim  title.     Wade  v.  Bunn,  117. 

4.  Where  a  mortgagor  informs  another  that  he  has  no  title  to  mort- 
gaged premises ;  that  a  foreclosure  was  had,  and  the  time  of  redemption 
had  expired,  and  thereby  induces  such  other  person  to  purchase  the 
certificate  of  purchase,  the  mortgagor  will  be  estopped  from  afterwards 
questioning  the  regularity  of  the  foreclosure  and  sale,  as  against  such 
purchaser.     Cur  yea  et  at.  v.  Berry  et  al.  GOO. 

Application  op  proceeds  of  sale. 

5.  Failure  to  object.  Where  personal  property  is  sold  under  a  chat- 
tel mortgage  by  a  sheriff,  as  well  as  under  an  execution  against  the 
mortgagor,  with  the  knowledge  of  the  latter,  and  without  objection  on 
his  part,  and  he  assents  to  applying  the  proceeds  first  to  the  mortgage 
and  the  balance  upon  the  execution,  this  will  estop  him  from  question-? 
ing  the  appropriation  so  made.  McConnell  et  al.  v.  The  People,  use  of 
Purmnes,  583. 

Party  must  have  been  induced  to  act. 

6.  By  the  wrongful  acts  and  misrepresentations  A  party  can  not  rely 
upon  an  estoppel  from  acts  and  representations  upon  which  he  was  not 
induced  to  act  otherwise  than  he  would,  nor  can  he  upon  information 
given  which  is  no  more  than  the  public  records  disclose.  St.  Joseph 
Manufacturing  Co.  v.  Daggett,  556. 

Questioning  title  under  execution  sale. 

7.  By  deputy  clerk  who  omitted  to  issue  writ  in  proper  time  under 
direction  of  his  principal.    See  OFFICE  AND  OFFICERS,  1. 

As  to  dedication  of  land. 

8.  Where  a  plat  is  made  by  one  whose  title  fails — subsequent  recogni- 
tion by  the  true  owner.    See  DEDICATION,  3. 
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Establishing  title  by  estoppel. 

9.    In  chancery.    See  CHANCERY,  11. 

EVICTION.    See  LANDLORD  AND  TENANT,  7. 

EVIDENCE. 

Parol  evidence. 

1.  To  vary  written  contract.  Parol  evidence  of  a  contract,  made  at 
the  time  of  or  prior  to  the  execution  of  a  written  contract,  is  not  admis- 
sible to  change  the  legal  force  and  effect  of  the  writing,  or  to  make  the 
contract  different  from  what  the  writing  purports.  Cairo  and  Vin- 
cennes  Railroad  Co.  v.  Parker,  613. 

2.  So,  where  a  note  is  given  for  a  subscription  to  a  railroad  com- 
pany, "  to  become  due  and  payable  when  the  track  of  said  railroad 
shall  be  built "  through  a  named  county,  and  the  "  cars  shall  have  run 
thereon,"  a  plea  which  sets  up  a  further  condition  that  the  road  should 
be  completed  through  the  county  within  two  years,  is  bad  on  general 
demurrer,  as  attempting  to  change  by  parol  the  written  agreement. 
Ibid.  613. 

Degb.ee  of  evidence  required. 

3.  Preponderance  sufficient  in  actions  for  tort.  In  a  suit  against  a 
surgeon  for  malpractice,  the  plaintiff  is  not  required  to  prove  the 
charge  by  evidence  sufficient  to  produce  a  clear  conviction  in  the  minds 
of  the  jury,  as  this  is  equivalent  to  requiring  them  to  be  satisfied,  be- 
yond a  reasonable  doubt,  of  the  truth  of  the  charge.  It  is  sufficient,  in 
such  cases,  if  the  evidence  preponderates  in  favor  of  the  plaintiff. 
Hoener  v.  Koch  et  ah.  408. 

Sufficiency  of  evidence. 

4.  To  prove  values.  In  trover  for  the  conversion  of  steel  ingots, 
there  was  no  direct  proof  of  their  market  value  at  the  time  of  the  con- 
version, but  it  was  proved  that  steel  made  from  such  ingots  was  worth 
a  certain  sum  per  pound,  and  how  much  it  would  cost  to  convert  the 
ingots  into  merchantable  steel :  Held,  that  the  proof  furnished  suffi- 
cient data  to  enable  the  jury  to  approximate  the  value  of  the  ingots  by 
taking  the  cost  of  converting  them  into  steel  from  the  market  value  of 
merchantable  steel.    Meeker  et  al.  v.  The  Chicago  Cast  Steel  Co.  276. 

AS  TO  CONCLUSION  OF  LAW. 

5.  As,  that  the  witness  is  alone  guilty  of  an  alleged  tort.  Where  two 
parties  are  sued  as  joint  tort  feasors,  and  a  default  is  taken  against  one, 
and  the  other  pleads  not  guilty,  it  is  not  competent  to  permit  the  one 
in  default  to  testify  that  he  alone  is  responsible  for  the  alleged  tort. 
Hoener  v.  Koch  et  al.  408. 

In  suit  on  township  collector's  bond. 

6.  As  to  school  director's  conclusions  about  receiving  taxes.  In  a  suit 
by  the  trustees  of  schools,  against  a  collector,  upon  his  bond,  for  not 
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paying  over  to  them  the  taxes  belonging  to  one  of  their  school  districts, 
it  is  error  to  permit  a  director  of  such  district  to  give  his  conclusions 
that  the  district  has  received  all  its  share  of  the  taxes.  The  directors 
have  no  interest  in  such  a  suit,  and  have  no  right  to  speak.  People,  use, 
etc.  v.  Teazel,  539. 

Suit  on  appeal  bond  in  forcible  detainer. 

7.  To  show  what  rent  should  be  paid.  In  an  action  on  an  appeal 
bond  given  in  an  action  of  forcible  detainer,  conditioned  to  pay  all  rent 
due  and  to  become  due,  the  original  lease  is  proper  evidence  to  show 
what  rent  should  be  paid.     Clapp  et  al.  v.  Noble,  62. 

8.  To  prove  rental  value  of  vacant  lot.  In  an  action  on  an  appeal 
bond  in  a  forcible  detainer  case,  a  witness  was  called,  and  testified  to 
what  rent  he  paid  for  a  lot  about  half  the  size  of  the  one  involved  in  the 
detainer  suit,  and  adjoining  it,  he  not  knowing  what- others  paid  for 
such  property,  or  its  rental  value :  Held,  that  while  the  rent  paid  by 
him  did  not  conclude  the  parties,  yet  it  was  a  circumstance  which 
might  go  to  the  jury,  as  tending,  though  in  a  slight  degree,  to  establish 
the  rental  value.     Ibid.  62. 

As  to  intention  of  officer. 

9.  To  give  effect  to  his  acts.  Where  an  act  is  performed  by  an  officer, 
in  the  course  of  his  official  duty,  he  can  not  be  allowed  to  change  the 
legal  consequences  resulting,  by  giving  his  private  intentions.  Where 
the  acts  of  commissioners  of  highways  amount  to  an  acceptance  of  a 
bridge  dedicated  to  the  public,  it  is  error  to  permit  them  to  testify  as  to 
their  intention  when  they  performed  the  acts.  Corri'rs  of  Highways  of 
Town  of  Dayton  v.  Corners  of  Highways  of  Town  of  Rutland,  279. 

Sworn  answer. 

10.  In  proceeding  for  mechanic's  lien — as  evidence.  A  sworn  answer 
so  far  as  responsive  to  the  allegations  of  a  petition  for  a  mechanic's* 
lien,  is  competent  evidence,  but  in  relation  to  new  matter  therein  set 
forth,  not  called  for  in  the  petition,  is  not  evidence,  but  a  mere  matter 
of  pleading.  Lake  Shore  and  Mich.  Southern  JR.  JR.  Go.  v.  McMillan 
et  al.  208. 

Void  judgment. 

11.  When  admissible — to  show  original  cause  of  action  is  not  merged. 
Where  the  plaintiff  declares  upon  a  promissory  note  and  upon  a  judg- 
ment, and  it  is  proved,  by  parol,  that  the  note  is  satisfied  by  a  judgment 
thereon,  a  transcript  of  the  judgment  is  admissible  in  evidence,  although 
the  judgment  is  void  for  want  of  a  sufficient  service,  as  showing  the 
note  is  still  a  valid  and  subsisting  obligation.    Richardson  v.  Aiken,  221. 

Experts. 

12.  Not  allowed  to  give  opinions  as  to  the  question  the  jury  are  to 
decide.  In  a  suit  against  a  surgeon  for  malpractice,  it  is  proper  for  an 
expert  to  give  his  opinion  as  to  whether  the  treatment  the  evidence 
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shows  the  plaintiff  to  have  received  was  proper  or  not;  but  it  is  error 
to  permit  him  to  give  his  opinion  as  to  whether,  from  all  the  evidence 
in  the  case,  the  defendant  was  guilty  of  malpractice  or  not,  that  being 
the  very  question  the  jury  are  to  try  and  determine  for  themselves. 
Hoener  v.  Koch  et  al.  408. 
Judgment  in  rem. 

As  evidence  of  the  debt  upon  which  it  professes  to  have  been  rendered* 
See  JUDGMENTS,  6. 
Proof  op  execution  of  instrument. 

Under  plea  of  non  est  factum.    See  PLEADING  AND  EVIDENCE, 
11,  12. 
Evidence  under  the  general  issue.    See  same  title,  5 ;    STATUTE 

OF  FRAUDS,  6. 
Burden  of  proof. 

In  the  matter  of  assessing  benefits  for  public  improvements.  See  SPE- 
CIAL ASSESSMENTS,  9. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  When  necessary.  The  propriety  of  the  ruling  of  -the  court  below 
in  overruling  a  motion  to  quash  an  indictment  upon  the  ground  the 
grand  jury  was  not  properly  constituted,  can  not  be  raised  in  this  court, 
where  the  record  fails  to  show  that  the  affidavits  heard  were  all  the 
proofs  made,  or  that  any  exception  was  taken  to  the  ruling  of  the  court. 
Keedy  v.  The  People,  569. 

2.  "Where  the  assessment  of  damages  is  not  sustained  by  adequate 
proof,  a  motion  should  be  made  in  the  court  below  to  set  aside  such 
assessment,  and  an  exception  taken  to  the  judgment  of  the  circuit  court 
in  overruling  such  motion,  and  unless  this  is  done  the  question  can  not 
be  raised  in  the  Supreme  Court.  McGord  v.  The  Mechanic's  National 
Bank  of  Chicago,  49. 

Bills  of  exceptions. 

3.  If  a  motion  is  made  under  the  Bankrupt  Law  in  apt  time  to  stay 
a  suit  until  the  defendant's  right  to  a  discharge  is  settled,  and  is  dis- 
allowed, the  motion,  transcript,  and  all  the  evidence  heard  upon  the 
motion,  should  be  embodied  in  a  bill  of  exceptions,  and  thus  made  a 
part  of  the  record,  to  authorize  this  court  to  review  the  decision. 
Holden  v.  Sherwood,  92. 

4.  When  necessary — as  to  motion  for  a  new  trial.  This  court  will 
not  inquire  whether  the  evidence  authorized  a  verdict,  unless  the  bill 
of  exceptions  shows  that  a  motion  for  a  new  trial  was  made  and  over- 
ruled, and  proper  exceptions  taken  thereto.    Law  v.  Fletcher.  45. 
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EXECUTION. 

CONTROL  of  plaintiff  over  the  writ. 

1.  He  can  not  extend  time  on,  to  the  injury  of  other  creditors.  A 
party,  having  an  execution  which  is  a  lien  on  property,  has  no  legal 
right  to  extend  the  time  for  its  collection,  to  the  injury  of  other  credi- 
tors.    Gilmore  v.  Davis,  487. 

2.  Instructing  officer  not  to  proceed — effect  as  respects  junior  execu- 
tion. A  delivery  of  an  execution  to  an  officer,  instructing  him,  at  the 
same  time,  to  do  nothing  under  it,  is  really  no  delivery,  and  confers  no 
rights  upon  the  creditor.    Ibid.  487. 

3.  If  the  plaintiff  in  an  execution  instructs  the  sheriff  to  make  no 
levy  until  he  gives  him  further  orders,  or  until  another  day,  it  follows, 
if,  in  the  meantime,  an  execution  comes  to  the  hands  of  an  officer  with 
instructions  to  proceed,  and  he  actually  does  proceed  and  make  a  levy, 
taking  the  property  into  his  possession,  the  second  execution  is,  and 
should  be  deemed  first  in  order,  and  the  same  is  the  rule  if  the  direc- 
tion is,  not  to  proceed  to  a  levy  unless  urged  by  junior  executions. 
Ibid.  487. 

Against  municipal  corporation. 

4.  It  is  error  to  award  an  execution  against  a  municipal  corporation. 
Village  of  Kansas  v.  Juntgen,  360. 

The  writ  must  have  a  seal.    See  SALES,  4. 

EXEMPLARY  DAMAGES.    See  MEASURE  OF  DAMAGES,  1,  2. 

EXEMPTION. 

Garnishment  of  wages. 

The  garnishee  should  claim  the  exemption  for  his  creditor.  See 
GARNISHMENT,  1,  2. 

FAILURE  OF  CONSIDERATION.    See  CONSIDERATION,  4,  5.  ? 

FEES  AND  SALARIES. 

Compensation  of  county  officers. 

1.  Time  for  fixing  by  county  board.  Where  the  compensation  of  a 
sheriff  has  not  been  previously  fixed  by  the  county  board,  the  first  meet- 
ing of  the  board  after  his  election  is  the  proper  time  to  fix  such  com- 
pensation.    Wheelock  et  al.  v.  The  People,  use,  etc.  551. 

2.  Can  not  be  changed.  After  the  compensation  of  county  officers 
has  once  been  determined  by  the  county  board,  any  subsequent  order, 
so  far  as  it  may  have  the  effect  to  increase  or  diminish  such  compensa- 
tion, is  void.     Ibid.  551. 

3.  Compensation  need  not  include  expenses.  The  clause  of  the  con- 
stitution in  relation  to  the  compensation  of  county  officers,  does  not 
mean  that  the  compensation  to  be  fixed  by  the  county  board  shall,  in 
every  instance,  include  all  expenses  of  the  office,  but  it  may,  or  may 
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not,  include  such  expenses.  The  compensation  of  such  officers  may  be 
fixed  at  a  sum  not  exceeding  the  constitutional  limit,  and  another  sum 
designated  for  necessary  clerk  hire,  stationery,  fuel,  and  other  expenses. 
Wheelock  et  al.  v.  The  People,  use,  etc.  551. 

FEIGNED  ISSUE  OUT  OF  CHANCERY.    See  CHANCERY,  20. 

FORGED  RELEASE  OR  TITLE. 
Duty  of  party  sought  to  be  defrauded. 

1.  Need  not  record  his  own  title.  It  is  the  duty  of  both  the  trustee 
and  cestui  que  trust,  when  a  forged  release  of  their  trust  deed  is 
recorded,  to  inform  all  persons  who  may  apply  to  them  for  information, 
that  such  release  is  a  forgery;  but  the  law  does  not  require  them  to  ex- 
ecute and  record  any  instrument  to  counteract  the  forgery.  Chandler 
v.  White  et  al.  435. 

2.  As  to  time  to  commence  proceedings.  Nor  does  the  law  require 
that  the  owner  of  land  shall,  within  any  particular  period,  commence 
proceedings  at  law  or  in  equity,  against  a  forger  of  title  to  his  land,  to 
vindicate  his  good  title  against  the  fraudulent  claim  of  the  forger  or 
one  claiming  under  him.  He  may  bide  his  time  and  trust  to  the 
strength  of  his  title.     Ibid  435. 

FORMER  ADJUDICATION. 
In  the  Supreme  Court. 

1.  How  far  conclusive.  Where  matters  involved  in  an  appeal  to  this 
court  have  been  decided,  the  matters  thus  decided  can  not  be  drawn  in 
question  again,  on  a  second  appeal  in  the  same  case.  Hough  v.  Harvey 
et  al.  308. 

2.  Where  a  judgment  is  reversed  and  the  cause  remanded,  and  the 
cause  is  again  brought  to  this  court,  the  appellant  can  not  again  urge 
as  error  the  same  grounds  as  before,  although  the  reversal  may  have 
been  placed  on  other  grounds.  If  dissatisfied  with  the  opinion,  he 
should  have  presented  his  petition  for  its  modification  in  apt  time. 
Johnson  v.  Von  Kettler,  315. 

FORMER  DECISION. 
Tax  collector's  affidavit. 

1.  The  opinion  in  Hochlander  v.  Hochlander,  73  111.  618,  as  to  the 
collector's  oath  for  judgment  against  lands  for  taxes,  has  been  since 
modified.  Weston  et  al.  v.  The  People  ex  rel.  Miller,  284.  See  TAXA- 
TION, 14,  15. 

FRAUD. 
Who  may  avail  of  fraud. 

1.  As  to  subsequent  purchaser  of  land.  If  the  vendor  of  land  is 
guilty  of  fraud  in  the  sale,  by  misrepresenting  his  title,  a  subsequent 
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purchaser  from  the  original  vendee,  who  assumes  the  payment  of  the 
original  purchase  money  still  due,  can  not  avail  of  it  in  a  proceeding 
to  foreclose,  where  it  is  not  shown  that  such  subsequent  grantee  was  in 
any  way  influenced  by  such  representations.  Harding,  Exr.  v.  Com- 
mercial Loan  Co.  et  al.  251. 
Subsequent  agreement  relating  back. 

2.  So  as  to  make  the  contract  fraudulent.  Where  land  is  bought 
upon  the  information  contained  in  an  abstract  of  title,  and  the  grantor 
afterwards,  when  defects  are  pointed  out  in  the  title  by  one  about  to 
purchase,  agrees  with  his  grantee  to  perfect  the  title,  this  subsequent 
agreement  will  not  relate  back  and  characterize  the  original  sale  so  as 
to  make  it  fraudulent.    Ibid.  251. 

Sale  under  power  in  mortgage. 

3.  Whether  induced  by  fraud.  The  fact,  that  one  joint  maker  of  a 
note  secured  by  mortgage,  upon  the  refusal  of  his  co-maker  to  pay  his 
part  of  an  installment  due,  refuses  to  pay  his  part,  and  suggests  a  sale 
under  the  power,  is  not  evidence  of  his  fraudulently  procuring  a  fore- 
closure of  the  mortgage.    St.  Joseph  Manufacturing  Co.  v.  Daggett,  556. 

Inducing  purchase  by  fictitious  letters. 

4.  As  to  evidence  of  complicity.  The  fact  that  no  one  else  but  the 
owner  of  Kansas  lands,  which  he  trades  for  other  land,  could  have  any 
interest  in  the  writing  of  letters  making  offers  to  purchase  the  Kansas 
land  at  more  than  its  real  value,  which  are  shown  to  the  other  party, 
does  not  furnish  a  legal  inference  of  such  other  party's  complicity  in 
procuring  such  letters,  although  it  may  appear  the  letters  were  ficti- 
tious. It  is  not  sufficient  evidence  of  his  commission  of  a  fraudulent  act 
that  it  was  for  his  interest,  and  that  of  no  one  else,  to  have  the  act  done. 
Hanna  v.  Hayburn  et  al.  533. 

Party  must  rely  upon  false  assurances. 

5.  In  order  to  avail  of  the  alleged  fraud.  A  party  receiving  Kansas 
lands  in  exchange,  can  not  be  allowed  to  rescind  the  trade  from  the 
fact  of  fictitious  letters  having  been  addressed  to  a  former  owner  of  the 
lands,  offering  to  purchase  the  same  at  a  price  in  excess  of  their  value, 
when  he  is  the  active  party  in  urging  the  contract,  and  the  proof  shows 
that  he  did  not  rely  upon  such  letters,  but  rather  upon  the  statements 
of  disinterested  persons.     Ibid.  533. 

In  obtaining  deed  from  married  woman. 

6.  Where  a  man  whose  wife  was  unable  to  speak  or  comprehend 
the  English  language  had  a  deed  of  trust  prepared,  in  which  his  mother 
was  the  beneficiary,  which  he  signed,  and  he  and  his  mother  induced 
the  wife  to  sign  it,  the  wife  not  knowing  what  it  was,  and  they,  acting 
as  interpreters  between  her  and  the  officer  taking  the  acknowledgment, 
the  wife  and  the  officer  not  beirrg  able  to  understand  each  other,  in- 
duced the  officer  to  believe  that  she  understood  its  nature  and  purport, 
and  to  certify  that  she  acknowledged  it,  when  in  truth  they  did  not 
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FRAUD.    In  obtaining  deed  from  married  woman.     Continued. 

explain  it  to  her  or  tell  her  what  it  was,  it  was  held,  that  the  deed  of 
trust  was,  cm  a  bill  filed  by  the  wife,  properly  canceled,  and  that  the  par- 
ties should  be  remitted  to  their  rights  as  they  existed  before  the  execu- 
tion of  the  deed  of  trust.    Schaper  et  al.  v.  Schaper,  603. 
In  procuring  a  deed  for  land. 

7.  Whether  equity  will  interpose.  Where  a  party  executing  a  deed 
is  of  an  advanced  age  and  illiterate,  if  the  deed  be  read  to  her,  and  her 
rights  made  known  to  her  by  the  officer  taking  her  acknowledgment, 
public  policy,  the  stability  of  titles,  the  peace  of  society,  all  demand 
the  transaction  shall  not  be  disturbed.     Dickerson  v.  Evans,  451. 

8.  Whether  a  deed  was  obtained  by  fraud.  In  this  case  a  son  pro- 
cured a  conveyance  of  land  to  himself  from  his  mother,  who  afterwards 
alleged  the  deed  was  obtained  by  fraud.  The  circumstances  attending 
the  transaction,  as  set  forth  in  the  opinion  of  the  court,  are  held  not  to 
afford  sufficient  evidence  of  fraud  to  invalidate  the  deed.    Ibid.  451. 

Of  an  innocent  purchaser. 

9.  Fraud  of  his  vendor  in  obtaining  title.  Though  fraud  so  vitiates 
and  taints,  in  law  and  equity,  every  transaction  as  to  render  it  void,  not 
only  as  to  the  actual  perpetrators,  but  also  as  to  those  who  connive  at 
and  seek  to  profit  by  it,  still  it  is  not  in  harmony  with  the  principles  of 
law  or  equity  to  declare  void  a  conveyance  to  an  innocent  purchaser, 
because  of  the  fraud  of  his  vendor  in  obtaining  the  title.     Ibid.  451. 

Official  acts  procured  by  fraud. 

10.  Not  binding.  It  may  be  that,  if  officers  of  a  town,  such  as  com- 
missioners of  highways,  are  procured  to  do  an  act  by  fraud,  it  will  not 
bind  the  town.  Com'rs  of  Highways  of  Town  of  Dayton  v.  Com'rs  of 
Highways  of  Town  of  Midland,  279. 

Sale  of  personal  property. 

11.  Possession  remaining  with  the  vendor.    See  SALES,  19. 

FRAUDULENT  CONVEYANCES. 
Debtor  securing  creditor. 

1.  To  the  exclusion  of  others.  A  debtor  may  secure  a  creditor,  where 
it  is  done  in  good  faith,  notwithstanding  the  ultimate  effect  may  be 
delay  to  other  creditors.     Francis  v.  Rankin  et  al.  169. 

Void  as  to  creditors. 

2.  Cloud  upon  title — purchaser  under  execution.  Deeds  made  in 
fraud  of  creditors  are,  under  the  statute,  absolutely  void  as  to  creditors 
and  subsequent  purchasers  in  good  faith ;  and  a  creditor  of  the  grantor 
in  such  a  deed  may,  after  a  levy  upon  the  land,  and  sale  and  sheriffs 
deed  to  him,  file  a  bill  in  equity,  and  have  such  fraudulent  deeds  set 
aside  as  clouds  upon  his  title  acquired  by  the  sheriff's  deed  to  him. 
Gould  et  al.  v.  Steinburg,  170. 
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FRAUDULENT  CONVEYANCES.  Void  as  to  creditors.  Continued. 
3.  Where  a  deed  is  made  in  fraud  of  creditors,  it  is  absolutely  void 
as  to  such  creditors,  and  the  title  remains  in  the  grantor  in  such  fraud- 
ulent deed,  and  will  pass  to  the  purchaser  at  a  sale  under  an  execution 
against  such  grantor,  notwithstanding  such  fraudulent  deed.  Gould  et 
al.  v.  Steinburg,  170. 

FRAUD  AND  CIRCUMVENTION. 

In  procuring  the  execution  op  a  note. 

1.  In  a  suit  by  the  assignee  of  a  promissory  note  indorsed  to  him 
before  maturity,  -where  the  proof  shows  that  the  maker  of  the  note  was 
craftily  induced  to  sign  it  by  representations  made  to  him  that  it  was  a 
document  of  an  entirely  different  character,  and  that  he,  being  an  un- 
lettered man  and  an  imperfect  reader,  trusted  another  man  to  read  the 
paper  to  him,  and  relied  upon  his  representations  as  to  the  contents 
thereof,  if  it  appears  that  the  question,  whether,  under  these  circum- 
stances, the  defendant  was  guilty  of  a  want  of  ordinary  care,  was  fairly 
submitted  to  the  jury,  their  finding  will  not  be  disturbed.  Sim  v.  Pyle, 
271. 

GARNISHMENT. 

Wages — exemption. 

1.  The  garnishee  should  claim  the  benefit  of  exemption  for  his  creditor. 
A  railroad  company,  when  garnisheed  as  the  debtor  of  its  employee, 
for  wages  due  him,  he  being  the  head  of  a  family,  residing  with  the 
same,  is  bound  to  set  up  that  fact  for  such  employee,  and  claim  the 
benefit  of  the  exemption  given  him  by  law  in  such  cases.  Chicago  and 
Alton  R.  R.  Co.  v.  Ragland,  375. 

2.  If  a  garnishee  pays  over  money  due  from  him  to  his  employee 
for  wages  which  are  exempt  from  garnishee  process,  it  seems  he  can 
not  set  that  fact  up  in  defense  to  a  suit  brought  by  such  employee  t© 
recover  such  wages.    Ibid.  375. 

QOOD  FAITH. 
Under  limitation  act  of  1839.    See  LIMITATIONS,  1,  2. 

GOVERNMENT  LANDS. 

Pre-emption  rights. 

Who  shall  decide.    See  PRE-EMPTION,  1,  2,  3. 

Of  the  patent. 

When  it  takes  effect.    Same  title,  4. 

Junior  patent. 

Void  as  against  paramount  title.    See  PATENT  TITLE,  1. 

GROWING  CROPS. 
Of  their  sale  and  delivery.    See  SALES,  17. 
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HIGHWAYS. 

Defective  sidewalks. 

1.  Duty  and  liability  of  cities.  A  city  is  bound  only  to  the  exercise 
of  reasonable  prudence  and  diligence  in  the  construction  of  a  step  from 
a  higher  to  a  lower  sidewalk,  and  is  not  required  to  foresee  and  provide 
against  eveiy  possible  danger  or  accident  that  may  occur.  It  is  only 
required  to  keep  its  streets  and  sidewalks  in  a  reasonably  safe  condition, 
and  is  not  an  insurer  against  accidents.     City  of  Chicago  v.  Bixby,  82. 

2.  In  an  action  against  a  city,  to  recover  for  a  personal  injury  result- 
ing from  negligence  in  the  construction  of  steps  from  a  higher  to  a 
lower  part  of  a  sidewalk,  it  is  error  to  instruct  the  jury  that  if  the  steps 
were  improperly  constructed  the  city  is  liable,  as  ignoring  the  question 
of  their  safety  by  the  use  of  reasonable  care.     Ibid.  82. 

3.  Where  the  evidence  fails  to  show  that  the  city  authorities  had 
notice  that  a  plank  in  a  sidewalk  was  loose,  which  caused  a  personal 
injury,  or  such  circumstances  as  that  they,  in  the  exercise  of  a  reason- 
able diligence,  should  have  known  it  was  loose,  the  city  will  not  be 
liable  to  the  person  injured.    City  of  Chicago  v.  Murphy,  224. 

Bridge  on  division  line  op  two  towns. 

4.  Liability  of  the  respective  towns  for  its  repair.  Where  a  bridge 
over  a  stream  dividing  two  towns  is  recognized  and  accepted  as  a  pub- 
lic bridge  by  the  proper  officers  of  each  town,  each  will  be  liable  to 
one  half  of  the  expense  of  keeping  the  same  in  repair,  and  the  liability 
may  be  enforced  by  suit  at  law.  Com'rs  of  Highways  of  Town  of  Day- 
ion  v.  Com'rs  of  Highways  of  Town  of  Rutland,  279. 

HOMESTEAD. 
Mode  of  securing  it. 

1.  Upon  cancelling  deed  obtained  by  fraud.  Where  husband  and 
wife  were  in  the  occupancy  of  premises  jointly  with  other  tenants  in 
common,  and,  upon  a  pretended  sale  by  the  latter  of  their  interests  to 
the  husband,  the  wTife  was  induced  by  fraud  to  join  in  the  execution  of  a 
deed  of  trust  upon  the  entire  property  to  secure  the  purchase  money, 
upon  bill  filed  by  the  wife  to  cancel  the  whole  transaction  as  fraudulent, 
the  court  should  not  decree  to  the  wife  a  homestead  in  the  land,  but 
simply  remit  the  parties  to  their  original  rights.  Schaper  et  al.  v. 
Schaper,  603. 

IMPRISONMENT  FOR  CONTEMPT. 
Power  of  county  courts.    See  CONTEMPT,  1. 

IMPROVEMENTS. 
When  allowed  for. 

Although  the  contract  under  which  they  were  made  will  not  be  en- 
forced.   See  CHANCERY,  17. 
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INFANTS. 
Of  a  deed  by  an  infant. 

1.  Not  void,  but  voidable  only — and  herein,  of  disaffirmance  after 
majority.  It  is  well  settled  by  the  authorities,  that  a  deed  made  by  a 
minor  is  not  void,  but  only  voidable,  and  unless  avoided  within  a 
reasonable  time  after  becoming  of  age,  it  will  be  binding  and  obliga- 
tory upon  the  grantor  and  upon  all  others.  Keil  et  al.  v.  Healey  et  al. 
104. 

2.  If  a  person  who  has  conveyed  land  during  infancy  desires  to 
avoid  the  deed,  he  or  she  must  do  so  within  three  years  after  arriving 
at  majority,  and  a  neglect  or  failure  to  do  so  will  be  held  a  ratification 
of  the  deed.    Ibid.  104. 

INJUNCTIONS. 

Who  may  have  an  injunction. 

1.  To  restrain  municipal  corporation  from  incurring  debts  beyond 
revenues.  A  resident  and  taxpayer  of  a  municipal  corporation  has  such 
an  interest  in  its  affairs,  as  to  entitle  him  to  an  injunction  to  prevent 
the  incurring  of  indebtedness  in  excess  of  that  allowed  by  the  constitu- 
tion and  laws.     Gity  of  Springfield  v.  Edwards,  626. 

AS  TO  SUIT  PENDING  IN  ANOTHER  STATE. 

2.  There  is  no  question  as  to  the  right  of  a  court  to  restrain  a  per- 
son over  whom  it  has  jurisdiction,  so  that  he  can  be  proceeded  against 
by  a  personal  attachment,  from  commencing  suits  within  a  foreign 
State ;  but  it  is  inconsistent  with  inter-State  harmony,  that  after  a  suit 
has  been  commenced  in  one  of  the  States,  the  prosecution  thereof 
should  be  controlled  by  the  courts  of  another  State.  Harris  et  al.  v. 
Pullman  et  al.  20. 

TO  PREVENT  USE  OF  STREET  FOR  RAILWAY. 

3.  Until  assessment  and  payment  of  damages.  A  court  of  equity' 
wTill  not  assume  jurisdiction  to  enjoin  the  use  of  a  railroad  track  upon 
a  public  street  until  the  adjoining  landowner's  damages  shall  have 
been  assessed  and  paid  under  the  Eminent  Domain  Act,  and  this 
though  the  railway  company  may  be  insolvent.  Peoria  and  Bock 
Island  By.  Go.  v.  Schertz  et  al.  135. 

Purchase  money  for  land— defective  title. 

4.  Whether  injunction  will  lie  to  prevent  foreclosure.  See  VENDOR 
AND  PURCHASER,  1. 

Assessment  of  damages  on  dissolution. 

5.  Measure  of  damages.  It  is  error  to  allow  damages  upon  the  dis- 
solution of  an  injunction  enjoining  the  collection  of  a  judgment  at 
law,  in  excess  of  ten  per  cent  upon  the  amount  of  the  judgment.  Camp 
v.  Bryan  et  al.  250. 
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INSANITY. 

Presumption. 

1.  The  legal  presumption  is,  that  all  persons  of  mature  age  are  of 
sane  memory,  and  this  presumption  continues  until  inquest  found, 
when,  perhaps,  the  presumption  is  reversed  until  rebutted  by  evidence 
that  sanity  has  returned.    Titcomb  v.  Vantyle,  371. 

2.  When  it  is  sought  to  set  aside  a  judgment  and  sale  of  land  under 
it,  on  the  ground  of  the  insanity  of  the  defendant  at  the  time  the  judg- 
ment was  rendered,  it  devolves  upon  the  party  averring  such  insanity, 
to  prove  it  by  a  clear  preponderance  of  evidence.    Ibid.  371. 

Whether  party  responsible. 

3.  When  the  mind  is  so  deranged  that  a  person  can  not  comprehend 
and  understand  the  effect  and  consequences  of  an  act,  or  the  business 
in  which  he  may  be  engaged,  the  law  will  relieve  him  from  his  acts; 
but  so  long  as  he  is  possessed  of  the  requisite  mental  faculties  to  trans- 
act rationally  the  ordinary  affairs  of  life,  he  will  not  be  relieved  from 
the  responsibility  that  rests  on  the  ordinary  citizen.    Ibid.  371. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  Should  not  assume  a  fact  in  issue.  An  instruction  should  not 
assume  a  fact  which  is  for  the  jury  to  find  from  the  evidence,  as,  that  a 
certain  condition  of  a  step  or  steps  communicating  from  one  portion  of 
a  sidewalk  to  another  caused  a  party  to  fall.  City  of  Chicago  v.  Bix- 
by,  82. 

2.  Care  should  be  observed,  in  cases  sounding  exclusively  in  damages, 
that  no  instruction  is  given  that  would  induce  action  not  warranted  by 
the  law  and  the  evidence,  or  that  would  produce  a  conclusion  not  in 
the  interest  of  justice.    Ludwig  et  al.  v.  Sager,  99. 

3.  It  is  improper  to  instruct  the  jury  that  the  court  will  not  interfere 
with  their  discretion  in  the  matter  of  finding  exemplary  damages,  that 
being  a  matter  with  which  the  jury  have  nothing  to  do.    Ibid.  (J! ;. 

4.  Should  not  be  argumentative.  Instructions  should  not  be  in  the 
form  of  arguments  addressed  to  the  jury,  but  concise  propositions  of 
law,  applicable  to  the  facts  of  the  case,  as  developed  by  the  evidence. 
Ibid.  99. 

5.  As  to  matters  not  in  issue — mixed  questions  of  law  and  fact.  It  is 
not  error  to  refuse  an  instruction  which  submits  to  the  jury  a  mixed 
question  of  law  and  fact,  or  that  relates  to  a  matter  not  in  issue,  and 
about  which  there  is  no  evidence.     Wallard  et  al.  v.  Worthman,  446. 

6.  As  to  conclusion  of  law  upon  hypothetical  case.  It  is  not  error, 
where  the  evidence  is  contradictory,  to  instruct  the  jury  as  to  the  con- 
clusion of  law,  upon  the  hypothesis  that  they  find  the  evidence  to  sus- 
tain either  one  view  or  the  other.     Clevenger  v.  Dunaway,  367. 

44— 84th  III. 
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INSTRUCTIONS.     Continued.       ' 
Need  not  always  be  corrected. 

7.  Where  the  case  is  clear.  Where  there  is  no  dispute  as  to  the  con- 
sideration of  a  note  sued  on,  but  the  controversy  is,  whether  the  payee 
has  performed  the  contract  on  his  part,  and  it  is  apparent  the  jury  un- 
derstood the  burden  of  showing  the  defense  was  upon  the  defendant,  it 
was  held,  no  error  to  refuse  an  instruction  that  the  note  made  a 
prima  facie  case  for  the  plaintiff,  and  the  burden  of  proof  was  on 
the  defendant  to  show  a  failure  of  consideration.  Foos  et  al.  v.  Sabin, 
564. 

Questions  op  law  and  fact. 

Generally.    See  LAW  AND'  FACT. 

INTER-STATE  JURISDICTION. 

AS  TO  SUITS  PENDING  IN  ANOTHER  STATE. 

Power  of  courts  in  this  State  to  enjoin  the  same.  See  INJUNC- 
TIONS, 2. 

INTOXICATING  LIQUORS. 
Civil  liability  op  seller. 

1.  Evidence  to  show  whether  injury  was  the  result  of  intoxication  or 
exposure.  If  a  person,  in  consequence  of  intoxication,  should  get  into 
a  difficulty,  resulting  in  being  shot  in  the  thigh,  the  party  selling  the 
liquor  to  him  may  be  responsible  for  the  direct  consequences  naturally 
resulting  from  the  injury  received,  but  if,  after  becoming  sober,  he 
should  disregard  the  instructions  of  his  physician,  and  walk  upon  the 
injured  limb,  and  thus  cause  inflammation  to  set  in,  from  the  effect  of 
which  it  becomes  necessary  to  amputate  the  limb,  resulting  in  his  death, 
the  liquor  seller  will  not  be  responsible  to  the  wife  of  the  deceased  for 
the  loss  of  his  life;  and  it  is  error  to  exclude  testimony  offered  by  the- 
defendant  which  tends  to  prove  that  the  death  was  the  result  of  reck- 
lessness and  exposure  on  the  part  of  the  deceased.  Schmidt  et  al.  v. 
Mitchell,  195. 

2.  Seller  not  responsible  for  death  caused  by  mistrsatment  of  party 
wounded  in  consequence  of  his  intoxication.  If  the  death  of  a  party  who 
receives  a  wound  while  intoxicated  can  be  traced  as  the  natural  and 
probable  result  of  any  new  or  intervening  cause,  such  as  reckless  ex- 
posure of  himself,  or  amputation  of  the  wounded  limb  when  an  ampu- 
tation was  not  necessary,  the  liquor  seller  will  not  be  responsible  to  the 
wife  for  the  death.*    Ibid.  195. 

INURING  OF  TITLE.    See  CONVEYANCES,  3. 

*See  Shugart  v.  Eg  an,  83  111.  56. 
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JAILS. 

Power  and  duty  of  county  board. 

1.  And  of  the  remedies  in  respect  thereto.  If  a  county  board  should 
fail  and  refuse  to  provide  any  kind  of  a  jail  in  which  to  confine  prison- 
ers, and  it  is  made  clearly  to  appear  that  the  finances  of  the  county  are 
such  as  to  justify  the  construction  of  one,  the  duty  enjoined  on  the  board 
by  statute  may  be  enforced  by  mandamus,  but  the  court  can  not  inter- 
fere with  the  discretion  vested  in  the  board  as  to  the  kind  of  a  jail  to  be 
provided.  People  ex  rel.  Bull  v.  Board  of  Supervisors  of  La  Salle 
County,  303. 

2.  The  county  boards,  under  the  statute,  have  the  sole  power  to  de- 
termine the  size,  cost  and  quality  of  the  materials  of  which  county  jails 
shall  be  constructed.  In  this,  and  various  other  respects,  they  are  in- 
vested with  a  discretion,  as  to  which  the  courts  have  no  power  to  inter- 
fere.   Ibid.  303. 

3.  Where  a  board  of  supervisors  have  provided  a  county  jail,  the 
court,  on  an  application  for  a  mandamus,  can  not  inquire  into  the  fact 
whether  it  is  suitable  or  in  suitable  repair,  but  this  is  a  question  for  the 
board  to  decide.     Ibid.  303. 

Using  the  jail  of  another  county. 

4.  Of  the  proper  order  of  court  in  respect  thereto.  See  CRIMINAL 
LAW,  7,  8. 

JUDGMENTS. 

Confession  of  judgment. 

1.  Presumption  that  proper  evidence  was  heard.  Where  a  note  is 
made  payable  to  a  firm,  and  a  power  of  attorney  given  to  confess  a 
judgment  upon  it  in  favor  of  such  firm  or  its  assignee  or  assignees,  and 
the  note  is  assigned  by  one  member  of  the  firm,  describing  himself  as 
successor  of  the  firm,  and  judgment  is  confessed  in  favor  of  the  as- 
signee, the  presumption  is  that  evidence  was  heard  by  the  court  show- 
ing that  the  person  indorsing  the  note  was  the  proper  person  to  do  so; 
that  the  court  had  jurisdiction  to  render  the  judgment  it  did.  Johnson 
et  al.  v.  Berlizheimer,  54. 

Judgment  by  confession — in  vacation. 

2.  Opening  the  same  for  defense.  Where  a  note  and  cognovit  were 
executed  by  one  as  a  surety,  bearing  date  in  1875,  and  the  date  was, 
without  his  consent,  afterwards,  changed  to  1876,  and  the  surety  noti- 
fied the  payee  to  sue  on  the  note  after  it  became  due  according  to  its 
original  date,  and  he  failed  to  do  so,  and  a  judgment  was  afterwards 
entered  upon  said  note  and  cognovit,  in  vacation,  without  notice  to  such 
surety,  the  judgment  should  be  opened  and  such  surety  permitted  to 
plead  and  have  a  hearing  before  a  jury  on  the  question  of  whether  he 
is  entitled  to  be  discharged  by  the  failure  of  the  payee  to  bring  suit 
promptly  after  being  notified  so  to  do.     Wyman  v.  Yeomans,  403. 
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JUDGMENTS.    Judgment  by  confession — in  vacation.     Continued. 

3.  Setting  aside  judgment  by  confession  rendered  in  vacation.  The 
40th  section  of  the  Practice  Act,  which  provides,  the  court  may,  in  its 
discretion,  before  final  judgment,  set  aside  any  default,  and  may,  dur- 
ing the  term,  set  aside  any  judgment,  upon  good  and  sufficient  cause, 
upon  affidavit,  etc.,  has  no  application  to  judgments  by  confession,  un- 
der a  power  of  attorney  or  cognovit,  rendered  in  the  absence  of  the 
defendant.     Wyman  v.  Yeoman  s,  403. 

4.  Equitable  jurisdiction  of  courts  of  law.  Courts  of  law  exercise 
an  equitable  jurisdiction  over  judgments  by  confession  under  power 
of  attornej'  or  cognovit,  and  it  is  especially  necessary  to  justice  that  they 
should  exercise  that  jurisdiction  in  cases  where  the  judgment  is  entered 
up  in  vacation.    Ibid.  403. 

5.  Opening  judgment  at  subsequent  term — construction  of  the  statute. 
The  provision  of  the  statute,  that  "  the  court  may,  during  the  term," 
set  aside  any  judgment  for  good  and  sufficient  cause,  will  not  be  so  con- 
strued as  to  prevent  a  court  from  making  an  order,  at  a  subsequent  term, 
opening  a  judgment  by  confession,  entered  upon  a  power  of  attorney 
which  has  been  materially  altered.  Burwell  v.  Orr  et  al.  465.  See 
ALTERATION,  3. 

Judgment  in  rem. 

6.  As  evidence  of  the  debt.  Where,  in  a  collateral  proceeding,  the 
right  to  the  compensation  awarded  in  a  proceeding  to  condemn  land 
under  the  eminent  domain  power,  depends  upon  a  judgment  in  rem 
rendered  in  a  suit  by  attachment  against  the  former  owner,  it  is  not 
necessary  to  make  proof  of  the  debt  on  which  the  judgment  was 
founded.  The  judgment  will  be  regarded  as  at  least  prima  facie  evi- 
dence of  the  indebtedness  upon  which  it  professes  to  have  been  ren- 
dered.    Chicago,  Burl,  and  Quincy  R.  R.  Co.  v.  Chamberlain  et  al.  333. 

Variance  from  summons  and  pleadings. 

7.  As  to  capacity  in  ichich  defendant  is  described.  Where  the  defend 
ant  in  the  summons  is  described  as  "guardian,"  and  the  judgment  is 
against  him  personally,  it  will  be  presumed,  in  the  absence  of  anything 
showing  the  contrary,  that  the  evidence  authorized  the  judgment,  and 
the  word  "guardian"  will  be  rejected  as  surplusage,  and  the  seeming 
variance  will  be  cured  by  the  Statute  of  Amendments.  Law  v.  Fletcher, 
45. 

On  dismissal  of  appeal  from  justice. 

Of  the  proper  judgment.  See  APPEALS  AND  WRITS  OF  ERROR,  9. 
On  condemnation  of  land  for  street. 

Of  the  character  of  judgment.    See  EMINENT  DOMAIN,  11,  12. 

Merger  in  judgment. 

As  to  original  cause  of  action.    See  MERG-ER,  1. 

Upon  distress  for  rent. 

Conclusiveness  of  the  judgment.  See  LANDLORD  AND  TENANT,  6. 
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JUDGMENTS.     Continued. 
Order  of  default. 

Is  not  a  final  judgment — no  appeal  will  lie.  See  APPEALS  AND 
WRITS  OF  ERROR,  2. 

Satisfaction  of  judgment. 

When  entered  without  authority  will  be  set  aside  on  motion.  See 
SATISFACTION  OF  JUDGMENT,  1. 

JUDICIAL  ACTION. 
Presumption  as  to  its  correctness.    See  PRESUMPTIONS,  1,  2. 

JUDICIAL  POWER. 

By  whom  to  be  exercised. 

1.  A  member  of  the  bar  can  not,  even  by  consent  of  parties,  exercise 
judicial  powers;  and  where  it  appears  that  a  cause  was  tried  by  a  mem- 
ber of  the  bar,  the  judgment  will  be  reversed.  Cobb  v.  The  People,  use, . 
etc.  511. 

JUDICIAL  SALES.     See  SALES,  1  to  5. 

JURISDICTION. 
Jurisdiction  of  county  court. 

1.  Presumption.  The  county  court,  though  of  limited,  is  not  of 
inferior  jurisdiction,  and  presumptions  in  favor  of  its  jurisdiction  will 
always  be  indulged.  In  all  collateral  proceedings  it  will  be  presumed 
to  have  had  jurisdiction  in  all  matters  pertaining  to  the  administration 
of  estates,  until  the  contrary  is  made  to  appear.  People  ex  rel.  Hungate 
v.  Cole,  327. 
Jurisdiction  in  chancery.    See  CHANCERY,  1  to  8. 

JURY. 
In  chancery. 

Trial  of  issue  by  jury.    See  CHANCERY,  18,  19. 

JUSTICES  OF  THE  PEACE. 
Consolidation  of  claims. 

1.  A  sub-contractor  does  not  lose  his  lien  on  a  building  by  failing 
to  consolidate  his  claim  for  labor  thereon  with  other  claims,  in  a  suit 
against  the  original  contractor  before  a  justice  of  the  peace,  such  other 
claims  being  in  no  way  connected  with  the  lien  sought  to  be  enforced. 
Meeks  v.  Sims  et  al.  422. 

LACHES.    See  LIMITATIONS,  5,  6. 

LANDLORD  AND  TENANT. 

When  the  relation  exists. 

1.  Payment  of  rent  to  an  heir.  If  parties  in  possession  of  premises 
under  a  lease  from  one  who  has  departed  this  life,  after  the  death  of  the 
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LANDLORD  AND  TENANT. 
When  the  relation  exists.     Continued. 

landlord,  pays  one  of  the  heirs  his  equitable  share  of  the  rent,  this  will 
establish  the  relation  of  landlord  and  tenant,  and  entitle  such  heir  to 
recover  rent  for  the  subsequent  use  of  the  premises.  Leitch  et  al.  v. 
Boyington,  179. 

What  constitutes  a  holding  over. 

2.  Where  the  landlord,  at  the  expiration  of  a  written  lease  for  one 
year,  demanded  possession,  which  the  tenant  refused  to  deliver,  but 
afterwards,  and  on  the  same  day,  without  notice  to  the  landlord,  left  the 
premises,  and  returned  on  the  next  day  and  continued  in  possession  for 
nearly  two  years,  without  any  further  contract  for  leasing,  or  payment, 
or  demand  of  rent,  it  was  held,  that  there  was  a  holding  over,  under  the 
terms  of  the  written  lease.     Montanye  v.  WallaJian,  355. 

Liability  for  rent  on  holding  over. 

3.  Measure  of  recovery.  Where  a  tenant  holds  over  after  the  expira- 
tion of  his  term,  with  the  implied  assent  of  the  lessor,  it  will  be  upon 
an  implied  undertaking,  or  liability,  to  pay  rent  thereafter,  on  the  same 
terms,  as  to  amount  and  times  of  payment,  as  in  the  original  lease. 
Clapp  et  al.  v.  Noble,  62. 

4.  Where  a  tenant  holds  over  in  defiance  of  the  landlord,  and  after 
notice  to  quit,  he  will  be  chargeable  with  the  same  rent  fixed  in  the 
original  lease.  If  the  rental  value  has  increased,  the  obligors  in  an 
appeal  bond  may  held  for  the  excess,  on  their  undertaking  to  pay  all 
damages  and  loss  the  landlord  may  establish.     Ibid.  62. 

After  agreement  to  cancel  lease. 

5.  Liability  to  pay  rent.  Where  lessees  of  premises  acquire  the  title 
from  a  portion  of  the  heirs  of  the  original  lessor,  and  agree  with  another 
one  of  the  heirs  to  procure  a  partition  of  the  property,  and  in  that  event 
that  the  lease  shall  be  canceled,  and  no  more  rent  paid,  if  the  partition 
is  delayed  a  year  when  an  immediate  one  was  contemplated,  the  lessees 
will  be  liable  to  such  heir  for  his  pro  rata  share  of  the  rent,  until  the 
partition  is  consummated.    Leitch  et  al.  v.  Boyington,  179. 

Distress  for  rent. 

6.  Conclusiveness  of  the  judgment.  Since  the  act  of  1873,  providing 
that  where  the  defendant  in  a  proceeding  by  distress  warrant  has  been 
served,  or  appears  to  the  action,  the  judgment  shall  have  the  same  force 
and  effect  as  in  suits  commenced  by  summons,  such  judgment  is  final 
and  conclusive,  between  the  parties,  as  to  all  matters  that  should  have 
been  determined  in  that  proceeding,  the  chief  of  which  is,  whether  rent 
is  due  or  not,  and  if  so,  what  amount.     Clevenger  v.  Bunaway,  367. 

Eviction  of  tenant. 

7.  An  eviction  by  law  to  excuse  payment  of  rent  need  not  be  actual  ex- 
pulsion. Where  a  tenant  in  possession  is  ordered  by  the  sheriff,  having 
a  writ  of  restitution  based  upon  a  judgment  against  the  landlord,  to 
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LANDLORD  AND  TENANT.    Eviction  of  tenant.    Continued. 

vacate  the  premises  described  in  the  writ,  and  he  and  his  family  leave 
the  premises  and  commence  to  take  their  goods  away,  and  then  the 
party  entitled  to  possession  under  the  writ  executes  a  lease  to  such  ten- 
ant, and  permits  him  to  retain  possession  under  him,  there  is  such  an 
eviction  by  judgment  of  court  as  excuses  the  tenant  from  the  payment 
of  rent  to  the  first  landlord.    Montanye  v.  Wallahan,  355. 

LAW  AND  FACT. 

AS  TO  THE  EFFECT  OF  EVIDENCE. 

1.  Whether  there  is  any  evidence  tending  to  prove  any  given  mate- 
rial allegation  of  a  declaration,  is  a  question  of  law  for  the  court  to  de- 
termine.   Poleman  v.  Johnson,  269. 

AS  TO  RULES  ADOPTED  BY  RAILROAD  COMPANIES. 

2.  Whether  reasonable  and  proper.  A  railway  corporation  has  the 
lawful  right  to  make  reasonable  rules  for  the  conduct  of  its  employees, 
and  also  for  the  conduct  of  passengers.  Whether  any  given  rule  be 
reasonable,  and  therefore  within  the  power  of  the  corporation,  or 
whether  it  be  unreasonable,  and  therefore  ultra  vires,  in  a  question  of 
law  for  the  court;  but  whether  such  rules  are  adequate  for  the  safety  of 
others,  and  the  management  of  the  trains,  is  a  question  of  fact  for  the 
jury.     Chicago,  Burl,  and  Quincy  Railroad  Co.  v.  McLallen,  Admr.  109. 

Sale  of  liquor  to  a  drunkard. 

3.  As  to  propriety  of  so  doing.  In  a  suit  by  a  wife  for  injury  to  her 
means  of  support,  on  account  of  the  sale  of  intoxicating  liquors  to  her 
husband,  it  is  improper  to  instruct  the  jury  "that  the  selling  ot  intoxi- 
cating liquors  to  a  person  far  gone  in  habits  of  intoxication,  and 
who  has  become  diseased,  bodily  and  mentally,  would  be  more  aggra- 
vating than  selling  to  one  not  so  badly  addicted  to  intemperance,"  that 
being  a  question  for  the  consideration  of  the  jury,  and  not  a  matter 
which  the  court  can  define  as  a  proposition  of  law.   Ludwig  v.  Sager,  99. 

LIENS. 
Judgment  lien. 

1.  How  lost.  If  an  execution  is  not  issued  upon  a  judgment  within 
one  year  after  the  last  day  of  the  term  at  which  it  is  rendered,  the  lien 
of  the  judgment  upon  real  estate  will  be  lost,  and  a  subsequent  mort- 
gagee of  the  land,  in  good  faith,  or  a  bona  fide  purchaser  at  a  sale  under 
the  mortgage,  will  hold  the  land,  unaffected  by  the  judgment.  St.  Jo- 
seph Manf.  Co.  v.  Daggett,  556. 

Mechanic's  lien. 

2.  To  what  property  it  applies.  The  Mechanic's  Lien  Law  is  framed 
with  reference  to  such  property  as  is  subject  to  be  sold  under  execution, 
and  as  to  such  property  as  is  exempted  by  law  from  sale  on  execution 

*  But,  see  act  of  Mar.  22,  1872,  Laws  1871-2,  p.  505,  Rev.  Stat.  1874,  621 
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LIENS.    Mechanic's  lien.     Continued. 

the  lien  is  incapable  of  enforcement,  and  its  provisions,  as  respects  such 
property,  are  nugatory  and  entirely  inapplicable.  Bouton  et  al.  v.  Board 
of  Supervisors  of  McDonough  County,  384. 

3.  A  court  house  does  not  come  within  the  provisions  of  the  Mechanic's 
Lien  Law,  and  no  such  lien  can  attach  thereto.    Ibid.  384. 

4.  Upon  mortgaged  premises  after  foreclosure.  After  a  decree  of 
foreclosure  of  a  mortgage  and  sale  of  the  mortgaged  premises,  the  mort- 
gagor has  no  such  ownership  in  the  premises  as  will  support  a  lien  for 
labor  done  or  materials  furnished  on  the  premises.  Davis  et  al.  v.  Conn. 
Mut.  Life  Ins.  Co.  508. 

5.  Sub-contractor — time  for  filing  his  petition.  A  petition  to  enforce 
a  lien  by  a  sub-contractor  is  in  time  if  filed  within  three  months  after 
the  money  becomes  due  to  the  original  contractor,  although  it  is  more 
than  three  months  after  it  is  due  from  the  original  contractor  to  such 
sub-contractor.    Meeks  v.  Sims  et  al.  422. 

6.  Lien  not  discharged  by  receiving  an  order  for  the  money,  unless 
received  as  absolute  payment.  The  acceptance  by  the  owner  of  a  build- 
ing of  an  order  drawn  on  him  by  the  contractor,  in  favor  of  a  sub-con- 
tractor, for  the  amount  due  such  sub-contractor  for  labor  or  material 
furnished  in  the  construction  of  a  building,  unless  received  by  such 
sub-contractor  as  absolute  payment,  is  not  a  discharge  of  his  lien  on  the 
building'.    Ibid.  422. 

7.  Sub-contractor  need  not  consolidate  his  claim  with  other  claims  in 
a  suit  before  justice.  A  sub-contractor  does  not  lose  his  lien  on  a  build- 
ing  by  failing  to  consolidate  his  claim  for  labor  thereon  with  other 
claims,  in  a  suit  against  the  original  contractor  before  a  justice  of  tho 
peace,  such  other  claims  being  in  no  way  connected  with  the  lien  sought 
to  be  enforced.    Ibid.  422. 

8.  Statement  of  time  of  payment  and  for  completing  work.  A  peti- 
tion for  a  mechanic's  lien  which  alleges  that  payments  were  to  be  made 
in  installments  of  ten  per  cent  from  time  to  time,  as  the  work  progressed, 
and  fully  made  when  the  work  was  completed,  and  that  the  work  was 
to  be  completed  in  three  years,  without  fixing  any  precise  day,  is  sub- 
stantially good.    Reed  et  al.  v.  Boyd  et  al.  66. 

9.  Statute  does  not  require  a,  day  to  be  named  for  completing  contract. 
The  statute  does  not  require  that  a  particular  day  shall  be  named  in  a 
contract  of  a  mechanic  to  render  it  valid  as  a  lien,  but  simply  provides 
that  the  time  for  completing  the  work  shall  not  be  extended  for  a  longer 
period  than  three  years,  nor  the  time  for  payment  beyond  the  period  of 
one  year  from  the  time  fixed  for  completion.    Ibid.  66. 

10.  Statement  of  sum  due.  A  statement  in  a  petition  for  a  mechanic's 
lien,  that  the  amount  due  on  the  work  and  materials,  according  to  the 
contract,  was  $13,248.94,  on  which  there  had  been  paid  $6550.02,  leaving 
a  balance  due  petitioner  of  $6705.92,  and  interest  thereon,  according  to 
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a  bill  rendered  and  approved  by  the  defendant,  is  substantially  suffi- 
cient, as  to  the  sum  due.    Reed  et  al.  v.  Boyd  et  al.  66. 

11.  Decree  of  sale  of  building  and  leasehold  interest  in  lot.  Where 
a  petition  for  a  mechanic's  lien  alleges  that  the  house  built  belonged  to 
the  defendants  procuring  the  labor  and  materials,  and  that  they  had  a 
leasehold  interest  in  the  ground  on  which  it  was  erected,  and  this  fact 
is  admitted  by  the  default  of  the  owners  of  the  ground,  a  decree  order- 
ing the  sale  of  the  house  with  the  interest  of  the  lessees  in  the  land,  in 
default  of  payment  of  the  sum  found  due,  is  proper.  The  decree  and 
sale  in  such  case  will  not  affect  the  interest  of  the  parties  holding  the 
reversion  in  the  land.    Ibid.  66. 

12.  A  separate  personal  decree  not  contemplated  by  the  lien  law.  The 
Mechanic's  Lien  Law  does  not  contemplate  any  such  thing  as  a  per- 
sonal decree  alone.  The  decree  rendered  may  operate  as  such,  so  far 
as  respects  any  deficiency  after  there  has  been  a  sale  upon  execution  of 
the  property  subject  to  the  lien,  and  it  fails  to  satisfy  the  amount  found 
due.     Bouton  et  al.  v.  Board  of  Supervisors  of  McDonough  County,  384. 

13.  A  general  decree  authorized  by  stipulation.  Where,  during  the 
pendency  of  a  petition  for  a  mechanic's  lien,  the  defendants  gave  their 
notes  for  the  sum  due,  and  a  stipulation  that,  in  case  of  default  of  "pay- 
ment of  said  notes,  or  either  of  them,  according  to  the  terms  thereof, 
then,  after  twenty-four  hours' written  notice,"  authorizing  the  complain- 
ant to  enter  their  default,  and  have  a  decree  for  the  whole  amount  of 
both  notes,  with  interest,  and  that  immediate  execution  might  issue 
thereon,  it  was  held,  that  this  authorized  a  general  decree,  in  case  of 
default,  and  did  not  require  the  decree  to  be  special,  as  in  ordinary 
cases.    Johnson  v.  Estabrook,  75. 

14.  Of  the  summons — its  sufficiency.     See  PROCESS,  1. 

AS  TO  SEPARATE  ESTATE  OF  MARRIED  WOMEN. 

15.  Lien  in  equity  thereon — how  established.  See  MARRIED  WO- 
MEN, 5,  6. 

LIMITATIONS. 

Limitation  act  of  1839. 

1.  Good  faith.  The  words  "good  faith,"  as  used  in  the  Statute  of 
Limitations  of  1839,  must  receive  a  practical,  common  sense  construc- 
tion, and  a  purchaser  who  bu}-£  and  pays  his  money  for  land  under  the 
belief  that  he  is  acquiring  title,  acquires  title  in  good  faith,  within  the 
meaning  of  the  statute.     Winters  v.  Haines,  585. 

2.  The  fact  that  a  purchaser  may  err  in  judgment,  or  do  an  act  that 
another,  under  like  circumstances,  might  not  do,  is  not  enough  to  im- 
peach the  good  faith  of  the  transaction,  when  the  purchase  is  made  with 
an  honest  purpose,  although  the  real  title  is  not  acquired.    Ibid.  585. 
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Of  cumulative  disabilities. 

3.  Where  a  statute  of  limitation  has  once  begun  to  run,  no  subse- 
quent or  supervening  disability  in  the  part}'  against  whom  it  is  taking 
effect  will  arrest  its  operation.  Cumulative  disabilities  can  not,  there- 
fore,  be  regarded.    Keil  et  al.  v.  Healey  et  al.  104. 

4  Where  a  female  who  had  made  a  conveyance  of  land  during  in- 
fancy was  not  married  until  some  five  months  after  becoming  eighteen 
years  old,  it  was  held,  that  her  coverture  did  not  furnish  any  excuse  for 
her  not  taking  steps  to  avoid  the  deed  within  three  years  after  her  ma- 
jority. Ibid.  104. 
Lapse  of  time  aside  from  the  statute. 

5.  Delay  in  filing  bill  to  establish  a  resulting  trust.  Where  a  bill 
was  filed  to  have  a  deed  set  aside,  and  to  have  a  resulting  trust  declared, 
within  a  year  after  the  facts  of  the  trust  came  to  the  complainant's 
knowledge,  this  was  not  such  an  unreasonable  delay  as  to  bar  equitable 
relief.     Ward  v.  Armstrong,  151. 

6.  Of  the  time  within  which  the  owner  of  land  must  vindicate  his  title 
against  a  forgery.    See  FORGED  RELEASE  OR  TITLE,  1,  2. 

LIS  PENDENS.    See  PURCHASERS,  1. 

MANDAMUS. 
Whether  the  proper  remedy. 

To  compel  county  board  to  provide  a  suitable  jail.    See  JAILS,  1. 

MARRIED  WOMEN. 

Husband's  title  to  property  by  marriage. 

1.  Since  the  statute  of  1861,  relating  to  the  rights  of  married  women, 
the  husband  does  not,  by  marriage,  acquire  title  to  the  money  and  per- 
sonal property  of  the  wife,  but  she  retains  all  her  rights  of  property,- 
and  may  deal  with  the  same  as  if  sole.     Whitford  et  al.  v.  Daggett,  144. 

Money  loaned  to  husband. 

2.  Right  of  the  wife  in  respect  thereto.  Money  of  the  wife  loaned  to 
the  husband,  either  before  or  after  marriage,  is  a  proper  charge  against 
him  while  living,  and  against  his  estate  after  his  death.     Ibid.  144. 

Contracts  by  married  women. 

3.  A  note  and  mortgage  given  by  a  married  woman,  for  a  pre-exist- 
ing debt  of  her  husband,  is  void.     Wilhelm  v.  Schmidt  et  al.  183. 

Mortgage  by  married  women. 

4.  The  husband  not  joining.  The  laws  relating  to  the  conveyance  of 
real  estate  not  being  changed  by  the  Married  Woman's  Act  of  1861,  a 
mortgage  given  by  a  married  woman  living  separate  from  her  husband, 
upon  her  real  estate,  to  secure  the  payment  of  the  purchase  money  of 
other  property  bought  by  her,  her  husband  not  joining  therein,  as  a 
conveyance  is  void.    Lewis  v.  Graves,  205. 
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Lien  in  equity  upon  separate  estate. 

5.  Hoio  established.  The  execution  of  a  mortgage  by  a  married 
woman,  alone,  upon  her  separate  property,  may  furnish  a  satisfactory 
ground  upon  which  a  court  of  equity  may  properly  establish  a  lien  upon 
it;  but  if  this  is  done,  the  lien  will  have  no  retroactive  operation  so  as 
to  affect  rights  acquired  prior  to  the  decree  and  after  the  execution  of 
the  mortgage.  The  lien  will  operate  upon  the  property  in  its  condition 
at  the  date  of  the  decree.    Lewis  v.  Graves,  205. 

6.  Where  a  married  woman  without  her  husband  executed  a  mort- 
gage upon  her  real  estate,  and  afterwards  the  same  was  sold  under  a 
proceeding  to  enforce  a  mechanic's  lien  for  improvements  thereon,  it  is 
error,  on  foreclosure  of  the  mortgage,  to  declare  it  the  prior  lien.  Ibid. 
205. 

MASTER  AND  SERVANT. 

Injury  by  negligence  op  fellow- servant. 

1.  Liability  of  the  common  master.  It  is  a  well  settled  doctrine,  that 
a  railway  company  is  not  responsible  to  its  servants  or  agents  for  an 
injury  occasioned  by  the  negligence  of  fellow-servants  while  acting  in 
the  same  service,  when  such  other  servants  are  competent,  or  the  com- 
pany has  no  notice  to  the  contrary.  Chicago  and  Alton  M.  M.  Co.  v. 
Hush,  570. 

2.  The  rule  that  a  railway  company  is  not  responsible  for  an  injury 
to  an  employee,  resulting  from  the  negligence  of  a  co-employee  with 
the  party  injured,  and  in  the  same  line  of  business,  has  no  application 
to  a  case  where  the  party  injured  is  a  conductor  obeying  orders  from 
the  assistant  superintendent,  whose  negligence  produces  the  injury;  as 
between  the  conductor  and  the  company,  the  assistant  superintendent  is 
the  representative  of  the  company,  and  his  orders  and  those  of  his 
assistants  are  those  of  the  company.  Chicago,  Burlington  and  Quincy 
JR.  jS.  Co.  v.  McLallen,  Admr.  109. 

Care  required  of  servant. 

3.  Must  be  commensurate  with  danger  of  employment.  Although 
machinery  furnished  by  a  railroad  company  for  the  use  of  its  employees 
may  be  unsafe,  yet  if  an  employee,  knowing  the  character  of  the  ma- 
chinery, continues  to  use  it,  he  is  bound  to  exercise  care  commensurate 
with  the  danger;  and  if  he  fails  to  do  so,  and  is  injured, his  negligence 
will  preclude  a  recovery  against  the  company  on  account  of  such  injury. 
Toledo,  Wabash  and  Western  Ry.  Co.  v.  Asbury,  Admx.  429. 

MEASURE  OF  DAMAGES. 
Exemplary  damages. 

1.  In  suit  on  bond  under  Dram  Shop  Act.  In  a  suit  upon  a  bond 
executed  under  the  5th  section  of  the  Dram  Shop  Act,  exemplary  dam- 
ages can  not  be  recovered,  but  only  such  actual  damages  as  the  party 
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for  whose  use  the  suit  is  brought  may  sustain,  either  in  person,  property 
or  means  of  support.     Cobb  v.  The  People,  use,  etc.  511. 

2.  In  trespass  for  levying  second  distress  warrant.  Where  a  land- 
lord  has  levied  a  distress  warrant  for  rent  claimed  to  be  due,  and  on  a 
trial  the  jury  has  found  there  was  no  rent  due,  and  judgment  is  ren- 
dered on  the  verdict,  and  the  landlord,  disregarding  that  judgment, 
levies  another  distress  warrant  upon  the  same  claim  for  rent,  the  tenant 
may,  in  an  action  for  trespass,  recover  exemplary  damages.  Glevenger 
v.  Dunaway,  367. 

In  suit  for  fraud  and  deceit. 

3.  In  suit  by  one  partner  for  fraud  in  procuring  him  to  execute  firm 
note.  Where  one  has  been  induced,  by  false  representations,  upon  the 
purchase  of  the  interest  of  outgoing  partners  in  a  business,  to  execute  a 
note,  in  the  name  of  the  new  firm,  for  a  greater  amount  than  the  invoice 
price,  and  afterwards,  by  reason  of  the  insolvency  of  his  partner  in  the 
new  firm,  he  has  the  whole  note  to  pay,  he  can  only  recover,  in  a  suit 
for  fraud  and  deceit  against  the  party  making  the  false  representations, 
his  proportion  of  the  excess  of  the  note  over  the  value  of  the  property 
actually  purchased.    Schwabacker  et  al.  v.  Riddle,  517. 

For  not  accepting  cattle  sold. 

4.  Where  cattle  are  sold  for  future  delivery,  if,  at  the  time  and  place 
for  delivery,  they  are  worth  as  much  as  the  contract  price,  the  seller, 
not  being  damaged,  can  not  recover  of  the  buyer,  for  not  accepting  the 
same,  more  than  nominal  damages.    Foos  et  al.  v.  Sabin,  564. 

Recovery  on  quantum  meruit. 

5.  Where  a  party,  at  great  expense,  provides  himself  with  tools  and 
materials,  for  the  purpose  of  carrying  on  a  continuous  business  for  five 
years,  under  a  special  contract  with  the  trustees  of  the  reform  school, 
whereby  he  is  to  have  the  labor  of  a  certain  number  of  the  inmates  oT 
such  school  for  five  years,  at  a  certain  price  per  day,  and  it  appears  the 
trustees  had  no  power  to  make  such  contract,  in  a  suit  by  the  trustees 
to  recover  upon  the  quantum  meruit  for  one  year's  labor  of  the  inmates, 
performed  under  the  contract,  it  would  be  plainly  unjust  to  take  the 
price  named  as  a  basis  upon  which  to  calculate  the  value  of  the  labor 
actually  performed.  Clement  v.  Board  of  Trustees  of  State  Reform 
School,  311. 

Of  remote  and  proximate  cause. 

6.  As  affecting  the  measure  of  damages.  The  damages  to  be  recovered 
in  an  action  must  always  be  the  najtural  and  proximate  consequence  of 
the  wrongful  act  complained  of.  If  a  new  force  or  power  has  inter- 
vened, of  itself  sufficient  to  stand  as  a  cause  of  the  mischief  or  injury, 
the  first  must  be  considered  as  too  remote.  Schmidt  et  al.  v.  Mitchell, 
195. 
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Sale  of  intoxicating  liquor. 

7.     Civil  liability  of  seller — as  to  remote  or  proximate  cause  of  injury. 
See  INTOXICATING  LIQUORS,  1,  2. 
In  suit  on  appeal  bond  in  forcible  detainer. 

S.  By  landlord  against  tenant  holding  over.  See  LANDLORD  AND 
TENANT,  3,  4. 

On  dissolution  of  injunction. 

9.     Where  judgment  at  law  was  enjoined.    See  INJUNCTIONS,  5. 

MECHANIC'S  LIEN.    See  LIENS,  2  to  13. 

MERGER. 

In  a  judgment.  « 

1.  Whether  original  cause  of  action  is  merged.  After  judgment  up- 
on a  promissory  note,  the  note  is  no  longer  a  subsisting  cause  of  action, 
but  is  merged  in  the  judgment,  but  this  is  not  so  if  the  judgment  is  void. 
Richardson  v.  Aiken,  221. 

MINES  AND  MINERS. 
Injury  from  negligence. 

1.  Liability  of  owners  for  death  caused  by  want  of  second  escapement. 
Where  a  coal  company  had  opened  three  coal  mines,  the  first  some  sev- 
enty feet  below  the  surface,  the  second  some  sixty-five  feet  below  the 
first,  and  the  third  one  hundred  and  twenty  feet  below  the  second,  and, 
though  the  same  had  been  in  operation  for  about  two  years,  there  was 
no  second  escapement  constructed  to  the  second  and  third  mines,  and, 
while  employing  more  than  fifteen  laborers  in  the  second  mine,  a  fire 
occurred  in  the  main  shaft,  filling  the  latter  mine  with  smoke,  and  the 
miners,  in  the  alarm  and  confusion  consequent  on  the  alarm,  rushed  to 
the  shaft,  and  one  fell  down  the  shaft  into  the  third  mine  and  was  killed, 
it  was  held,  that  the  company  was  liable,  in  an  action,  to  his  widow  for 
his  death,  even  though  the  fire  was  purely  accidental,  for  the  neglect  to 
have  a  second  means  of  escape.     Wesley  City  Coal  Co.  v.  Healer,  126. 

MISTAKE. 

AS  TO  NAME  OF  PARTY  IN  CONTRACT. 

1.  Effect  thereof  Although  a  party  to  a  lease  may  be  misnamed  in 
the  body  of  the  writing,  yet  if  he  signs  it,  it  is  his  contract,  no  matter 
by  what  name  he  is  called  in  the  body  of  the  instrument.  Montanye  v. 
Wallahan,  355. 

MONEY  HAD  AND  RECEIVED. 
When  an  action  lies  therefor. 

1.  The  action  for  money  had  and  received  is  an  equitable  action, 
and  lies  whenever  one  party  has  obtained  money  which,  in  equity  and 
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good  conscience,  he  ought  not  to  be  permitted  to  retain.    Barnes  v. 
Johnson,  95. 

2.  Although  an  action  for  money  had  and  received  lies  where  the 
defendant  has  in  his  hands  money  belonging  to  the  plaintiff,  which,  in 
conscience,  he  ought  not  to  retain,  yet  it  will  not  lie  where  the  plaintiff 
has  given  his  note  for  money,  and  the  same  remains  unpaid  in  the 
hands  of  an  assignee,  as  the  payee  may  have  to  take  it  up.  Martin  v 
Chambers,  579. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Sale  under  power  in  mortgage. 

1.  Party  participating  in,  not  allowed  to  urge  inadequacy  of  price. 
"Where  the  owner  of  land  sold  under  a  power  in  a  mortgage,  attends  the 
sale,  and,  through  his  attorney,  bids  upon  the  same,  and  allows  it  to  be 
sold  to  another,  he  will  not  be  permitted,  years  after,  and  when  valuable 
improvements  have  been  made  on  it  by  subsequent  purchasers,  to  im- 
peach the  sale  on  the  ground  that  the  property  was  sold  for  less  than  its 
true  value.     Watson  et  al.  v.  Sherman  et  a\.  263. 

2.  Of  the  notice  and  publication  thereof.     See  NOTICE,  10,  11. 
Notice  of  sale  under  deed  of  trust. 

3.  Construction  of  the  power.  Where  a  trust  deed,  or  mortgage  with 
a  power  of  sale,  provides  that  the  mortgagee  may  sell  after  having  ad- 
vertised such  sale  sixty  days  in  a  newspaper  published  in,  etc.,  by  post- 
ing  up  notices  in  four  places  in  the  county,  the  word  "  by  "  will  be 
regarded  as  inserted  by  mistake,  in  place  of  the  word  "or,"  and  it  will 
be  sufficient  if  notice  is  given  by  publication  or  by  posting.     Ibid.  263. 

Sale  under  deed  of  trust. 

4.  Of  the  place  of  sale  when  that  named  in  deed  is  destroyed  by  fire? 
Where  the  place  of  sale  provided  for  in  a  deed  of  trust,  is  the  north 
door  of  the  court  house,  and  before  the  day  of  sale  the  court  house  is 
destroyed  by  fire,  a  sale  made  on  the  ground  immediately  in  front  of 
where  the  north  door  was  at  the  time  of  the  execution  of  the  deed  is 
good.     Chandler  v.  White  et  al.  435. 

Where  mortgagor  has  conveyed  part. 

5.  Rights  and  remedy  of  purchaser  as  to  order  of  sale  under  power  in 
mortgage.  If  a  party  is  equitably  entitled  to  have  a  part  of  mortgaged 
premises,  not  alienated  by  the  mortgagor,  first  sold  under  a  power  in 
the  mortgage,  he  must  apply  to  a  court  of  chancery  before  the  sale,  and 
if  he  does  not,  the  sale  can  not  be  set  aside  as  against  a  bona  fide  pur- 
chaser.   St.  Joseph  Manf.  Co.  v.  Daggett,  556. 

Release  of  mortgage. 

6.  By  talcing  new  notes  under  composition  agreement.  Where  a  party, 
having  a  note  secured  by  mortgage,  and  after  the  institution  of  pro- 
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Release  op  mortgage.  Continued. 
ceedings  in  bankruptcy  by  him  against  the  maker,  enters  into  an  agree- 
ment with  the  other  creditors  of  the  maker  to  dismiss  the.  proceedings 
in  bankruptcy,  and  to  take  a  new  note,  payable  in  two  years  from  date, 
without  interest,  in  the  absence  of  proof  of  the  intention  of  the  parties, 
the  taking  of  such  new  note  will  operate  as  a  release  of  the  mortgage. 
Jarnagan  v.  Gaines,  203. 

Chattel  mortgages. 

7.  Before  whom  mag  be  acknowledged.  A  chattel  mortgage  may  be 
acknowledged  before  a  police  magistrate  of  a  village,  by  a  resident  of 
the  township  in  which  the  village  is  situated,  although  he  is  not  a  resi- 
dent or  voter  in  the  village.     Ticknor  v.  McClelland  et  al.  471. 

8.  Of  the  certificate  of  acknowledgment.  A  certificate  of  a  justice, 
that  a  chattel  mortgage  executed  by  a  resident  was  duly  acknowledged 
before  such  justice  by  the  mortgagor,  is  a  substantial  compliance  with 
the  statute,  without  adding  the  words  "and  entered  by  me,"  provided 
the  justice  in  fact  makes  the  entry  on  his  docket  as  required  by  law. 
Schroder  v.  Keller,  46. 

9.  The  object  of  the  legislature  in  providing  for  the  justice  to  certify 
that  he  had  made  such  entry,  was  to  make  the  certificate  evidence  of 
the  fact  that  he  had  done  so,  without  having  to  resort  to  the  docket,  and 
if  the  justice  omits  to  state  such  fact  in  his  certificate,  recourse  may  be 
had  to  the  docket  itself  to  prove  such  fact.    Ibid.  46. 

10.  Rights  and  powers  of  mortgagee  after  condition  broken.  By  the 
forfeiture  of  the  condition  of  a  chattel  mortgage,  and  possession  taken 
thereunder  by  the  agent  of  the  mortgagee,  the  legal  title  to  the  chattels 
vests  in  the  mortgagee,  and  he  may  lawfully  sell  and  transfer  the  prop- 
erty at  private  sale,  being  responsible,  however,  to  the  mortgagor  for 
any  injury  sustained  by  him  by  reason  of  his  omission  to  comply  with 
the  terms  of  the  power  in  the  mortgage.  McConnell  et  al.  v.  The  Peo- 
ple, use  of  Purvines,  583. 

11.  Sale  by  an  officer,  as  agent  of  the  mortgagee,  and  also  under  exe- 
cution against  mortgagor.     See  SALES,  10,  11,  12. 

Purchaser  under  foreclosure. 

12.  Takes  the  place  of  the  mortgagee.     See  PURCHASERS,  2. 
Power  op  mortgagor  after  foreclosure. 

13.  And  herein,  of  the  creation  of  a  mechanic' s  lien.  See  LIENS,  4; 
PARTIES,  5. 

Mortgagee  in  possession. 

14.  Whether  ejectment  will  lie  against  him  at  the  suit  of  heirs  of 
mortgagor.    See  EJECTMENT,  1. 

Rights  of  mortgagee  after  condition  broken. 

15.  And  of  his  remedies.    Same  title,  2. 
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MUNICIPAL  INDEBTEDNESS. 
Legislative  power  to  create. 

1.  The  legislature  has  no  power  to  authorize  the  supervisor  and 
town  clerk  of  a  town  to  create  a  corporate  debt,  without  the  consent  of 
the  people,  expressed  at  the  polls.    Barnes  v.  Town  of  Lacon,  461. 

Constitutional  limitation. 

2.  A  debt  payable  in  the  future,  or  payable  upon  a  contingency,  or 
the  happening  of  some  event,  such  as  the  rendering  of  service  or  the 
delivery  of  property,  as  well  as  a  debt  payable  presently  and  absolutely, 
is  within  the  constitutional  prohibition  relating  to  the  incurring  of 
debts  by  municipal  corporations,  and  it  makes  no  difference  whether 
the  debt  be  for  current  expenses  or  for  something  else.  City  of  Spring- 
field v.  Edwards,  626. 

3.  But  appropriations  may  be  made  or  warrants  drawn  upon  the 
treasury  in  anticipation  of  taxes  to  be  thereafter  collected,  provided  the 
tax,  at  the  time  of  the  appropriation,  be  actually  levied,  and  the  legal 
effect  of  the  contract  between  the  corporation  and  the  individual,  made 
at  the  time  of  the  appropriation,  be  such  that  it  shall  operate  to  prevent 
any  liability  to  accrue  on  the  contract  against  the  corporation.  Where 
a  fund  is  provided  to  meet  the  same,  the  appropriation  or  warrant 
creates  no  liability,  but  one  thing  is  simply  exchanged  for  another. 
Ibid.  626. 

Failure  to  collect  tax  and  pay  over. 

4.  Remedy — against  whom — in  respect  to  appropriations  made  on  its 
faith.  For  any  failure  of  the  proper  officers  to  collect  and  pay  over 
taxes  in  accordance  with  the  appropriations,  the  remedy  must  be  against 
the  officers  and  not  against  the  corporation,  otherwise  a  contingent  debt 
would  be  incurred.    Ibid.  626. 

On  the  division  op  townships. 

5.  Of  the  apportionment  of  debts.  See  DIVISION  OF  TOWN- 
SHIPS, 1,  2.  ' 

MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 
Corporate  purpose. 

1.  Subscription  to  railroad  in  another  State.  The  creation  of  muni- 
cipal indebtedness  in  the  subscription  to  the  capital  stock  of  a  railroad 
lying  wholly  in  another  State,  is  for  a  corporate  purpose;  as,  in  the 
case  of  the  city  of  Quincy,  situated  upon  the  western  border  of  the  State, 
subscribing  to  the  Stock  of  a  railroad  to  be  constructed  from  a  point  on 
the  Mississippi  river,  opposite  that  city,  in  the  State  of  Missouri,  to  a 
point  westward,  in  Nebraska.  Quincy,  Missouri  and  Pacific  R.  R.  Go. 
v.  Morris,  410. 

2.  To  secure  location  of  public  building.  Counties,  towns  and  other 
municipal  bodies  might,  under  the  old  constitution,  be  invested  with 
power  to  vote  donations  to  secure  the  location  and  erection  of  an  uni- 
versity, as  this  is  a  corporate  purpose,  within  the  meaning  of  the  con- 
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Corporate  purposes.    Continued. 
stitution.    Supervisor  and  Assessor  of  Hensley  Township  v.  The  People 
ex  rel.  Bailey,  544. 

3.  It*  the  legislature  authorizes  a  municipal  corporation  to  vote  a 
donation  or  subscription  to  secure  the  location  and  erection  of  a  public 
building,  a  vote  authorizing  the  same  will  create  a  legal  liability.  The 
courts  can  not  inquire  into  the  propriety  or  policy  of  such  legislation. 
Ibid.  544. 

AS  TO  THE  MODE  OP  PROCURING  SUBSCRIPTION. 

4.  By  giving  assurances  as  to  building  the  railroad  to  be  subscribed 
for.  Assurances  by  the  officers  of  a  railway  company,  in  writing,  that 
if  a  vote  by  a  town  is  in  favor  of  subscription  to  its  capital  stock,  the 
bonds  will  not  be  called  for  until  satisfactory  assurance  is  given  of  the 
completion  of  the  road,  can  not  be  regarded  as  a  fraud  operating  to 
induce  an  affirmative  vote.  And  when  such  a  vote  is  had,  if  the  super- 
visor enters  into  a  further  agreement  to  issue  but  half  of  the  bonds 
voted,  on  satisfactory  assurances,  this  will  not  release  a  new  town, 
formed  out  of  part  of  the  original  town,  from  the  payment  of  its  just 
proportion.     Ibid.  544. 

Subscription  upon  condition. 

5.  Under  the  act  of  April  16,  1869,  authorizing  municipal  subscrip- 
tions to  railroads,  upon  conditions,  and  providing  such  bonds  or  sub- 
scription "  shall  not  be  valid  and  binding  until  such  conditions 
precedent  shall  have  been  complied  with,"  it  is  not  essential  to  the 
validity  of  the  subscription,  or  bonds  issued  thereunder,  that  the  condi 
tions  annexed  shall  have  first  been  performed.  If  performed  afterwards 
the  bonds  will  be  valid.     Town  of  Eagle  v.  Kohn  et  al.  292. 

6.  Municipal  bonds  issued  upon  a  subscription  to  a  railway  com 
pany,  with  conditions  annexed,  upon  which  the  bonds  were  to  be  issued 
under  the  act  of  April  16,  1869,  are  not  valid  and  binding,  even  in  the 
hands  of  an  innocent  holder,  for  value,  where  the  conditions  named 
have  not  been  complied  with.     Ibid.  292. 

Election  held  prior  to  new  constitution. 

7.  Constitutional  limitation.  That  section  of  the  constitution  of 
1870  which  prohibits  municipal  subscriptions  to  railroads  or  private 
corporations,  except  upon  a  vote  of  the  people  of  the  municipalities, 
had  prior  to  the  adoption  of  the  constitution,  operates  to  prohibit  any 
such  subscription  unless  the  prior  vote  in  reference  thereto  was  had 
under  an  existing  law.  A  merely  voluntary  vote,  even  though  it  was 
directed  by  an  ordinance  of  a  city  in  which  the  proposition  was  pend- 
ing, will  not  avail  to  remove  the  restriction.  Quincy,  Missouri  and 
Pacific  B.  B.  Co.  v.  Morris,  410. 

8.  Exception  in  respect  to  the  city  of  Quincy.  Under  the  24th  section 
of  the  schedule  of  the  constitution  of  1870,  exempting  the  city  of 
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Quincy  from  the  prohibition  mentioned,  so  far  as  the  people  of  that 
municipality  had  voted  for  such  purpose  prior  to  the  13th  day  of  Decem- 
ber, 1809,  it  is  held,  that  a  vote  on  the  subject  of  municipal  subscription, 
had  by  the  people  of  that  city  in  pursuance  of  an  ordinance  thereof 
but  not  under  any  then  existing  law,  was  valid  and  effectual  for  the 
purpose  of  such  subscription.  Quincy,  Missouri  and  Pacific  R.  JR.  Co. 
v.  Morris,  410. 

9.  Subscription  by  the  city  of  Quincy  to  the  capital  stock  of  the  Quincy, 
Missouri  and  Pacific  Railroad  Company.  So  it  is  held,  that  a  subscrip- 
tion by  the  city  of  Quincy  to  the  capital  stock  of  the  Quincy,  Missouri 
and  Pacific  Railroad  Company,  made  after  the  adoption  of  the  consti- 
tution of  1870,  in  pursuance  of  a  vote  of  the  people  of  that  city  had  on 
the  7th  day  of  August,  1869,  not,  however,  under  any  existing  law,  was 
a  valid  and  binding  subscription,  and  the  city  was  authorized  to  issue 
its  bonds  therefor  according  to  the  conditions  upon  which  the  subscrip- 
tion was  made,  and  this,  without  reference  to  the  validity  of  that  portion 
of  the  statute  which  took  effect  on  the  1st  day  of  July,  1871,  purporting 
to  legalize  the  election  mentioned.    Ibid.  410. 

Subscription  without  a  vote. 

10.  Power  of  the  legislature  to  authorize  the  subscription  without  a 
vote — effect  of  constitution  of  1870.  Further,  the  last  clause  of  section 
24  of  the  schedule  of  the  constitution  of  1870,  left  the  power  in  the 
legislature  to  authorize  the  city  of  Quincy  to  make  the  subscription, 
precisely  as  it  was  under  the  constitution  of  1848,  under  which  the  sub- 
scription could  have  been  authorized  without  any  vote  on  the  subject 
by  the  people, — and  that  authority  was  conferred  by  the  act  in  force 
July  1,  1871.     Ibid.  410. 

Of  a  vote  unauthorized  by  law. 

11.  Effect  upon  subscription.  A  vote  of  the  people  of  a  town  to- 
subscribe  to  the  capital  stock  of  a  railroad  company,  in  the  absence  of 
any  law  authorizing  such  vote  or  subscription,  is  not  binding  upon  the 
town.    Barnes  v.  Town  of  Lacon,  461. 

Legalization  of  void  subscription. 

12.  Power  of  the  legislature.  Where  an  election  for  the  purpose  of 
voting  upon  a  subscription  to  a  railroad  company  is  held  without  any 
authority  of  law,  and  in  pursuance  of  a  vote  at  such  election  a  subscrip- 
tion is  made  by  the  supervisor  of  the  town  without  any  authority  of 
law,  the  whole  proceeding  is  void,  and  the  legislature  can  not,  by  any 
subsequent  act,  legalize  the  same.    Ibid.  461. 

Of  a  bona  fide  holder  for  value. 

13.  How  far  protected.  If  municipal  bonds  are  merely  voidable, 
they  may  be  enforced  in  the  hands  of  an  innocent  purchaser  for  value, 
but  if  they  are  absolutely  void,  they  can  not  be  enforced  either  by  the 
original  holder  or  a  purchaser  for  value.    Ibid.  461. 
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MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 
Op  a  bona  fide  holder  for  value.    Continued. 

14.  Municipal  bonds  issued  in  aid  of  railroads  are  to  be  treated  as 
commercial  paper,  and  the  coupons  attached  thereto  are  negotiable  by- 
delivery  only,  without  indorsement.  Being  of  such  character,  unless 
the  statute  declares  otherwise,  a  bona  fide  holder  of  such  paper  will  be 
protected,  and  is  not  required  to  take  notice  of  the  conditions  upon 
which  they  were  issued,  or  the  resolutions  upon  the  records  of  the  rail- 
way company.     Town  of  Eagle  v.  Kohn  et  at.  292. 

Subsequent  holder  with  notice. 

15.  When  bound  by  recitals.  Where  a  municipal  bond  contains  a 
recital  that  it  is  issued  in  payment  of  a  subscription  made  in  pursuance 
of  a  vote  of  the  people  at  an  election  therein  specified,  and  there  was 
no  law  authorizing  such  election  and  subscription,  the  holder  has  notice, 
by  such  recital,  of  the  illegality  of  such  subscription.  Barnes  v.  Town 
of  Lacon,  461. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Care  required  in  proportion  to  the  danger  of  injury  at  a  given 
place.  Where  stock  is  permitted  by  law  to  run  at  large  in  a  town  or 
village  through  which  a  railroad  runs,  and  the  fact  is  known  to  the 
operators  of  the  road,  they  will  be  held  to  a  higher  degree  of  care  than 
where  they  have  the  road  fenced  and  have  no  reason  to  expect  stock 
will  be  found  on  their  track.  Chicago  and  Alton  R.  R  Co.  v.  Mingle, 
397. 

2.  Running  trains  through  towns  at  high  rate  of  speed.  It  is  the  duty 
of  a  railroad  company,  whose  road  runs  through  a  village,  to  run  their 
trains,  whilst  in  the  village,  at  such  a  rate  of  speed  as  to  have  them 
under  control,  and  be  able  to  avoid  injury  to  persons  or  property,  though 
there  is  no  ordinance  of  such  village  on  the  subject;  and  if  they  fail  to 
do  so  they  are  guilty  of  negligence.     Ibid.  397. 

3.  It  is  gross  negligence  on  the  part  of  a  railroad  company,  to  run 
its  trains  through  a  town  at  a  rate  of  speed  prohibited  by  law,  and  if 
the  company  does  so  run  its  trains,  and  thereby  causes  the  death  of  a 
person  who  is  himself  in  the  exercise  of  due  care  and  caution,  it  is 
liable  in  an  action  by  the  representatives  of  the  person  so  killed. 
Chicago  and  Alton  R.  R.  Co.  v  Becker,  Admr.  483. 

4.  As  to  the  mode  of  directing  the  running  of  trains.  Where  a  rail- 
way company,  through  its  proper  agent,  gave  the  conductor  of  a  wild 
freight  train  orders  to  leave  a  certain  station  and  run  to  the  next  ahead 
of  a  passenger  train,  and  failed  to  notify  the  conductor  of  the  passenger 
train  of  such  fact,  and  restrain  its  speed,  whereby  a  collision  occurred, 
resulting  in  the  death  of  the  conductor  of  the  freight  train,  this  was 
held  to  be  negligence  on  the  part  of  the  company.  Chicago,  Burling- 
ton and  Quincy  R.  R.  Co.  v.  McLallen,  Admr.  109. 
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NEGLIGENCE.     Negligence  in  railroads.    Continued. 

5.  Duty  to  furnish  safe  machinery.  It  is  the  duty  of  railroad  com- 
panies to  furnish  good,  well  constructed  machinery,  adapted  to  the 
purposes  of  its  use,  of  good  material  and  of  the  kind  that  is  found  to 
be  safest  when  applied  to  use ;  and  whilst  they  are  not  required  to  seek 
and  apply  every  new  invention,  they  must  adopt  such  as  is  found  by 
experience  to  combine  the  greatest  safety  with  practical  use.  Toledo, 
Wabash  and  Western  By.  Go.  v.  Asbury,  Admx.  429. 

Stock  running  at  large. 

6.  When  not  negligence  unless  prohibited  by  law.  It  is  not  negli- 
gence for  the  owner  of  stock  to  permit  it  to  run  at  large  in  a  village 
through  which  a  railroad  runs,  if  it  is  not  prohibited  by  law.  Chicago 
and  Alton  B.  B.  Co.  v.  Engle,  397. 

Contributory  and  comparative  negligence. 

7.  Of  due  care  on  the  part  of  the  plaintiff,  as  an  element  to  be  con- 
sidered. In  an  action  against  a  city,  to  recover  for  a  personal  injury 
resulting  from  negligence  in  the  construction  of  steps  from  a  higher  to 
a  lower  part  of  a  sidewalk,  it  is  error  to  instruct  the  jury  that  if  the 
steps  were  improperly  constructed  the  city  is  liable,  as  ignoring  the 
question  of  their  safety  by  the  use  of  reasonable  care.  City  of  Chicago 
v.  Bixby,  82. 

8.  Conductor  killed  while  running  under  orders.  Where  the  conduc- 
tor of  a  wild  or  extra  train  of  freight  cars  was  ordered,  by  telegraph 
from  the  assistant  superintendent,  to  leave  a  certain  station  and  run  to 
the  next,  ahead  of  a  passenger  train  then  due  by  the  time  table,  and  did 
attempt  to  do  so,  but  was  killed  by  the  passenger  train  colliding  with 
his  train,  it  was  held,  that  he  had  the  right  to  expect  that  the  passenger 
train  was  behind  time,  and  was  not  guilty  of  such  negligence  as  to  pre- 
clude a  recovery.  Chicago,  Burlington  and  Quincy  B.  B.  Co.  v.  McLal- 
len,  Admr.  109. 

9.  Passenger  leaving  cars  whilst  in  motion.  The  fact  that  a  passenger 
on  a  railroad  is  in  danger  of  being  carried  past  his  station  will  not 
justify  him  in  getting  off  whilst  the  train  is  in  motion,  or  in  impru- 
dently exposing  himself  to  danger ;  and  if  he  does  either,  and  is  injured 
in  consequence  thereof,  it  is  owing  to  his  own  want  of  ordinary  care, 
and  he  can  not  recover  in  a  suit  against  the  railroad  company  for  such 
injury.     Illinois  Central  B.  B.  Co.  v.  Lutz,  598. 

10.  Want  of  proper  care  caused  by  alarm.  A  party  giving  another 
a  reasonable  cause  for  alarm  can  not  complain  that  the  person  so 
alarmed  has  not  exercised  cool  presence  of  mind,  and  thereby  find  pro- 
tection from  responsibility  for  damages  resulting  from  the  alarm,  when 
he  is  guilty  of  negligence  or  violation  of  law  contributing  to  the  injury. 
Wesley  City  Coal  Co.  v.  Healer,  126. 

11.  In  respect  to  construction  of  guard  to  curve  of  railroad,  resulting 
in  injury  to  employee.    Where  a  switchman  of. a  railway  company, 
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NEGLIGENCE. 
Contributory  and  comparative  negligence.     Continued. 

while  engaged  in  coupling  cars  from  the  inside  of  a  short  curve,  caught 
his  foot  between  the  main  rail  and  the  guard  placed  about  three  inches 
from  it  to  prevent  the  wheels  from  jumping  the  track,  and  thereby  lost 
his  leg  by  having  it  run  over;  and  it  appeared,  from  the  testimony  of 
men  of  experience,  that  the  guard  rail  was  properly  constructed,  and 
that  it  was  hazardous  to  couple  from  the  inside,  but  comparatively  safe 
from  the  outside  of  the  curve,  and  that  the  party  injured  was  familiar 
with  the  curve,  and  gave  no  notice  to  the  company  of  any  defect,  it  was 
held,  that  even  if  the  company  was  guilty  of  negligence  as  to  the  man- 
ner in  which  the  guard  was  constructed,  it  was  slight,  and  that  of  the 
switchman  gross,  and  that  he  was  not  entitled  to  recover  for  the  injury. 
Foster  v.  Chicago  and  Alton  B.  B.  Co.  164. 

12.  Uncoupling  cars  by  brakeman.  Where  a  brakeman,  in  uncoup- 
ling a  combination  car  to  be  left  on  a  switch,  which  has  a  railing, 
instead  of  remaining  on  such  car,  as  was  his  duty,  gets  upon  a  flat 
car  next  to  it,  and,  in  consequence  of  the  jerk  caused  by  the  putting 
on  steam  to  start  the  train,  is  thrown  off  and  run  over,  his  own  care- 
lessness and  negligence  will  be  such  as  to  preclude  him  from  recover- 
ing for  the  injury.     Chicago  and  Alton  R.  B.  Co.  v.  Bush,  570. 

13.  Rule  as  to  adult  not  applicable  to  infant.  The  general  rule  is,  that 
a  person  approaching  a  railroad  crossing  is  required  to  look  up  and  down 
the  track,  in  either  direction,  and  watch  for  the  approach  of  trains, 
before  attempting  to  cross,  and  if  such  precaution  is  neglected  and 
injury  to  the  party  ensues,  he  can  not  recover;  but  this  rule  can  not  be 
applied  to  an  infant  of  tender  years.  Chicago  and  Alton  B.  B.  Co.  v. 
Becker,  Admr.  483. 

14.  Parents  permitting  children  to  cross  railroad  track.  It  is  not 
negligence  in  parents  to  send  a  child  six  or  seven  years  of  age  to  Sab- 
bath school,  in  company  with  and  under  the  care  of  an  older  brother, 
in  a  village  through  which  a  railroad  track  runs,  and  which  track  the 
children  have  to  cross  in  going  to  and  returning  from  the  Sabbath 
school ;  but  it  might  be  otherwise  to  permit  such  infant  to  go  alone. 
Ibid.  483. 

Failure  op  carrier  to  forward  goods. 

15.  What  will  amount  to  negligence.     See  CARRIERS,  7. 
In  respect  to  mines  and  miners. 

16.  Of  injury  resulting  from  neglect  of  duty  by  the  owner.  See 
MINES  AND  MINERS,  1. 

Negligence  in  cities. 

17.  In  respect  to  the  condition  of  sidewalks.  See  HIGHWAYS, 
1,  2,  3. 

AS  BETWEEN  EMPLOYER  AND  EMPLOYEE. 

18.  When  the  former  is  liable,  and  of  the  duty  of  the  latter.  See 
MASTER  AND  SERVANT,  3. 


no 
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NEGLIGENCE.    As  between  employer  and  employee.     Continued. 

19.  Right  of  one  employee  to  recover  of  the  common  master  for  negli- 
gence of  co-employee.    See  same  title,  1,  2. 

NEGOTIABLE  PAPER. 
Municipal  bonds  and  coupons. 

And  herein,  how  far  negotiable  securities  are  protected  in  the  hands  of 
bona  fide  holders.  See  MUNICIPAL  SUBSCRIPTIONS  AND 
BONDS,  13,  14;  ASSIGNMENT,  1,  2. 

NEW  TRIALS. 

Duty  of  the  court  below. 

1.  In  respect  to  granting  new  trial.  It  is  the  duty  of  every  circuit 
judge  to  give  careful  attention  to  every  part  of  the  testimony  in  each 
case,  and  to  consider  it  with  as  much  care  as  if  he  were  trying  the  case 
without  a  jury,  and  in  all  cases  where  the  verdict  is  manifestly  and 
palpably  against  the  weight  of  the  evidence,  he  should  promptly  set  it 
aside.    Belden  v.  Innis,  78. 

Verdict  against  the  evidence. 

2.  The  law  has  entrusted  the  decision  of  controverted  facts  to  a  jury, 
and  their  decision  must  be  final,  unless  passion,  prejudice  or  partiality 
has  controlled  their  deliberations.     Foos  et  al.  v.  Sabin,  564. 

3.  In  an  action  of  trespass,  where  the  trespass  is  clearly  proved, 
although  there  may  be  some  conflict  between  the  testimony  of  witnesses, 
a  finding  in  favor  of  the  plaintiff  will  not  be  disturbed.  Doyle  v.  Con- 
lin,  13. 

4.  Where  the  only  evidence  to  sustain  a  verdict  in  favor  of  a  plain- 
tiff  is  his  own  testimony,  and  his  statements,  on  cross-examination,  are 
so  equivocal  as  to  leave  the  mind  in  doubt  as  to  the  truth  of  his  direct 
evidence,  and  his  testimony  is  positively  contradicted  by  that  of  the 
defendant,  who  answers  clearly  upon  cross-examination,  and  who  is 
corroborated  in  the  main  points  of  his  testimony  by  four  other  wit- 
nesses, a  verdict  in  favor  of  the  plaintiff  should  be  set  aside  by  the  cir- 
cuit court,  and  it  is  error  to  refuse  to  do  so.    Belden  v.  Innis,  78. 

Newly  discovered  evidence. 

5.  The  newly  discovered  evidence  must  be  clear,  explicit,  and,  if 
cumulative,  conclusive  in  its  character,  to  require  the  court  to  grant  a 
new  trial  for  that  cause.    Dyer  v.  The  People,  624. 

Sudden  illness  of  attorney. 

6.  A  new  trial  will  not  be  granted  on  account  of  the  sudden  illness 
of  the  attorney  of  the  party,  unless  it  appears  affirmatively,  from  the 
affidavits  in  support  of  the  motion,  that  the  party  asking  the  new  trial 
can,  on  another  trial,  make  a  better  showing.  Porter  et  al.  v.  Triola, 
325. 
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NEW  TRIALS.     Continued. 
Excessive  damages. 

7.  Death  of  child  by  negligence  of  railroad.  In  a  suit  against  a  rail- 
road company  to  recover  damages  for  the  death  of  a  child  occasioned 
by  the  negligence  of  the  company,  a  verdict  in  favor  of  the  plaintiff  for 
$2000,  was  not  regarded  as  so  far  excessive  as  to  call  for  a  reversal  of 
the  judgment.     Chicago  and  Alton  li.  B.  Co.  v.  Becker,  Admr.  483. 

Granting  a  new  trial. 

8.  Error  can  not  be  assigned  thereon.  See  PRACTICE  IN  THE 
SUPREME  COURT,  1. 

NOTICE. 
Op  an  unrecorded  deed. 

1.  What  will  constitute  notice  thereof.  Whatever  is  sufficient  to  put 
a  purchaser  of  land  on  inquiry  is  sufficient  notice  of  an  unrecorded 
deed.    Heaton  v.  Prather  et  al.  330. 

Of  notice  under  the  recording  act. 

2.  Effect  of  the  destruction  of  the  record.     See  RECORDING-  ACT,  1. 

3.  Of  the  notice  afforded  to  prior  purchasers.     Same  title,  2. 

4.  Purchaser  under  deed  of  trust — effect  of  recording  the  deed,  as 
notice  of  its  terms.    Same  title,  3. 

Of  time  fixed  during  term  of  court. 

5.  The  term  regarded  as  one  day.  Where  notice  is  given,  under  the 
right  of  way  act  of  1852,  that  application  will  be  made,  on  a  designated 
day,  for  the  appointment  of  commissioners,  and  the  day  thus  designated 
is  of  a  term  of  court,  the  petitioner  is  not  restricted  to  the  day  named, 
but  may  make  his  application  on  a  subsequent  day  of  the  term,  the 
term  of  court,  for  such  purpose,  being,  by  intendment  of  law,  but  one 
day.     Chicago.  Burl,  and  Quincy  M.  B.  Co.  v.  Chamberlain  et  al.  333. 

Purchaser  under  deed  of  trust. 

6.  How  far  chargeable  with  notice  of  defects,  etc.,  in  sale.  A  pur- 
chaser under  a  deed  of  trust  containing  a  power  of  sale  is  chargeable 
with  notice  of  defects  and  irregularities  attending  the  sale,  and  their 
effect  can  not  be  evaded  by  him ;  but  as  to  remote  and  subsequent  pur- 
chasers the  rule  is  different.     Qunnell  et  al.  v.  Cockerill  et  al.  319. 

7.  If  a  trustee's  deed,  made  in  execution  of  a  power  of  sale,  contains 
nothing  upon  its  face  to  show  that  the  sale  was  made  contrary  to  the 
terms  of  the  deed  of  trust,  then  a  subsequent  grantee,  without  actual 
notice  of  any  defects  in  the  trustee's  sale,  will  acquire  a  title  not  subject 
to  be  set  aside  in  equity.     Ibid.  319. 

8.  But  such  subsequent  grantee,  to  be  protected,  on  bill  in  equity  to 
set  aside  the  sale  and  several  conveyances,  must  introduce  in  evidence 
the  trustee's  deed  and  the  deed  from  the  purchaser  to  himself.  Ibid. 
319. 
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NOTICE.     Continued. 
Publication  of  notice. 

9.  Whether  sufficient,  as  to  time.  Where  the  statute  requires  a  notice 
to  be  published  three  times  for  three  successive  weeks,  a  publication 
made  on  Friday  and  Saturday  of  the  first  week,  on  each  clay  of  the  next 
week,  and  from  Monday  to  Thursday,  inclusive,  of  the  third  week,  is  a 
compliance  with  the  statute,  notwithstanding  three  full  weeks  have  not 
elapsed  between  the  first  and  last  publications.  Andrews  et  al.  v.  The 
People  ex  rel.  Rumsey,  28. 

10.  Of  the  time  for  publishing — under  a  power  of  sale  in  a  mortgage. 
Where  the  requirement  of  the  power  of  sale  in  a  mortgage  is,  that  ten 
days'  notice  of  the  sale  shall  be  given,  it  will  be  sufficient,  if  the  notice 
is  published  in  a  daily  newspaper,  and  the  first  insertion  thereof  is  not 
less  then  ten  days  before  the  sale.  It  is  not  necessary  that  ten  days 
shall  intervene  the  last  insertion  and  the  day  of  sale.  St.  Joseph 
Manf.  Co.  v.  Daggett,  556. 

11.  Character  of  paper  in  which  notice  is  published.  Where  the 
power  of  sale  in  a  mortgage  authorizes  a  sale  in  a  certain  event,  upon 
ten  days'  notice  in  a  newspaper  of  a  certain  city,  no  proof  will  be  re- 
quired of  the  notoriety  or  the  extent  of  the  circulation  of  the  paper  in 
which  such  notice  is  published,  to  sustain  the  sale.    Ibid.  556. 

AS  TO  MANNER  OP  GIVING  NOTICE. 

12.  Construction  of  a  deed  of  trust.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  3. 

Injury  from  defective  sidewalk. 

13.  Of  notice  to  the  municipal  authorities.    See  HIGHWAYS,  3. 

Limiting  carrier's  liability. 

14.  By  notice  merely.    See  CARRIERS,  6. 

Recitals  in  municipal  bonds. 

15.  When  they  afford  notice  to  the  holder.  See  MUNICIPAL  SUB- 
SCRIPTIONS  AND  BONDS,  15. 

Application  for  judgment  for  taxes. 

16.  Of  the  notice — its  sufficiency,  and  the  publication  thereof.  See 
TAXATION,  11,  12. 

OATHS. 
Who  may  administer. 

1.  As  to  affidavit  of  collector  to  return.  Under  the  act  of  1872,  the 
county  treasurer  had  no  right  to  administer  an  oath  to  a  township  col- 
lector; and  when  he  does,  the  return  and  affidavit  of  the  collector 
thereto  can  not  be  admitted  in  evidence  to  prove  the  facts  therein  stated. 
People,  use,  etc.  v.  Teazel,  539. 
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OFFICE  AND  OFFICERS. 

Deputy  clerk. 

1.  Extent  of  his  duties — and  whether  estopped  by  acts  of  his  principal. 
A  deputy  circuit  clerk  has  no  independent  authority  as  such,  and  is 
under  no  legal  obligation  to  discharge  any  dut}r  except  under  the  direc- 
tion of  his  principal,  and  therefore  is  not  estopped  from  questioning  the 
title  of  a  party  under  execution  which  was  not  issued  in  proper  time  to 
preserve  the  lien  of  the  judgment  when  such  deputy  neglected  to  issue 
the  execution  in  proper  time,  under  the  direction  of  his  principal,  with- 
out notice  of  his  bad  faith.    St.  Joseph  Manf.  Go.  v.  Daggett,  556. 

Judge  op  city  courts  of  Elgin  and  Aurora. 

2.  One  judge  for  both  cities.    See  COMMON  PLEAS  COURTS,  3. 
Acts  op  officers — intention. 

3.  How  far  the  intention  of  an  officer  shall  change  the  legal  conse- 
quences of  his  acts.    See  EVIDENCE,  9. 

OFFICIAL  BONDS. 

Liability  of  sheriff. 

1.  When  acting  as  agent  of  a  mortgagee.  If  a  sheriff,  as  the  agent 
of  a  mortgagee,  sells  the  mortgaged  property  not  in  accordance  with 
the  power  contained  in  the  mortgage,  and  injury  results  to  the  mort- 
gagor, the  sheriff  will  not  be  responsible  to  him  upon  his  official  bond. 
It  may  be  that  he  would  be  individually  liable.  McGonnell  et  al.  v.  The 
People,. use  of  Purvines,  583. 

Township  collector. 

2.  Liability  upon  his  bond  for  failure  to  pay  school  tax  to  the  proper 
officer.  Where  a  collector  pays  school  moneys  belonging  to  a  certain 
school  district  to  any  person  other  than  the  treasurer  of  the  proper 
township,  he  will  be  guilty  of  a  breach  of  his  bond,  and  liable  to  nom- 
inal damages,  although  the  person  receiving  the  money,  upon  discovery 
of  the  mistake,  pays  over  the  same  to  the  proper  school  district  officers, 
so  that  such  district,  in  fact,  loses  nothing.  People,  use,  etc.  v.  Teazel, 
539. 

PARENT  AND  CHILD. 

Necessaries  furnished  the  child. 

1.  Liability  of  the  pa.rent.  There  must  be  an  express  promise,  or 
circumstances  from  which  a  promise  by  the  father  can  be  inferred,  to 
hold  him  liable  for  necessaries  furnished  his  infant  child  by  a  third 
person.     Murphy  v.  Ottenheimer  et  al.  39. 

The  child  as  agent  of  the  parent. 

2.  Tn  the  purchase  of  goods  for  his  own  use.  If  a  father  permits  his 
minor  child  to  purchase  goods  on  his  account,  whether  for  himself  or 
the  father,  and  the  latter  pays  for  them  without  objection,  it  will  afford 


714  INDEX. 


PARENT  AND  CHILD.  The  child  as  agent  op  the  parent.  Continued. 
a  reasonable  presumption  of  agency  with  full  power  to  make  the  pur- 
chases. The  proof  of  such  agency  is  the  same  as  to  a  wife  or  servant. 
Murphy  v.  Ottenheimer  et  al.  39. 

3.  Necessity  of  notice  that  agency  has  ceased.  When  a  father  permits 
his  minor  son  to  buy  goods  on  his  credit,  the  fact  that  the  son  has  left 
the  father  will  not  prevent  a  recovery  against  the  latter  for  goods  sold 
to  the  son,  by  a  party  acting  on  the  faith  of  the  agency  of  the  son,  and 
without  notice  of  the  change  of  relation,  or  circumstances  to  put  him 
on  inquiry.     Ibid.  39. 

Of  contracts  between  them. 

4.  By  which  one  child,  in  consideration  of  a  conveyance  of  land  to 
him,  agrees  to  release  to  the  other  children.    See  CONTRACTS,  17,  18. 

PARTIES. 
In  a  suit  on  promissory  note. 

1.  Equitable  ownership.  In  a  suit  by  an  indorsee  of  a  promissory 
note,  a  plea  that  the  plaintiff  had,  for  a  valuable  consideration,  redeliv- 
ered the  note  to  the  payee,  is  bad  on  demurrer,  unless  it  shows  defendant 
has  some  defense  to  the  note.     Caldwell  et  al.  v.  Lawrence,  161. 

2.  A  suit  on  a  promissory  note  is  properly  brought  in  the  name  of 
the  person  in  whom  the  legal  title  to  the  note  is  vested,  and  it  is  a  matter 
of  no  consequence,  so  far  as  defendant  is  concerned,  who  may  be  the 
equitable  owner  of  the  note,  if  he  has  no  defense  to  it.     Ibid.  161. 

On  petition  for  mechanic's  lien. 

3.  It  is  not  necessary  to  make  any  one  a  party  to  a  petition  to  enforce 
a  mechanic's  lien,  who  may  have  done  work  on  the  same  building, 
unless  he  has  an  interest  therein.  If  he  has  been  paid  for  his  work,  or 
has  no  interest  in  the  property,  he  is  not  only  not  a  necessary  party,  but 
it  would  be  improper  to  make  him  a  party.     Meeks  v.  Sims  et  al.  422. 

On  bill  to  remove  cloud  from  title. 

4.  Where  land  is  sold  under  execution,  none  having  been  issued 
within  a  year,  so  that  the  lien  of  the  judgment  is  lost,  and  the  defendant 
executes  a  deed  of  trust  upon  the  land,  which  is  foreclosed,  and  the 
title  passes  to  a  bona  fide  purchaser,  the  defendant  in  the  execution  and 
the  person  secured  by  the  trust  deed,  are  not  indispensable  parties  to  a 
bill,  by  the  purchaser  under  the  deed  of  trust,  to  set  aside  the  sale  on 
execution  as  a  cloud  on  his  title.    St.  Joseph  Manf.  Co.  v.  Daggett,  556. 

Decree  of  foreclosure. 

5.  How  one  may  become  a  party  thereto.  Where  a  mortgage  has  been 
foreclosed  and  a  decree  of  sale  entered,  and  a  notice  of  such  sale  pub- 
lished, a  person  who  subsequently  meddles  with  the  premises,  by  doing 
work  thereon  at  the  request  of  the  mortgagor,  becomes  a  party  to  the 
decree  of  foreclosure  and  sale,  and  is  bound  to  abide  the  result.  Davis 
et  al.  v.  Conn.  Mut.  Life  Ins.  Co.  508. 
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PARTIES.     Continued. 
Who  may  have  an  injunction. 

6.  To  restrain  municipal  corporation  from  incurring  debts  beyond 
revenues.    See  INJUNCTIONS,  1. 

PARTNERSHIP. 
Torts  of  one  partner. 

1.  Whether  all  are  liable.  Partners  are  liable  in  solido  for  the  torts 
of  one,  if  committed  by  him  as  a  partner  and  in  the  course  of  the  busi- 
ness of  the  partnership ;  but  if  a  partner  commit  a  tort,  not  as  a  part- 
ner, but  as  an  individual,  in  respect  to  a  matter  entirely  foreign  to  the 
business  of  the  partnership,  the  other  partners  are  not  liable.  Schwa- 
backer  et  al.  v.  Riddle,  517. 

Misrepresentations  by  one. 

2.  Liability  of  others.  Where  one  partner  induces  a  stranger  to 
purchase  the  interest  of  the  other  partners  in  the  partnership  business, 
by  fraudulent  representations,  the  parties  selling  are  not  liable  for  such 
false  representations,  unless  they  instigate  or  approve  of  them,  or  the 
partner  making  such  representations  is  acting  as  their  agent  in  making 
the  same.  The  mere  fact  of  their  relation  as  partners  will  not  make 
them  liable.    Ibid.  517. 

Surviving  partner. 

3.  May  assign  note  payable  to  the  firm.  The  sole  survivor  of  a  firm 
may  assign  a  promissory  note  payable  to  the  late  firm,  by  indorsement, 
so  as  to  vest  the  legal  title  in  the  assignee,  as  effectually  as  if  the  note 
had  been  made  payable  to  him.    Johnson  et  al.  v.  Berlizheimer,  54. 

Dissolution. 

4.  Of  the  grounds  therefor.*  The  fact  that  one  partner  put  property 
into  the  firm  as  capital,  at  a  sum  greatly  in  excess  of  its  real  value, 
affords  no  ground  for  cancelling  the  partnership  contract.  The  equities 
arising  from  this  matter  can  be  adjusted  on  the  dissolution  and  final 
settlement  of  the  partnership.     Gerard  v.  Gateau,  121. 

5.  A  court  of  equity  will  not  dissolve  a  partnership  for  every  act  of 
misconduct  on  the  part  of  one  partner.  To  justify  a  dissolution  a 
strong  case  must  be  made.  It  will  not  be  decreed  for  trifling  causes  or 
temporary  grievances  involving  no  permanent  mischief.  A  want  of 
courtesy  to  some  customers  of  the  firm,  working  no  serious  injury,  is 
not  a  sufficient  cause.     Ibid.  121. 

6.  To  justify  the  dissolution  of  a  partnership,  on  the  ground  of  un- 
friendly relations  between  the  partners,  it  must  be  at  the  instance  of  the 
party  who  is  not  himself  at  fault,  and  the  estrangement  must  be  such 
as  to  prevent  the  successful  management  of  the  business.  The  author 
of  the  ill-feeling  can  not  make  the  relation  he  has  induced  the  ground 
of  a  dissolution.     Ibid.  121. 

*  See  Cash  v.  Earnshaw  et  al.  66  111.  402 ;  Maher  v.  Bull,  Admx.  44  ib.  97. 
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PATENT  TITLE. 
Junior  patent. 

1.  As  against  a  paramount  right.  Where  a  patent  is  issued  for  land 
which  is  held  by  another  patentee  under  a  paramount  right,  it  is  void, 
and  may  be  set  aside  in  a  court  of  equity  at  the  suit  of  the  person 
having  the  paramount  right.     Danforth  et  al.  v.  Morrical  et  al.  456. 

Right  under  pre-emption. 

2.  When  the  patent  takes  effect.     See  PRE-EMPTION,  4. 

PAYMENT. 

Whether  a  payment. 

1.  Or  merely  collateral  security — note  of  third  person.  The  mere 
acceptance,  by  a  creditor,  of  a  negotiable  note  of  a  third  person,  makes 
it  but  a  collateral  security,  and  when  given  for  a  pre-existing  debt  the 
presumption  is  that  it  was  not  the  intention  that  it  should  operate  as  an 
immediate  and  absolute  satisfaction  and  discharge  of  the  debt,  and 
nothing  short  of  an  actual  agreement,  or  some  evidence  from  which 
a  positive  inference  of  discharge  can  be  made,  will  suffice  to  produce 
such  effect.     Wilhelm  v.  Schmidt  et  al.  183. 

Application  of  payments. 

2.  Where  a  debtor,  at  the  time  of  making  a  payment,  fails  to  direct 
its  application,  the  creditor  may  apply  it  as  he  pleases  upon  the  differ- 
ent debts  due  him ;  and  if  the  creditor  does  not  make  such  application, 
the  court  will  make  such  appropriation  as  is  reasonable  and  equitable. 
Ibid.  183. 

3.  Where  neither  the  debtor  nor  creditor  makes  an  application  of  a 
payment,  the  law  will  apply  it  first  to  that  debt  for  which  the  security 
is  most  precarious.    Ibid.  183. 

Effect  of  payment. 

4.  In  extinguishment  of  hill  of  sale  given  to  secure  the  debt.  See' 
TRESPASS,  1. 

PLEADING. 
Of  the  declaration. 

1.  By  receiver  against  stockholder  of  corporation.  In  a  suit  by  a 
receiver  of  a  corporation,  against  a  stockholder,  to  enforce  his  liability 
under  section  25  of  the  act  of  1872  relating  to  corporations,  the  declar- 
ation must  show  the  appointment  of  the  receiver  in  a  proceeding  to 
which  the  stockholder  was  a  party,  either  by  averments  or  by  the  decree 
copied  therein.     Chandler  v.  Bore,  275. 

2.  Where  suit  is  brought  for  the  use  of  a  receiver  of  an  insolvent  cor- 
poration, against  a  stockholder,  to  enforce  payment  of  his  subscription, 
or  a  note  given  therefor,  no  recovery  can  be  had  without  an  averment  of 
the  amount  of  the  debts  of  the  corporation.    The  receiver  can  recover 
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PLEADING.     Op  the  declaration.     Continued. 

no  more  than  is  necessary  to  discharge  the  debts  and  liabilities  of  the 
corporation.  The  declaration  should  also  show  that  the  capital  stock 
paid  in  has  been  exhausted.     Lamar  Ins.  Co.  v.  Moore,  575. 

3.  Upon  an  assigned  note.  In  a  suit  upon  a  promissory  note  by  an 
assignee,  it  is  not  necessary  to  allege  that  the  indorsement  was  made 
upon  any  particular  day,  even  though  the  indorsement  was  in  fact 
dated.     Caldwell  et  al.  v.  Lawrence,  161. 

Special  plea  amounting  to  general  issue. 

4.  Bad  on  special  demurrer.  The  general  rule  is,  that  matter  which 
may  be  proved  under  the  general  issue,  can  not  properly  be  made  the 
subject  of  a  special  plea.  McCord  v.  The  Mechanics''  National  Bank 
of  Chicago,  49. 

Surplusage. 

5.  What  so  considered.    See  PLEADING  AND  EVIDENCE,  9. 

PLEADING  AND  EVIDENCE. 
Variance. 

1.  Between  the  declaration  and  note  sued  upon.  Where  a  note  is  de- 
scribed in  the  declaration  as  executed  by  the  defendant,  and  the  note 
read  in  evidence  is  executed  by  the  defendant  and  another,  there  is  no 
variance.  It  is  still  the  note  of  the  defendant.  Hock  Valley  Paper  Co. 
v.  Nixon  et  al.  11. 

Allegations  and  proofs. 

2.  Must  correspond.  Where  the  scope  of  a  bill  for  partition,  is,  that 
there  had  never  been  any  acquisition  of  title  by  a  railway  company  by 
proceedings  to  condemn  land,  it  can  not  be  shown  that  the  company 
lost  the  title  to  the  property  condemned  by  reason  of  its  abandonment 
or  non-user.  Chicago,  Burl,  and  Quincy  R.  B.  Co.  v.  Chamberlain  et  al. 
333. 

3.  Where  a  contract  provides  that  no  payment  for  extra  work  shall 
be  made  except  upon  the  certificate  of  the  architect,  who  is  made  an  um- 
pire, and  the  workman  sues  without  such  certificate,  alleging  bad  faith 
and  collusion  between  the  architect  and  the  defendant,  the  bad  faith 
and  collusion  must  be  proved  before  the  plaintiff  can  recover,  unless 
the  common  counts  are  also  filed.    Fowler  et  al.  v.  Beakman,  130. 

Recovery  under  the  common  counts. 

4.  Where  a  party  has  fully  performed  his  part  of  a  written  contract, 
and  nothing  remains  to  be  done  but  for  the  other  party  to  pay  the  money 
due  therefor,  a  recovery  may  be  had  under  the  common  counts,  and  the 
plaintiff,  under  such  counts,  may  make  any  proof  showing  his  right  to 
recover.    Ibid.  130. 

Evidence  under  the  general  issue. 

5.  When  the  declaration  sets  up  the  execution  of  a  promissory  note, 
and  a  guaranty  indorsed  thereon  by  the  defendant  at  the  time  of  its 
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PLEADING  AND  EVIDENCE. 
Evidence  under  the  general  issue.     Continued. 

execution,  a  plea  that  the  guaranty  was  not  executed  at  the  time  the  note 
was  made,  amounts  to  the  general  issue,  and  a  special  demurrer  to  it 
should  be  sustained.  McGord  v.  The  Mechanics'  National  Bank  of 
Chicago,  49. 

6.  In  respect  to  the  Statute  of  Frauds.  See  STATUTE  OF  FRAUDS, 
6. 

Quantum  meruit. 

7.  The  question  to  be  tried  for  a  recovery  upon  a  quantum  meruit,  is 
simply  whether,  in  view  of  all  the  circumstances,  the  defendant  ought, 
in  equity  and  good  conscience,  to  pay  the  plaintiff  anything;  and  in 
determining  this  question,  all  the  surroundings  and  circumstances  of  the 
case  are  to  be  considered.  Clement  v.  Board  of  Trustees  of  State  Re- 
form School,  311. 

8.  Of  the  measure  of  damages  on  a  quantum  meruit.  See  MEASURE 
OF  DAMAGES,  5. 

In  trespass  for  false  imprisonment. 

9.  What  must  be  proven — surplusage.  In  trespass  for  false  imprison, 
ment,  if  the  declaration  charges  that  the  imprisonment  was  "  without 
any  reasonable  or  probable  cause  whatever,"  these  words  may  be  re- 
jected as  surplusage,  and  need  not  be  proved.  It  is  otherwise  in  case 
for  improperly  putting  in  motion  regular  process  of  the  court.  Johnson 
v.  Von  Kettler,  315. 

To  RECOVER  for  special  damages. 

10.  Whether  they  must  be  claimed  in  the  declaration.  In  trespass  for 
false  imprisonment,  under  color  of  process,  it  is  error  to  admit  in  evi- 
dence the  condition  of  the  jail  in  which  the  plaintiff  was  confined,  to 
aggravate  the  damages,  where  there  is  no  allegation  of  special  damages 
in  the  declaration ;  but  if  the  damages  assessed  are  conceded  not  to  be 
excessive,  this  will  be  no  ground  of  reversal.    Ibid.  315. 

Issue  on  plea  of  non  est  factum. 

11.  In  a  suit  upon  an  attachment  bond,  where  the  only  issue  is  upon 
the  plea  of  non  est  factum,  sworn  to,  proof  of  the  execution  of  the  bond 
by  the  parties  interposing  the  plea  is  sufficient  to  entitle  the  plaintiff  to 
recover.     Fitzsimmons  et  al.  v.  Hall,  538.  # 

12.  Under  a  sworn  plea  of  non  est  factum  by  the  securities  in  an 
attachment  bond,  in  a  suit  against  them,  the  question  as  to  the  liability 
of  the  principal  in  the  bond  is  not  presented,  and  the  plaintiff  is  entitled 
to  recover  upon  proof  of  the  execution  of  the  bond  by  the  parties  deny- 
ing its  execution.    Ibid.  538. 

What  must  be  specially  pleaded. 

13.  Of  the  Statute  of  Frauds.    See  STATUTE  OF  FRAUDS,  6. 
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POSSESSION. 
Adverse  possession. 

1.  As  between  tenants  in  common.  Possession  by  a  tenant  in  common 
is  not  adverse  to  his  co-tenant  so  long  as  the  relation  exists,  but  when 
the  one  in  possession  obtains  a  deed  from  the  other,  and  puts  it  upon 
record,  and  claims  to  own  the  fee,  his  possession  becomes  adverse  to 
such  co-tenant  and  those  claiming  under  him,  from  that  time.  Winters 
v.  Haines,  585. 

2.  A  tenant  in  common  in  possession  agreed  with  the  attorney  in 
fact  of  his  co-tenant,  who  resided  in  a  distant  State,  to  purchase  the  title 
of  such  co-tenant,  and  appointed  a  meeting  with  such  attorney  in  fact, 
but  upon  advice  of  friends  that  there  might  be  some  question  as  to  the 
title  to  be  thus  acquired,  failed  to  keep  the  appointment,  but  remitted 
the  purchase  money  directly  to  his  co-tenant,  and  received  a  deed  di- 
rectly from  him;  but  before  such  deed  was  executed,  the  attorney  in 
fact  executed  and  delivered  to  another  party  a  deed  for  the  interest  of 
his  principal  in  the  land:  Held,  that  the  title  acquired  by  the  direct 
deed  from  the  owner  was  acquired  in  good  faith,  and  that  the  posses- 
sion of  the  co-tenant  was  adverse  after  such  deed  was  placed  upon 
record  and  claim  made  under  it.     Ibid.  585. 

On  sale  op  personal  property. 

3.  Of  the  delivery  of  possession — and,  also,  when  the  possession  re- 
mains with  the  vendor,  fraudulent.    See  SALES,  17,  18,  19. 

POWER  OF  ATTORNEY. 

TO  SELL  AND  CONVEY  LAND. 

1.  A  power  of  attorney  to  sell  and  convey,  under  which  a  convey- 
ance of  land  is  made,  must  be  in  writing,  and  of  equal  dignity  with  the 
deed  executed,  in' order  to  be  valid  at  law.  It  must  be  under  seal. 
Watson  et  al.  v.  Sherman  et  al.  263. 

2.  A  power  of  attorney  not  under  seal,  will  be  sufficient  to  authorize 
the  attorney  to  sell  land,  but  not  to  make  a  conveyance.     Ibid.  263. 

3.  When  an  equitable  title  passes,  under  an  unsealed  power.  Where 
a  trust  deed  authorizes  the  trustee,  his  legal  representatives  or  attorney, 
to  sell  the  land  conveyed  on  default  of  payment,  and  a  sale  is  fairly 
made  under  a  power  of  attorney  not  under  seal,  and  the  purchase  money 
paid  and  a  conveyance  executed  by  the  attorney,  the  sale  will  be  good 
in  equity,  and  the  purchaser  will  acquire  the  equitable  title  to  the  prem- 
ises, and  may  set  up  such  title  in  bar  of  a  suit  in  equity  to  have  the  sale 
set  aside.    Ibid.  263. 

PRACTICE. 

Filing  copy  op  record  sued  on. 

1.  Within  what  time  required.  Where  suit  is  brought  upon  the  re- 
cord of  a  judgment,  the  plaintiff  must  file  with  his  declaration  a  tran- 
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script  of  the  record  ten  days  before  the  term  commences,  or  the  defendant 
will  be  entitled  to  a  continuance.    Jefferson  v.  Alexander,  278. 

Affidavit  of  claim. 

2.  By  whom  to  be  made.  It  is  not  essential  that  the  affidavit  of  claim 
riled  with  the  declaration,  as  provided  in  the  Practice  Act,  should  be 
sworn  to  by  the  plaintiff,  himself.  The  affidavit  may  be  made  by  any 
one  conversant  with  the  facts.    Brigham  et  al.  v.  Atha  et  al.  43. 

3.  Sufficiency  as  to  amount  claimed.  An  affidavit,  filed  with  a  decla- 
ration, that  the  plaintiff's  demand  is  the  amount  of  the  promissory  note, 
and  interest  thereon,  as  set  forth  in  the  declaration,  and  that  there  is 
due  the  plaintiff  from  the  defendant,  after  allowing  to  him  all  just 
credits,  deductions  and  set-offs,  the  sum  of  money  named  upon  the  face 
of  the  note,  together  with  interest  thereon,  according  to  the  tenor  of  said 

note, dollars,  is  sufficient  in  respect  to  the  amount  claimed  to  be 

due.     Wadsworth  v.  The  JEtna  National  Bank,  272. 

Affidavit  of  merits. 

4.  Sufficient  without  caption,  if  filed  in  the  proper  cause.  A  declara- 
tion on  oath,  in  writing,  sworn  to  by  the  defendant  before  some  person 
who  has  authority  to  administer  oaths,  is  an  affidavit,  within  the  mean- 
ing of  the  Practice  Act  requiring  an  affidavit  of  merits  to  be  filed  with 
a  plea  in  certain  cases,  and  it  is  not  necessary  that  it  should  have  a 
caption,  or  be  entitled  in  any  cause  or  in  any  particular  way.  It  is 
sufficient  if  it  is  identified  as  having  been  filed  in  the  cause.  Hays  v. 
Loomis  et  al.  18. 

5.  Need  not  set  out  details  of  defense.  Where  a  defendant  files  an 
affidavit  of  merits  with  his  plea,  and  the  court  lays  a  rule  upon  him  to 
file  a  further  affidavit  disclosing  particularly  the  nature  of  his  defense, 
he  is  not  bound  to  observe  the  rule,  but  if  he  undertakes  to  comply 
with  it,  he  is  bound  to  set  forth  in  detail  such  facts  as  show  he  has  a 
meritorious  defense.    Ibid.  18. 

6.  Sufficient  if  made  on  belief  of  defendant.  Where  a  defendant,  in 
an  affidavit  of  merits  filed  by  him  with  his  plea,  sets  out  a  state  of  facts 
which  constitutes  a  meritorious  defense  to  plaintiff's  claim,  and  swears 
that  he  believes  they  are  true,  that  is  all  that  should  be  required  of 
him.     Ibid.  18. 

7.  An  affidavit  by  the  defendant  that  he  verily  believes  he  has  a 
good  defense  to  the  action  upon  the  merits,  is  a  substantial  compliance 
with  the  statute,  being  equivalent  to  a  statement  of  a  defense  to  the 
whole  of  the  plaintiff's  claim,  and  it  is  error  to  strike  the  same  and 
the  defendant's  pleas  from  the  files.  Wadsworth  v.  JEtna  National 
Bank,  272. 

AS  TO  FROOF  ON  ASSESSMENT  OF  DAMAGES. 

8.  In  what  manner  its  sufficiency  questioned.  Where  the  assessment 
of  damages  is  not  sustained  by  adequate  proof,  a  motion  should  be 
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made  in  the  court  below  to  set  aside  such  assessment,  and  an  exception 
taken  to  the  judgment  of  the  circuit  court  in  overruling  such  motion, 
and  unless  this  is  done  the  question  can  not  be  raised  in  the  Supreme 
Court.    McCord  v.  The  Mechanic's  National  Bank  of  Chicago,  49. 

Effect  to  be  given  to  evidence. 

9.  When  to  be  determined.  When  evidence  is  offered,  the  court  is 
not  bound  to  decide  what  effect  shall  be  given  to  the  same  at  a  subse- 
quent stage  of  the  trial.    Fagan  et  al.  v.  City  of  Chicago,  227. 

Excluding  all  the  evidence. 

10.  Or  directing  the  jury  to  find  for  the  defendant.  Where  there  is 
any  one  essential  allegation  of  a  declaration  which  has  no  proof  tend- 
ing to  support  it,  it  is  the  duty  of  the  court  to  exclude  from  the  consid- 
eration of  the  jury  all  the  evidence  in  the  case,  or  to  charge  the  jury 
that  there  is  no  evidence  to  support  the  essential  allegation,  and,  for 
want  of  such  proof,  to  find  for  the  defendant.    Poleman  v.  Johnson,  269. 

11.  Where  there  is  some  evidence  tending  to  support  every  essential 
allegation  of  the  declaration,  it  is  the  province  of  the  jury  to  say  how 
much  weight  is  to  be  given  to  such  evidence,  and  to  determine  whether 
the  evidence  is  sufficient  to  prove  the  proposition.     Ibid.  269. 

12.  There  is  no  error  in  excluding  all  of  the  plaintiff's  evidence 
when,  construing  it  most  strongly  in  his  favor,  it  fails  to  make  out  a 
right  to  recover.    Ma.rtin  v.  Chambers,  579. 

Time  to  object  for  variance. 

13.  If  there  is  a  variance  between  the  allegation  and  proof  as  to  the 
name  of  a  person  to  whom  intoxicating  liquor  is  sold,  the  defendant 
should  raise  tlie  question  in  the  court  below,  either  by  motion  to  exclude 
the  evidence  or  by  instruction.  It  comes  too  late  on  error  for  the  first 
time.    Dyer  v.  The  People,  624. 

When  specific  objection  should  be  made. 

14.  Where  an  objection  is  made  to  the  sufficiency  of  evidence  to  prove 
the  contents  of  lo*  papers,  or  for  any  other  reasons  which  might  be 
obviated  if  pointed  out,  the  objection  should  be  specially  made,  and  if 
the  objection  is  made  generally  to  the  evidence,  without  pointing  out 
the  specific  ground,  it  can  not  be  urged  in  this  court.  Clevenger  v. 
Dunaway,  367. 

Pending  suit  in  bankruptcy. 

15.  Stay  of  another  suit  until  question  of  discharge  is  determined — 
of  the  practice  in  respect  thereto.    See  BANKRUPTCY,  1,  2,  3. 

Presence  of  judge  during  trial. 

16.  Necessity  thereof    See  COURTS,  1,  2. 
Judgment  by  confbssion — in  vacation. 

17.  Of  opening  the  same  for  defense.    See  JUDGMENTS,  2. 
46— 84th  III. 
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18.  Setting  aside  such  judgment — discretionary  power  of  the  court 
under  the  40th  section  of  the  Practice. Act.     See  JUDGMENTS,  3. 

19.  Equitable  jurisdiction  of  courts  of  law  over  judgments  by  con 
fession.     Same  title,  4. 

Setting  aside  judgment. 

20.  When  allowable  at  subsequent  term.    See  same  title,  5. 

21.  Setting  aside  judgment  by  confession  rendered  on  power  of  attor- 
ney in  absence  of  defendant.    Same  title. 

PRACTICE  IN  THE  SUPREME  COURT. 
What  may  be  assigned  as  error. 

1.  As  to  granting  new  trial.  Our  statute  does  not  authorize  a  party 
to  assign  error  on  the  decision  of  the  court  granting  a  new  trial.  Mar 
tin  v.  Chambers,  579. 

Who  may  assign  error. 

2.  One  defendant  can  not  urge  error  as  to  another  who  is  not  com- 
plaining, unless  it  prejudices  his  rights.    Meed  ct  al.  v.  Boyd  et  al.  6C. 

3.  An  intervening  defendant  in  a  proceeding  for  a  mechanic's  lien, 
who  fails  to  show  any  title  or  interest  in  the  property  sought  to  be 
affected,  has  not  such  a  standing  in  court  as  will  enable  him  to  call  in 
question  a  decree  establishing  the  lien.  Lake  Shore  and  Mich.  South. 
M.  E.  Co.  v.  McMillan  et  al.  208. 

Certificate  of  evidence. 

4.  As  to  matters  not  offered  on  hearing.  The  circuit  court  has  no 
power  at  a  term  subsequent  to  the  rendition  of  a  decree,  to  permit  evi- 
dence not  introduced  at  the  hearing,  nor  until  after  the  decree,  to  be 
incorporated  into  the  certificate  of  evidence,  and  if  it  does,  such  evi- 
dence will  be  stricken  out.    Ibid.  208. 

Examination  of  master's -report. 

5.  To  what  extent.  Where  exceptions  taken  to  items  in  an  account 
stated  by  the  master,  are  overruled,  and  the  evidence  taken  before  the 
master,  as  to  such  items  only,  is  brought  before  the  Supreme  Court,  the 
court  can  pass  upon  the  correctness  of  such  items  only;  but  where  all 
the  evidence  before  the  master  is  brought  up,  the  court  will  examine  it 
all,  and  if  the  account,  as  stated  by  the  master,  is,  in  the  aggregate,  cor- 
rect, it  will  be  approved,  although  some  of  the  items  complained  of 
were  improperly  allowed.    Mansfield  v.  Alwood,  497. 

Error  will  not  always  reverse. 

6.  When  error  is  in  favor  of  party  complaining.  Where  the  evi- 
dence would  have  justified  a  verdict  against  a  party,  but  it  is  in  his 
favor  for  a  small  sura,  though  inconsistent,  he  will  have  no  right  to 
complain,  as  the  error  does  him  no  injury.     Foas  et  al.  v.  Sabin,  564. 

7.  Giving  improper  instructions.  Where,  under  the  facts  of  a  case, 
the  plaintiff  can  not  recover,  and  a  verdict  is  found  against  him,  the 
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Error  will  not  always  reverse.    Continued. 
judgment  will  not  be  reversed  for  errors  in  some  of  the  instructions 
against  him.     Foster  v.  Chicago  and  Alton  R.  R.  Co.  164. 

Stay-order  on  petition  for  rehearing. 

8.  Its  effect  on  what  has  already  been  done.  Where  a  judgment  has 
been  affirmed  in  the  Supreme  Court,  and  a  writ  of  restitution  issued 
under  it,  and  a  tenant  evicted,  a  motion  for  a  rehearing  entered  and  a 
stay-order  made  will  not  affect  what  has  already  been  done.  Montanye 
v.  Walla7ian,  355. 

Reversal  on  rehearing. 

9.  As  to  its  retroactive  effect.  Where  a  judgment  of  the  circuit 
court  has  been  affirmed  by  the  Supreme  Court,  and  upon  a  rehearing  it  is 
reversed,  such  judgment  of  reversal  will  not  retroact  and  disturb  any 
rights  which  may  have  been  innocently  acquired  under  the  judgment 
of  affirmance,  and  upon  the  faith  of  it  whilst  it  was  in  full  force.  Ibid. 
355. 

Former  adjudication. 

10.  As  a  reason  for  not  considering  the  same  question  a  second  time 
in  the  same  case.    See  FORMER  ADJUDICATION,  1,  2. 

PRE-EMPTION. 
Opinions  and  decisions  of  land  officers. 

1.  How  far  conclusive.  The  decision  of  the  proper  officers  as  to  the 
aptness  of  time  and  sufficiency  of  proofs  required  in  the  several  steps 
to  perfect  title  to  land  from  the  government,  under  the  pre-emption 
laws,  in  the  absence  of  fraud,  imposition  or  mistake  shown  by  the  party 
alleging  it,  is  final  and  conclusive.  Danforth  et  al.  v.  Morrical  et  al. 
456. 

2.  Where  a  patent  has  been  issued  to  a  pre-emptor,  and  never  recalled 
or  vacated  by  the  land  department,  an  attempted  adjudication  by  the 
register  and  receiver,  and  approval  thereof  by  the  commissioner  of  the 
general  land  office,  can  have  no  effect  in  a  controversy  in  a  court  of  equity 
between  those  claiming  under  the  patent  to  the  pre-emptor  and  a  patent 
issued  to  another  after  the  pre-emptor  had  made  and  filed  his  declaratory 
statement.     Ibid.  456. 

3.  In  a  controversy  between  those  claiming  under  a  patent  issued  to  a 
pre-emptor  and  one  issued  to  a  purchaser  from  the  government  after 
the  declaratory  statement  of  the  pre-emptor  is  made  and  filed,  and  whilst 
the  pre-emptor  is  in  possession,  the  mere  opinion  of  the  register  and 
receiver,  or  of  the  commissioner  of  the  general  land  office,  is  not  binding 
upon  the  court.  In  such  cases,  the  courts,  upon  all  the  evidence  adduced, 
should  determine,  from  their  own  views  of  the  law,  the  equities  of  the 
parties.    Ibid.  456. 
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PRE-EMPTION.    Continued. 
Patent  from  the  government. 

4.  When  it  takes  effect.  A  patent  upon  a  pre-emption  settlement  takes 
effect  from  the  time  of  the  settlement  as  disclosed  in  the  declaratory 
statement  and  proofs  of  the  settler  to  the  register  of  the  local  land  office. 
Danforth  et  al.  v.  Morrical  et  al.   456. 

PRESUMPTIONS. 
Op  law  and  pact. 

1.  In  favor  of  the  correctness  of  judicial  action — in  respect  of  special, 
statutory  proceedings.  The  strictness  with  which  the  proceedings  of 
inferior  tribunals  are  scrutinized,  or  where  a  court  is  exercising  a  special, 
statutory  jurisdiction,  applies  only  in  respect  of  the  question  of  jurisdic- 
tion, and  when  that  is  established,  the  maxim,  omnia  rite  acta  prmum- 
untur,  applies  to  them  as  well  as  to  courts  of  general  jurisdiction. 
Chicago,  Burl,  and  Quincy  Railroad  Co.  v.  Chamberlain  et  al.  338. 

2.  So,  upon  an  application,  under  the  right  of  way  act  of  1852,  to 
the  circuit  court  for  the  appointment  of  commissioners,  the  giving  of 
the  proper  notice  and  presentation  of  the  petition  will  give  the  court 
jurisdiction.  Its  subsequent  action,  in  the  exercise  of  that  jurisdiction, 
in  the  appointment  of  commissioners,  will  be  presumed  to  be  correct, 
and  that  they  had  the  requisite  qualifications.    Ibid.  333 

3.  As  to  the  regularity  of  judicial  proceedings.  Where  the  fore- 
closure of  a  mortgage,  and  a  sale  thereunder,  and  its  approval  in  the 
circuit  court,  are  shown,  and  the  records  are  destroyed  by  fire,  such 
court  being  one  of  general  jurisdiction,  it  will  be  presumed  the  pro- 
ceedings were  regular  and  in  conformity  with  the  law,  in  a  proceeding 
to  restore  the  records.     Curyea  et  al.  v.  Berry  et  al.  600. 

4.  In  proceedings  to  condemn  for  right  of  icay — presumption  as  to 
filing  commissioners'  report.     See  EMINENT  DOMAIN,  7. 

5.  Alteration  of  instruments — by  whom  presumed  to  have  been  made. 
See  ALTERATION,  2. 

6.  Where  creditor  accepts  negotiable  note  of  third  person — whether  as 
a  payment  or  merely  as  collateral  security.     See  PAYMENT,  1. 

7.  On  confession  of  judgment  in  f amor  of  an  assignee — presumption 
that  proper  evidence  teas  heard.     See  JUDGMENTS,  1. 

8.  As  to  a  person's  sanity.    See  INSANITY,  1. 

9.  As  to  jurisdiction  of  county  court.    See  JURISDICTION,  1. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 

PROCESS. 
In  proceeding  por  mechanic's  lien. 

1.  Of  the  summons.  A  proceeding  to  enforce  a  mechanic's  lien 
being,  in  fact,  governed  by  the  chancery  practice,  though  required  to 


INDEX.  725 

PROCESS.    In  proceeding  for  mechanic's  lien.    Continued. 

be  placed  on  the  law  docket,  it  is  no  valid  objection  that  the  summons 
refers  to  the  petition  as  being  in  chancery.    Reed  et  al.  v.  Boyd  et  al.  66. 

Alias  summons. 

2.  Whether  sufficient — as  to  the  description  of  parties.  Where  all  the 
defendants  except  one  are  served  with  process,  an  alias  summons  as  to 
the  one  not  served,  which  states  the  names  of  all  the  petitioners,  and 
contains  the  name  of  such  unserved  defendant  as  impleaded  with  C  D, 
etc.,  without  naming  the  other  defendants,  will  be  sufficient.     Ibid.  6Q. 

Service  upon  corporation. 

3.  The  return  of  a  sheriff  on  a  summons  against  an  incorporated 
company,  that  he  has  "served  the  within  writ  on  the  within  named 
company,  by  reading  and  delivering  a  copy  thereof  to  A  B,  president 
of  said  company,"  shows  sufficient  service  on  the  company.  Bock  Val- 
ley Pa/per  Co.  v.  Nixon  et  al.  11. 

PUBLICATION  OF  NOTICE.    See  NOTICE,  9,  10, 11. 

PURCHASERS. 
Purchaser  lis  pendens. 

1.  Whether  so  regarded.  A  judgment  for  a  sum  of  money,  which 
may  have  to  be  satisfied  by  a  sale  of  real  estate,  if  not  otherwise  satis- 
fied, can  not  be  regarded  as  lis  pendens  in  regard  to  the  title  to  the  real 
estate  of  the  defendant  in  the  judgment.  It  is  either  a  lien,  or  the  real 
estate  is  unaffected  by  it.    St.  Joseph  Manf.  Go.  v.  Daggett,  556. 

Purchaser  under  foreclosure. 

2.  Takes  the  place  of  the  mortgagee.  The  purchaser  at  a  sale  under 
a  decree  of  foreclosure  of  a  mortgage,  occupies  the  same  position,  as  to 
priority  of  claims  or  liens  on  the  property,  that  the  mortgagee  does. 
Davis  et  al.  v.  Conn.  Mut.  Life  Ins.  Co.  508. 

Bona  fide  purchaser. 

3.  Who  so  regarded.  Although  one  may  purchase  land  without 
notice  of  the  equities  of  others,  yet,  if  he  takes  the  deed  as  a  volunteer, 
or  has  not  paid  the  purchase  money,  he  is  not  an  innocent  purchaser 
for  value,  and  can  not  be  protected.  As  against  a  third  party  claiming 
an  equitable  right,  he  must  prove  that  he  paid  the  purchase  money,  and 
this  independently  of  the  recitals  in  his  deed.  Roseman  et  al.  v.  Miller, 
297. 

Purchaser  with  notice. 

4.  Protected  by  purchase  from  bona  fide  holder.  A  purchaser  of  land 
with  notice  of  outstanding  equities  may  protect  himself  by  purchasing 
the  title  of  another  who  was  a  bona  fide  purchaser,  and  this  will  not 
make  him  hold  the  property  as  a  trustee.  St.  Joseph  Manufacturing 
Co.  v.  Daggeity  556. 
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PURCHASERS.     Continued. 
Purchaser  without  notice. 

5.  One  who  purchases  without  notice  of  an  equity,  is  not  affected 
by  such  equity.     Dicker  son  v.  Evans,  451. 

6.  Not  affected  by  fraud  of  his  vendor  in  obtaining  title.  See 
FRAUD,  9. 

Purchaser  under  deed  of  trust. 

7.  On  bill  to  set  aside  the  sale,  whether  purchaser  liable  for  profits  on 
sale  to  another.    See  CHANCERY,  24. 

8.  How  far  such  purchaser  chargeable  with  notice  of  defects  in  the 
sale,  and,  also,  in  respect  to  subsequent  purchasers.  See  NOTICE, 
6,  7,  8. 

9.  Chargeable  with  notice  when  deed  is  recorded.  See  RECORDING- 
ACT,  3. 

Purchaser  of  municipal  bonds. 

10.  How  far  protected,  and  when  chargeable  with  notice.  See  MUNI- 
CIPAL SUBSCRIPTIONS  AND  BONDS,  13,  14, 15. 

As  to  part  of  mortgaged  premises. 

11.  Remedy  of  purchaser  to  secure  the  sale  of  the  portion  not  sold — 
under  power  of  sale  in  mortgage.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  5. 

Purchaser  succeeding  to  rights  of  vendor. 

12.  Where  the  vendor  had  the  privilege  of  satisfying  the  entire  debt 
with  a  less  sum  if  paid  in  a  shorter  time.    See  CONTRACTS,  7,  8. 

Fraud  in  contract  of  sale. 

13.  Whether  it  may  be  availed  of  by  subsequent  purchaser.  See 
FRAUD,  1. 

Trustees,  as  purchasers. 

14.  Whether  they  may  purchase  trust  property.  See  TRUSTS  AND 
TRUSTEES,  5,  6. 

PURCHASE  MONEY. 

When  it  may  be  recovered  back.     See   VENDOR  AND   PUR- 
CHASER, 3,  4. 

QUANTUM  MERUIT.    See  PLEADING  AND  EVIDENCE,  7. 

QUO  WARRANTO. 
When  the  proper  remedy. 

1.  To  determine  legality  of  corporation.  By  our  statute,  an  informa- 
tion in  the  nature  of  a  quo  warranto  will  lie  where  any  association  or 
number  of  persons  shall  act,  within  this  State,  as  a  corporation  without 
being  legally  incorporated,  and  a  court  of  chancery  has  no  jurisdiction 
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QUO  WARRANTO.    When  the  proper  remedy.     Continued. 

to  determine  the  question  as  to  whether  such  association  is  legally  in- 
corporated or  not.    Renwick  et  al.  v.  Hall  et  al.  162. 

2.  To  test  legality  of  organization  of  school  district.  If  a  number  of 
persons  assume  to  act  as  school  trustees  of  a  district,  claimed  by  them 
to  be  legally  organized,  the  question  as  to  the  legal  existence  of  such 
district  can  only  be  tested  by  tiling  an  information  in  the  nature  of  a 
quo  warranto.     Ibid.  162. 

8.  Where  a  party  is  charged,  by  information  in  the  nature  of  qvo 
warranto,  in  the  name  of  the  people,  with  having  usurped  powers  and 
franchises,  and  with  exercising  the  same  without  authority  of  law,  he 
must  either  justify  or  disclaim  having  done  so.  Illinois  Midland  Ry. 
Co.  v.  The  People  ex  rel.  426. 

RAILROADS. 
May  make  rules. 

1.  A  railway  corporation  has  the  lawful  right  to  make  reasonable 
rules  for  the  conduct  of  its  employees,  and  also  for  the  conduct  of  pas- 
sengers. Whether  any  given  rule  be  reasonable,  and  therefore  wuthin 
the  power  of  the  corporation,  or  whether  it  be  unreasonable,  and  there- 
fore ultra  vires,  is  a  question  of  law  for  the  court ;  but  whether  such 
rules  are  adequate  for  the  safety  of  others,  and  the  management  of  the 
trains,  is  a  question  of  fact  for  the  jury.  Chicago,  Burl,  and  Quincy 
R.  R.  Co.  v.  McLallen,  Admr.  109. 

Contracts  for  leasing,  etc. 

2.  Under  the  act  of  February  12,  1855,  all  railroad  companies  have 
power  to  make  contracts  and  arrangements  with  each  other  for  leasing 
or  running  their  respective  roads,  or  any  part  thereof;  and  a  plea  to  an 
information  in  the  nature  of  a  quo  warranto,  charging  one  railroad 
company  with  usurping  the  powers  and  franchises  granted  to  another, 
which  sets  up  a  contract  between  it  and  the  other  company,  authorizing 
it  to  operate  the  road  of  such  other  company,  and  that  it  is  operating 
the  road  under  such  contract,  is  a  good  plea.  Illinois  Midland  Ry.  Co. 
v.  The  People  ex  rel.  426. 

Negligence  in  railroads. 

3.  And  herein,  of  their  duty  to  furnish  safe  machinery.  See  NEG- 
LIGENCE, 1  to  5. 

RECORDING  ACT. 

Destruction  of  record. 

1.  Effect  thereof,  in  respect  to  the  question  of  notice.  The  constructive 
notice  afforded  by  the  recording  of  instruments  entitled  to  record,  is  the 
same  where  the  records  ha.ve  been  subsequently  destroyed  as  where 
they  remain  intact.  Heaton  v.  Prather  et  al.  330 ;  Curyea  et  al.  v.  Berry 
et  al.  600. 
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RECORDING  ACT.     Continued. 
Record  of  subsequent  deeds. 

2.  As  notice  to  purchaser.  A  mortgagee  is  not  bound  to  take  notice 
of  the  recording  of  deeds  made  subsequent  to  his  mortgage.  Heaton  v. 
Prather  et  al.  330. 

Record  of  deed  of  trust. 

3.  As  affording  notice  of  what  may  be  done  under  the  power.  The 
record  of  a  trust  deed  gives  notice  of  its  existence  to  subsequent  claim- 
ants of  the  equity  of  redemption,  and  points  out  the  source  of  informa- 
tion of  what  may  be  done  in  pursuance  of  the  deed,  and  such  subsequent 
claimants  are  bound  to  take  notice  of  the  proceedings  thereunder.  Ibid. 
330. 

In  respect  of  a  forged  title. 

4.  Duty  of  the  owner  as  to  executing  and  recording  an  instrument 
to  counteract  it.    See  FORGED  RELEASE  OR  TITLE,  1. 

Unrecorded  deed. 

5.  What  constitutes  notice  thereof.    See  NOTICE,  1. 

REDEMPTION. 
From  sale  of  land  on  execution. 

1.  What  amounts  to  a  redemption.  Land  was  sold  under  execution, 
and  purchased  by  a  third  person.  After  the  lapse  of  one  year  from  the 
day  of  the  sale,  the  purchaser  conveyed  by  quitclaim  deed  to  another, 
the  latter  holding  the  title  for  the  benefit  of  a  railroad  company  which 
had  instituted  proceedings  for  the  condemnation  of  the  land.  Subse- 
quently, a  sheriff's  deed  was  executed  to  the  purchaser  at  the  execution 
sale.  The  report  of  the  commissioners  in  the  condemnation  proceed- 
ings showed  a  receipt  for  the  money  awarded  therein,  given  by  the 
purchaser  at  the  execution  sale  while  he  held  the  sheriff's  certificate  of 
purchase  and  subsequent  to  his  quitclaim  deed  for  the  benefit  of  the 
railroad  company :  Held,  this  payment  by  the  railroad  company  to  the 
purchaser  under  execution  could  not  be  regarded  as  a  redemption  from 
the  execution  sale,  in  the  interest  of  the  judgment  debtor  who  had  him- 
self no  right  of  redemption  remaining,  but  it  was  to  secure  a  good  title 
to  the  land  in  the  railroad  company.  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Chamberlain  et  al.  333. 

REFORM  SCHOOL.    See  STATE  REFORM  SCHOOL. 

REMEDIES. 
Questioning  organization  of  corporation. 

1.  In  what  proceeding.    See  CORPORATIONS,  1. 
To  determine  legality  of  incorporation. 

2.  By  quo  warranto — not  in  chancery.    See  QUO  WARRANTO,  1. 
Legality  of  organization  of  school  district. 

3.  Remedy  by  quo  warranto.    Same  title,  2. 
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REMOTE  AND  PROXIMATE  CAUSE. 

In  respect  to  liability  of  liquor  seller.     See  INTOXICATING 
LIQUORS,  1,  2. 

Generally— damages  must  be  proximate.    See  MEASURE  OF  DAM- 
AGES,  6. 

RENTS  AND  PROFITS. 
Trustee  chargeable  therewith.    See  TRUSTS  AND  TRUSTEES,  8. 

REPEAL  OF  STATUTES. 
Effect  on  pending  causes.    See  STATUTES,  19. 

RES  ADJUDICATA. 
What  so  regarded. 

1.  On  an  appeal  to  the  circuit  court  from  an  award  of  commissioners 
in  a  proceeding  under  the  right  of  way  act  of  1852,  by  one  of  several 
defendants  therein,  there  having  been  no  notice  to  other  parties  claim- 
ing an  interest,  of  the  taking  of  such  appeal,  or  of  any  proceeding  in 
court  to  adjudicate  upon  their  interests  or  upon  conflicting  interests  in 
the  land  condemned,  and  it  not  appearing  that  they  ever  had  any  notice 
whatever,  or  were  in  any  way  brought  into  court,  further  than  the  giv- 
ing of  the  notice  to  them  of  the  filing  of  the  petition  in  the  right  of 
way  proceeding  and  of  the  making  of  the  application  for  the  appoint- 
ment of  the  commissioners,  there  was  an  adjudication  that  the  con. 
demnation  money  awarded  in  respect  to  certain  interests  in  the  land 
should  be  paid  to  the  party  taking  such  appeal,  as  the  one  entitled 
thereto :  Held,  that  such  adjudication,  as  respects  the  railroad  company 
in  whose  interest  the  condemnation  money  was  paid,  was  conclusive 
upon  any  of  the  parties  to  the  original  right  of  way  proceeding  who 
might  claim  adversely  to  the  party  who  was  thus  adjudged  to  be  entitled 
to  the  money.  Chicago,  Burl,  and  Qmncy  R.  U.  Co.  v.  Chamberlain  et 
al.  333.    See  SPECIAL  ASSESSMENTS,  17. 

RESCISSION  OF  CONTRACT. 
By  act  of  the  parties.    See  CONTRACTS,  21. 

RESPONDEAT  SUPERIOR.    See  MASTER  AND  SERVANT. 

RESULTING  TRUST.    See  TRUSTS  AND  TRUSTEES,  1,  2,  3. 

REVERSAL  ON  REHEARING. 
Of  its  retroactive  effect. 

Where  the  first  decision  was  an  affirmance.  See  PRACTICE  IN  THE 
SUPREME  COURT,  9. 
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REVERSAL  AND  REMANDMENT. 
Appeal  prom  county  to  circuit  court. 

Of  the  right  to  dismiss  the  appeal  in  the  circuit  court  after  reversal 
and  remandment  by  the  Supreme  Court.  See  APPEALS  AND  WRITS 
OF  ERROR,  11,  12. 

REVOCATION. 
Authority  op  attorney  at  law. 

Revoked  by  client's  death.    See  ATTORNEY  AT  LAW,  5. 

RIGHT  OF  WAY.    See  EMINENT  DOMAIN. 

SALES. 
Judicial  sales. 

1.  Sale  of  land  on  execution — sale  en  masse — adjournment.  Although 
two  separate  and  wholly  independent  tracts  of  land  may  have  been 
offered  for  sale,  under  execution,  separately,  if  the  amount  bid  for  them, 
when  offered  together,  is  merely  nominal,  the  officer  should  adjourn 
the  sale,  and  re-advertise.    Roseman  et  al.  y.  Miller.,  297. 

2.  Inadequacy  of  price.  In  case  of  gross  inadequacy  between  the 
value  of  land  sold  under  execution  and  the  sum  bid,  the  court  will 
seize  upon  any  circumstance  of  unfairness-  towards  the  debtor,  to  afford 
him  relief.     Ibid.  297. 

3.  When  set  aside.  Wliere  two  disconnected  tracts  of  land,  worth 
several  thousand  dollars,  were  sold  on  execution,  en  masse,  for  $10,  and 
the  debtor  was  informed  by  the  sheriff  that  the  sale  was  informal,  and 
that  the  purchaser  had  paid  nothing,  and  agreed  to  cancel  the  sale  upon 
full  payment,  which  was  made,  but  the  sheriff  afterwards  conveyed  the 
land  to  the  purchaser,  the  return  on  the  execution  not  showing  a  sale, 
it  was  held,  that  the  sale  was  properly  set  asde.     Ibid.  297. 

4.  Sale  under  execution  without  a  seal,  void.  If  land  is  sold  under 
execution  without  the  seal  of  the  court  thereto,  the  sale  will  be  a  nullit}r, 
and  no  redemption  will  be  required.    Ibid.  297. 

5.  Fraudulent  conveyance — subsequent  sale  on  execution.  Where  a 
deed  is  made  in  fraud  of  creditors,  it  is  absolutely  void  as  to  such  cred- 
itors, and  the  title  remains  in  the  grantor  in  such  fraudulent  deed,  and 
will  pass  to  the  purchaser  at  a  sale  under  an  execution  against  such 
grantor,  notwithstanding  such  fraudulent  deed.  Gould  et  al.  v.  Stein- 
burg,  170. 

Of  the  place  op  sale. 

6.  Under  a  trust  deed.  The  decision  in  Alden  v.  Goldie,  82  111.  561, 
that  a  sale  of  property  under  a  trust  deed,  at  the  door  of  the  present 
court  house  in  the  city  of  Chicago,  under  a  power  to  sell  at  the  door  of 
the  court  house  since  destroyed  by  fire,  is  authorized  and  proper,  is 
approved  and  followed.     Wilhelm  v.  Schmidt  et  al.  183. 
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SALES.     Op  the  place  op  sale.     Continued. 

7.  Of  the  place  of  sale  when  that  named  in  the  deed  is  destroyed.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  4. 

Sale  under  power  in  mortgage. 

8.  Inadequacy  of  price — who  may  question  the  sale  for  that  cause. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  1. 

Sale  under  power  of  attorney. 

9.  As  to  the  sufficiency  of  the  power.  See  POWER  OF  ATTOR- 
NEY, 1,  2,  3. 

Officer  acting  as  agent  of  mortgagee. 

10.  Also,  selling  under  execution  against  the  mortgagor.  "Where  an 
officer  sells  mortgaged  chattels  under  both  an  execution  against  the 
mortgagor  and  as  agent  of  the  mortgagee,  the  regularity  of  the  sale 
under  the  mortgage  can  not  be  questioned,  in  an  action  by  the  mort- 
gagor against  the  officer  and  his  sureties  upon  his  official  bond.  McCon- 
nell  et  al.  v.  The  People,  use  of  Purvines,  583. 

11.  Surplus  on  sale  may  be  applied  on  execution.  If  a  sheriff,  as  the 
agent  of  the  mortgagee  or  his  assignee,  sells  mortgaged  chattels  after 
condition  broken,  he  may  apply  any  surplus  money,  after  satisfying  the 
mortgage  debt,  upon  an  execution  in  his  hands  against  the  mortgagor. 
Ibid.  583. 

12.  Mortgagor  estopped  if  he  fails  to  object  to  application.  Where 
personal  property  is  sold  under  a  chattel  mortgage  by  a  sheriff,  as  well 
as  under  an  execution  against  the  mortgagor,  with  the  knowledge  of 
the  latter,  and  without  objection  on  his  part,  and  he  assents  to  applying 
the  proceeds  first  to  the  mortgage  and  the  balance  upon  the  execution, 
this  will  estop  him  from  questioning  the  appropriation  so  made.  Ibid. 
583. 

Sales  of  personal  property. 

13.  Contract  of  sale  of  fat  cattle  for  future  delivery — duty  of  vendor 
as  to  care  of  the  cattle.  Where  a  contract  for  the  sale  of  cattle  desig- 
nates them  as  "  fat  cattle,"  and  they  are  purchased  to  be  shipped  for 
market,  and  to  be  delivered  at  a  future  day,  and  to  be  fed  by  the  seller, 
it  was  held,  in  a  suit  by  the  seller  for  refusing  to  accept  and  pay  for 
them,  from  the  language  of  the  contract,  and  the  business  and  situation 
of  the  contracting  parties,  that  it  was  their  understanding  the  cattle 
would  be  pastured,  fed  and  treated  in  such  a  manner  that,  upon  delivery, 
they  would  be  in  a  suitable  condition  for  sale  as  fat  cattle.  Foos  et  al. 
v.  Sabin,  561. 

14.  Where  a  party  sells  fat  cattle  to  be  shipped  for  market,  to  be  kept 
by  him  for  future  delivery,  he  will  be  bound  to  deliver  them  in  as  good 
condition  as  they  would  have  been  had  they  been  pastured  and  fed  in  such 
manner  as  a  reasonably  prudent  farmer  would,  under  ordinary  circum- 
stances, attend  and  care  for  a  like  lot  of  his  own  which  he  was  pastur- 
ing for  market,  but  he  is  not  bound  to  have  them  well  fattened.  Ibid.  564. 
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SALES.    Sales  of  personal  property.    Continued. 

15.  Whether  the  title  passes.  If  the  owner  of  a  large  number  of  rail- 
road ties,  lying  in  dock,  sells  three  thousand  of  the  same,  receives  pay- 
ment, and  the  purchaser  afterwards  makes  •arrangements  with  the  keeper 
of  the  dock,  who  is  also  agent  for  the  vendor,  to  take  charge  of  the  ties, 
it  would  seem  the  title  will  vest,  and  the  vendor  will  not  be  responsible 
for  the  subsequent  loss  of  the  ties.    Morrison  v.  Woodley,  192. 

16.  But  if  the  vendor,  after  the  facts  relied  on  as  vesting  the  title, 
agrees  to  take  back  the  ties  and  let  the  purchaser  have  others  in  lieu 
thereof,  which  he  fails  to  do,  he  will  be  liable  to  the  purchaser  for  the 
price  paid.    Ibid.  192. 

15.  In  case  of  growing  crops — delivery  of  possession.  In  case  of  the 
sale  of  standing  crops  the  possession  is  in  the  vendee  until  it  is  time  to 
harvest  them,  and  until  then  he  is  not  required  to  take  manual  posses- 
sion of  them.    Ticknor  v.  McClelland  et  al.  471. 

18.  Generally — lohen  manual  delivery  required.  Where  goods  are 
ponderous  and  incapable  of  being  handed  over  from  one  to  another, 
there  need  not  be  a  manual  delivery,  but  it  is  different  where  the  prop- 
erty is  capable  of  being  immediately  removed.    Ibid.  471. 

19.  Possession  remaining  in  the  vendor— fraudulent.  Any  sale  of 
personal  property,  where  the  property  remains  with  the  vendor,  if  it  is 
that  character  of  property  that  is  capable  of  being  removed,  is  fraudulent 
in  law  as  to  creditors  and  subsequent  purchasers,  notwithstanding  the 
sale  may  be  in  good  faith,  and  for  a  valuable  consideration.    Ibid.  471. 

Sale  op  stock  op  corporation. 

20.  Effect  of  indorsement  on  contract  by  third  party.  The  indorse- 
ment on  the  back  of  an  agreement  for  the  sale  and  surrender  of  stock  to 
a  railroad  company  on  a  certain  contingency,  by  the  contractor  to  build 
the  road  giving  his  assent  thereto,  upon  certain  conditions,  and  agree- 
ing to  take  the  stock  in  case  of  its  surrender,  does  not  make  him  a  pur. 
chaser,  or  affect  in  any  degree  the  sale  to  the  company,  and  the  terms 
of  his  consent  will  not  bind  the  party  agreeing  to  sell,  he  being  no 
party  to  the  contract.  Chicago,  Pekin  and  Southwestern  U.  R.  Co.  v. 
Pres.  and  Trus.  of  Town  of  Marseilles,  145. 

SATISFACTION  OF  JUDGMENT. 
Entered  without  authority. 

1.  Will  be  set  aside  on  motion.  If  an  attorney  who  has  obtained  a 
judgment,  collects  the  same  and  enters  satisfaction  thereof  after  the 
plaintiff's  death,  the  entry  will  be  set  aside  on  motion  by  the  personal 
representative  of  the  deceased  creditor,  although  it  may  affect  a  pur- 
chaser of  real  estate  from  the  judgment  debtor.  Turnan  et  al.  v. 
l\mke,  Bx%  286. 


INDEX.  733 


SCHOOL  DISTRICTS. 
Legality  of  their  organization. 

In  what  manner  determined.    See  QUO  WARRANTO,  2. 

SCHOOL  PROPERTY. 
Condemning  it  for  a  street. 

Damages  properly  allowed.    See  SPECIAL  ASSESSMENTS,  11. 

SCHOOL  TAXES. 
Taxation  for  high  schools. 

Power  of  trustees.     See  TAXATION,  2. 
To  whom  school  tax  payable.    Same  title,  20. 

SEAL.      • 

Of  an  execution. 

It  must  have  a  seal.    See  SALES,  4. 

SERVICE  OF  PROCESS.    See  PROCESS. 

SHERIFF. 
Liability  on  official  bond.    See  OFFICIAL  BONDS,  1. 

SPECIAL  ASSESSMENTS. 

On  confirmation  of  assessment. 

1.  Of  the  trial  of  objections — practice.  On  objections  being  filed  to 
the  report  of  commissioners,  in  assessing  benefits  and  damages,  the 
statute  does  not  contemplate  a  separate  trial  as  to  each  objector,  but 
that  all  shall  be  tried  as  one  case,  by  the  same  jury.  Fagan  et  al.  v. 
City  of  Chicago,  227. 

2.  Question  to  be  tried  on  confirmation.  On  application  to  confirm 
special  assessments  of  benefits,  the  issue  to  be  tried  by  the  jury  is, 
whether  the  objector  is  assessed  more  or  less  than  his  premises  will  be 
benefited,  or  more  or  less  than  his  proportionate  share  of  the  cost  of  the 
improvement,  and  the  jury  are  also  required  to  find  the  amount  the 
premises  should  be  assessed.    Ibid.  227. 

3.  Benefit  to  the  public  irrelevant.  On  the  trial  of  objections  to  the 
confirmation  of  special  assessments  for  extending  and  opening  a  street, 
it  is  wholly  irrelevant  and  immaterial  what  proportion  of  the  total  cost 
would  benefit  the  public,  and  a  question  designed  to  elicit  an  opinion 
in  this  respect  is  properly  refused.     Ibid.  227. 

4.  Benefits  as  compared  with  cost  of  improvement.  On  application  to 
confirm  special  assessments  of  benefits  for  a  proposed  improvement,  it 
does  not  matter  whether  the  benefits  to  the  property  assessed  are  equal 
or  more  than  half  equal  to  the  cost  of  the  improvement.     Ibid.  227. 

5.  Of  the  assessment  as  to  benefits  to  other  property.  On  a  proceed- 
ing  to  confirm  a  special  assessment  of  benefits  for  a  public  improvement, 
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SPECIAL  ASSESSMENTS. 
On  confirmation  op  assessment.     Continued. 

a  party  objecting  will  not  be  allowed  to  show  that  his  lot  has  been 
assessed  more  than  another  particular  lot.  The  witnesses  should  be 
confined  to  a  comparison  of  the  assessments  objected  to  on  a  particular 
lot  with  the  general  assessment  against  all  the  other  lots,  the  real  ques- 
tion being,  whether  the  particular  lot  is  over  or  under  assessed  in  pro- 
portion to  the  general  assessment.    Fagan  et  al.  v.  City  of  Chicago,  227. 

6.  On  the  trial  of  objections  to  confirming  a  special  assessment  for 
a  street,  the  objectors  asked  a  witness  within  what  limits,  in  his  judg- 
ment, the  assessment  for  special  benefits  by  the  improvement  should 
have  been  confined :  Held,  that  the  question  was  too  general,  and  should 
have  been  specific  as  to  whether  certain  lots  were  benefited,  and  if  so, 
how  much,  and  thus  ascertain  the  extent  of  benefits,  and  at  the  same 
time  the  relative  benefits  which  they  received  to  that  of  other  lots. 
Ibid.  227. 

7.  In  the  same  proceeding,  the  objectors  asked  a  witness  whether 
any  property  beyond  a  certain  street  was  specially  benefited  by  the  im- 
provement. The  court  offered  to  allow  the  question  if  limited  to  spe- 
cific pieces  of  property,  which  was  declined:  Held,  that  the  court  did 
not  err  in  refusing  the  question.     Ibid.  227. 

8.  Omission  to  condemn  property.  In  a  proceeding  to  assess  benefits 
by  the  opening  of  a  street,  it  is  no  valid  objection  that  a  part  of  a  lot  in 
the  line  of  the  proposed  street  was  not  condemned  by  the  city  authori- 
ties.    Ibid.  227. 

9.  Burden  of  proof.  The  burden  of  proof  rests  upon  a  city,  in  a 
proceeding  to  assess  benefits  from  the  opening  of  a  street,  to  show  that 
the  assessment  is  right;  but  the  report  of  the  commissioners  is  prima 
facie  evidence  that  it  is  right,  and  then  the  burden  of  proof  to  show  its 
incorrectness  is  shifted  to  the  objectors,  and  they  must  show,  by  a  pre- 
ponderance of  evidence,  that  one  or  more  of  the  lots  assessed  was  assessed 
more  or  less  than  its  proportionate  share  of  the  cost  of  the  improvement. 
Ibid.  227. 

Taking  an  alley  for  a  street. 

10.  Damage  to  adjacent  lots.  The  taking  of  an  alley  for  the  purpose 
of  opening  a  street  in  its  place,  can  not  be  said  to  damage  lots  abutting 
on  the  same,  as  the  street  will  furnish  the  same  access  to  the  lots  as  the 
alley.    Ibid.  227. 

School  property. 

11.  Condemning  for  street — damages  properly  allowed.  As  the  city 
of  Chicago  holds  the  legal  title  of  school  property  in  trust  for  educa- 
tional purposes,  and  not  for  general  municipal  purposes,  it  is  proper 
and  right,  in  a  proceeding  to  lay  out  and  open  a  street  over  such  prop- 
erty, to  assess  damages  for  the  property  so  taken.    Ibid.  227. 
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SPECIAL  ASSESSMENTS.     Continued. 

Assessing  benefits  upon  public  property. 

12.  Property  owned  by  the  government  is  never  taxed,  unless  ex- 
pressly required  by  statute.  It  was  objected  to  an  assessment  of  benefits 
for  public  improvements,  that  property  owned  by  the  United  States, 
used  as  a  custom  house,  post  office,  etc.,  and  benefited,  was  not  assessed: 
Held,  that  such  property  was  properly  exempted.  The  States  have  no 
power  to  tax  the  instrumentalities  of  the  general  government.  Fag  an 
et  al.  v.  City  of  Chicago,  227. 

13.  A  fair  construction  of  the  statute  authorizing  special  assessments 
for  public  improvements  by  cities  and  villages,  does  not  contemplate 
the  exercise  of  the  power  to  assess  benefits  upon  property  of  either  the 
State  or  the  United  States.    Ibid.  227. 

Public  improvements. 

14.  In  what  mode  to  be  provided  for — who  shall  decide.    The  statute 
.     gives  cities,  towns  and  villages  exclusive  power  to  determine  whether  a 

proposed  public  improvement  shall  be  made  by  special  assessments, 
special  taxation  of  contiguous  property,  or  by  general  taxation,  and  the 
courts  have  no  power  to  interfere  with  the  exercise  of  this  discretion. 
Ibid.  227. 

AS  TO  COST  OF  A  PARK  IN  CHICAGO. 

15.  In  what  manner  ascertained.  In  ascertaining  whether  the  cost 
of  a  park,  under  the  act  in  relation  to  parks  in  Chicago,  exceeds  the 
limit  fixed  by  the  statute,  it  is  only  necessary  to  consider  what  is  re- 
quired to  be  actually  paid ;  and  where  damages  and  benefits  have  been 
assessed,  the  excess  of  damages  over  the  benefits,  being  what  is  actually 
required  to  be  paid,  is  all  that  should  be  considered  in  estimating  the 
cost.     Andrews  et  al.  v.  The  People  ex  rel.  Rumsey,  28. 

Power  of  the  assessors. 

16.  In  respect  to  the  same  parks.  Under  the  act  in  relation  to  parks 
in  Chicago,  the  assessors,  after  ascertaining  the  amount  of  benefits,  as 
thereby  provided,  were  authorized  to  divide  the  amount  so  ascertained, 
and  make  one  or  more  assessments,  payable  in  annual  installments; 
and  when  this  course  has  been  pursued,  the  assessment  for  the  first 
yearly  installment  does  not  exhaust  the  power  of  the  assessors.  Ibid. 
28. 

Judgment  of  confirmation. 

17.  How  far  conclusive.  Where  an  assessment  has  been  confirmed 
by  a  court  of  competent  jurisdiction,  and  no  appeal  is  taken  from  that 
judgment,  the  question  as  to  the  legality  of  the  assessment,  in  a  pro- 
ceeding to  collect  the  same,  must  be  regarded  as  res  adjudicata.  Ibid. 
28. 

SPECIAL  DAMAGES. 
Whether   they   must   be  claimed.    See  PLEADING-  AND  EVI- 
DENCE, 10. 
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SPECIAL  LEGISLATION. 
What  constitutes.    See  STATUTES,  3,  4. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  15,  16,  17. 

STATE  AND  FEDERAL  RIGHTS. 

AS  TO  TAXATION  AND  ASSESSMENTS. 

The  States  can  not  tax  the  property  of  the  United  States.  See  SPE- 
CIAL ASSESSMENTS,  12,  13. 

STATE  REFORM  SCHOOL. 
Powers  op  the  trustees. 

1.  To  make  contracts  for  services  of  inmates.  The  Board  of  Trustees 
of  the  State  Reform  School  are  a  corporation,  with  special  and  limited 
powers  and  duties,  and  have  no  power  to  make  a  contract  with  an  indi- 
vidual for  the  use  of  the  services  of  the  inmates  of  that  institution. 
Clement  v.  Board  of  Trustees  of  State  Reform  School,  311. 

STATUTES. 

Of  the  passage  op  laws. 

1.  Sufficiency  of  title  of  an  act  to  authorize  the  city  of  Quincy  to  sub- 
scribe to  tlie  stock  of  a  railroad.  An  act  was  entitled  "An  act  to  author- 
ize the  city  of  Quincy  to  create  the  indebtedness  referred  to  in  the  24th 
section  of  the  schedule  of  the  constitution,  to  provide  for  payment 
thereof,  and  validating  acts  of  said  city  relating  thereto."  The  act 
authorized  the  city  to  subscribe  to  the  capital  stock  of  a  railroad  com- 
pany, and  issue  evidences  of  indebtedness  therefor:  Held,  the  nature 
and  true  scope  of  the  act  were  indicated  by  the  title,  and  that  was  suffi- 
cient.    Quincy,  Missouri  and  Pacific  B.  B.  Go.  v.  Morris,  410. 

Submission  to  a  vote  op  the  people. 

2.  Whether  necessary  in  respect  to  an  amendatory  act.  Amendments 
enlarging  or  restricting  chartered  rights  acquired  under  an  act  submit- 
ted to  a  vote  of  the  people,  need  not  be  submitted  to  such  vote.  An- 
drews et  al.  v.  The  People  ex  rel.  Bumsey,  28. 

Special  legislation. 

3.  What  constitutes.  Designating  counties  as  a  class,  according  to 
a  minimum  population,  which  makes  it  absolutely  certain  but  one 
county  in  the  State  can  avail  of  the  benefits  of  a  law  applicable  to  such 
class,  can  not  but  be  regarded  as  a  mere  device  to  evade  the  constitu- 
tional provision  forbidding  special  legislation.  Devine  v.  Board  of 
Commissioners  of  Cook  County,  590. 

4.  A  statute  which,  by  its  terms,  can  have  application  to  but  one 
county  in  the  State,  although  purporting  to  be  a  general  law,  applicable 
to  all  counties  having  a  certain  population,  is  special  legislation,  and 
within  the  inhibition  of  the  constitution  on  that  subject.    Ibid.  590. 
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STATUTES.    Continued. 

Construction  of  statutes. 

5.  General  rule.  In  the  construction  of  a  constitutional  provision 
or  statute,  resort  will  be  bad  to  the  natural  signification  of  the  words 
employed,  and  in  the  order  and  grammatical  arrangement  in  which  they 
are  placed,  and  if,  when  thus  regarded,  the  words  used  embody  a  defi- 
nite meaning,  which  involves  no  absurdity  and  no  contradiction  be- 
tween different  parts  of  the  law,  then  such  meaning  will  be  adopted  as 
the  one  intended.     City  of  Springfield  v.  Edwards,  626. 

Foreign  statute  adopted  here. 

6.  Of  its  construction.  The  rule,  that  a  statute  copied  from  that  of 
another  State,  shall  receive  the  same  construction  before  given  to  it  by 
the  courts  of  such  other  State,  does  not  prevail  where  such  a  construc- 
tion is  in  antagonism  to  our  laws  and  in  conflict  with  the  practice  pre- 
valent under  them  for  a  long  series  of  years.  Cole  et  al.  v.  The  People, 
216. 

Constitutionality. 

7.  County  indebtedness — under  act  of  Feb.  23,  1872,  as  amended  by 
act  of  1878.  The  act  is  within  the  constitutional  prohibition  in  respect 
to  special  legislation.    See  COUNTIES,  3. 

Statutes  construed. 

8.  Affidavit  of  claim — by  whom  to  be  sworn  to.  The  statute  construed 
in  Brigham  et  al.  v.  Atha  et  al.  43.     See  PRACTICE,  2. 

9.  Appeals  from  the  county  to  circuit  court — act  of  March  26,  1874, 
did  not  repeal  the  act  of  1873.  Walker  v.  The  People  ex  rel.  Miller,  58. 
See  APPEALS  AND  WRITS  OF  ERROR,  4. 

10.  Appeal  from  county  court  to  circuit  court  on  judgment  for  delin- 
quent taxes,  under  act  of  1874.  Johnson  v.  The  People,  377.  See  same 
title,  4. 

11.  Judge  of  city  courts  of  Elgin  and  Aurora — one  judge  for  both 
cities.  Act  of  1874  construed  in  People  ex  rel.  Smith  v.  Common  Coun- 
cil of  City  of  Aurora  et  al.  157.    See  COMMON  PLEAS  COURTS,  3. 

12.  Setting  aside  judgment  entered  by  confession,  at  subsequent  term. 
Construction  of  the  statute  in  Bwwell  v.  Orr  et  al.  465.  See  JUDG- 
MENTS, 5. 

13.  Setting  aside  judgment  rendered  by  confession  in  vacation — dis- 
cretionary power  of  the  court.  The  40th  section  of  the  Practice  Act 
construed  in  Wyman  v.  Teomans,  403.    See  same  title,  3. 

14.  Mechanic's  lien — whether  the  particular  day  for  completion  of  the 
work  shall  be  named  in  the  contract.  Statute  construed  in  Meed  et  al.  v. 
Boyd  et  al.  66.    See  LIENS,  9. 

15.  Representation  of  cities  in  board  of  supervisors — under  township 
organization  law.  Allen  v.  The  People  ex  rel.  Hopkins,  502.  See 
TOWNSHIP  ORGANIZATION,  1,  2,  3. 
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STATUTES.    Statutes  construed.    Continued. 

16.  Publication  of  notice — of  its  sufficiency  as  to  time,  under  the 
statute.  Andrews  et  al.  v.  The  People  ex  rel.  Mumsey,  28.  See  NOTICE,  9. 

Repealing  statutes. 

17.  When  two  laws  are  repugnant,  the  later  repeals  the  former. 
Where  there  is  a  clear  repugnance  between  two  laws,  and  the  provisions 
of  both  can  not  be  carried  into  effect,  the  later  law  must  prevail,  and 
the  former  yield  to  the  last  expression  of  the  legislative  will.  Devine 
v.  Board  of  Commissioners  of  Cook  County,  590. 

18.  An  act  intended  as  a  substitute  for  another,  repeals  the  other.  A 
subsequent  statute,  revising  the  whole  subject  of  a  former  one,  and  in- 
tended as  a  substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  operates  as  a  repeal  of  the  former.    Ibid.  590. 

19.  Effect  on  pending  causes.  Even  if  the  123d  section  of  the  act  of 
March  26,  1874,  should  be  so  construed  as  to  require  all  cases  appealed, 
after  its  adoption,  to  go  to  the  Supreme  Court,  it  would  not  affect  an  ap- 
peal pending  in  the  circuit  court  which  had  been  perfected  under  the  192d 
section  of  the  act  of  1873,  and  of  which  the  circuit  court  had  acquired 
jurisdiction  before  the  enactment  of  the  act  of  March  26,  1874.  Walker 
v.  The  People  ex  rel.  Miller,  58. 

20.  Of  the  law  concerning  counties — the  act  of  1874  repealed  all  prior 
laws  on  that  subject.    See  COUNTIES,  4. 

STATUTE  OF  FRAUDS. 
Whether  contract  within  the  statute. 

1.  Where  a  party  agrees  with  the  owner  of  land  to  pay  to  him  a  cer. 
tain  sum  of  money  in  consideration  that  he  will  donate  the  land  to  a 
third  party  and  induce  such  third  party  to  enter  into  a  contract  with 
the  first  named  party  to  purchase  coal  from  him,  and  the  owner  does 
donate  the  land  and  procure  such  contract,  the  real  consideration  for  the 
contract  to  pay  the  money  is,  procuring  such  contract  to  buy  coal,  and 
not  the  agreement  to  donate  the  land ;  and,  in  a  suit  for  the  recovery  of 
the  money  so  to  be  paid,  the  question  of  the  Statute  of  Frauds  does  not 
arise.    Beard  et  al.  v.  Converse,  512. 

2.  A  contract  made  by  a  child  with  his  father,  in  consideration  of  a 
conveyance  of  land  to  him  by  the  father,  that  he  will  release  to  his 
brothers  and  sisters  all  claim  in  expectancy  to  the  residue  of  the  father's 
estate,  is  not  within  the  Statute  of  Frauds.  Galbraith  v.  McLain  et  al. 
379. 

Op  part  performance. 

3.  To  take  case  out  of  the  statute.  In  order  to  take  a  case  out  of  the 
Statute  of  Frauds,  upon  the  ground  of  part  performance  of  a  parol  con- 
tract, it  is  not  only  indispensable  that  the  acts  done  should  be  clear  and 
definite,  and  referable  exclusively  to  the  contract,  but  the  contract  must 
al30  be  established  by  competent  proofs  to  be  clear,  definite  and  une- 
quivocal in  all  its  terms.     Worth  v.  Worth  et  al.  442. 
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STATUTE  OF  FRAUDS.    Op  part  performance.    Continued. 

4.  In  order  to  take  a  case  out  of  the  operation  of  the  Statute  of 
Frauds,  a  parol  contract  to  convey  land  should  be  clear  and  certain  in 
its  terms,  and  established  by  testimony  of  an  undoubted  character, 
which  is  clear,  definite  and  unequivocal.    Langston  v.  Bates  et  al.  524. 

Whether  the  statute  must  be  specially  pleaded. 

5.  The  general  rule  is,  that  if  a  party  would  avail  of  the  Statute  of 
Frauds  as  a  defense,  he  must  plead  it.    Beard  et  al.  v.  Converse,  512. 

6.  When  it  may  be  availed  of  tinder  general  issue.  Where  a  party 
declares  only  on  the  common  counts,  and  seeks  to  recover  for  the  agreed 
price  of  realty,  or  any  other  consideration  for  a  contract  within  the 
Statute  of  Frauds,  it  is  competent  to  rely  on  that  statute  as  a  defense 
without  pleading  it,  and  advantage  may  be  taken  of  it,  on  the  evidence, 
under  the  general  issue.    Ibid.  512. 

STAY-ORDER. 
On  petition  por  rehearing. 

Of  its  effect  upon  what  has  already  been  done.  See  PRACTICE  IN 
THE  SUPREME  COURT,  8. 

STIPULATION. 

Decree  for  mechanic's  lien. 

Of  a  general  decree — by  stipulation.    See  LIENS,  13. 

STOCKHOLDERS. 

In  corporations. 

Extent  of  their  liability.    See  CORPORATIONS,  8. 

STOCK  NOTES. 
Extent  op  liability  thereon.    See  CORPORATIONS,  7,  8. 

SUBROGATION. 

In  favor  of  surety. 

1.  By  surety  of  tenant  to  landlord's  rights.  If  the  surety  of  a  tenant 
should  pay  the  rent  due  the  landlord,  it  is  intimated  that  the  surety 
might  be  subrogated  to  all  the  rights  of  the  landlord  as  to  the  unex- 
pired term,  including  the  right  to  distrain.  Rail,  Admr.  v.Roxsey  et  al, 
616. 

SUBSCRIPTIONS. 

TO  STOCK  OF  CORPORATION. 

When  subscription  payable,  and  extent  of  liability.    See  CORPORA- 
TIONS, 6,  7,  8. 
Municipal  subscription.    See  MUNICIPAL  SUBSCRIPTIONS  AND 
BONDS. 
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SURETY. 
Rights  in  respect  to  othek  security. 

1.  To  have  creditor  avail  of  collaterals.  Where  a  creditor  receives 
notes,  mortgages,  or  property,  in  pledge  for  a  debt,  they  are  re- 
garded as  an  indemnity  to  the  creditor  and  to  the  surety  of  the  debtor, 
and  the  surety  will  have  the  right  to  exact  of  the  creditor  proper  care 
and  diligence  in  the  management  and  collection  of  such  collateral  secu- 
rity, and  any  waste  or  misapplication  of  the  collaterals  will  operate  as 
a  release  of  the  surety  to  the  amount  of  the  loss  actually  sustained. 
Hall,  Admr.  v.  Hoxsey  et  al.  616. 

2.  Mule  does  not  apply  to  security  given  by  law.  Where  a  party,  in 
leasing  land,  takes  notes  with  personal  security  for  the  payment  of  the 
rent,  and  also  reserves  in  his  lease  the  right  of  distress,  the  lessor  is 
not  bound  to  assert  the  lien  thus  secured,  but  may  collect  the  notes  of 
the  surety.  The  surety  in  such  case  has  no  interest  in  the  landlord's 
lien.    Ibid.  616. 

Subrogation  op  surety. 

3.  To  rights  of  creditor.    See  SUBROGATION,  1. 
Alteration  op  date  op  note. 

4.  Is  material,  as  respects  the  surety.    See  ALTERATION,  1. 

TAXATION. 
Of  the  power  to  levy  taxes. 

1.  It  must  cleanly  appear.  Unless  the  power  to  tax  clearly  appears 
from  the  law,  it  can  not  be  exercised;  but  courts  will  not  pervert  lan- 
guage from  its  ordinary  and  plain  signification,  and  resort  to  a  forced 
and  unnatural  interpretation  to  come  to  the  meaning  of  the  law,  and  if, 
from  an  examination  of  all  the  language  of  the  law  applicable  to  the 
subject,  it  is  clear  it  was  intended  the  power  of  taxation  should  be  ex- 
ercised, it  is  sufficient.     Fisher  v.  The  People,  491. 

2.  Trustees  of  high  schools  may  levy  taxes.  The  law  providing  for 
the  establishment  of  high  schools  in  townships,  and  providing  that,  for 
the  purpose  of  building  a  school  house,  supporting  the  school,  and  other 
necessary  expenses,  the  town  shall  be  a  school  district,  and  the  trustees 
shall  have  the  power  and  discharge  the  duties  of  school  directors  in  all 
respects,  etc.,  authorizes  the  trustees  to  levy  taxes  for  the  support  of  such 
high  schools,  in  the  f-ame  manner  that  the  directors  may  to  support  the 
district  schools.    Ibid.  491. 

Of  the  assessment. 

3.  Description  of  property.  Where  land  is  assessed  in  such  a  way 
as  to  render  the  description  uncertain,  the  owner  can  tender  to  the  col- 
lector the  amount  of  tax  and  demand  a  receipt,  with  a  proper  descrip- 
tion of  the  land,  and  it  will  be  the  duty  of  the  collector  to  give  such 
receipt.    Law  v.  The  People  ex  rel.  Miller,  142. 
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TAXATION.     Op  the  assessment.     Continued. 

4.  Owner  can  not  object  to  uncertainty  of  description,  on  an  appeal 
from  judgment  for  taxes  against  land.  Where  land  is  described  imper- 
fectly in  a  judgment  for  taxes,  but  the  owner's  name  is  given,  he  can 
not,  on  appeal,  have  the  judgment  reversed  on  account  of  the  uncer- 
tainty of  the  description,  because,  if  the  judgment  does  not  describe  his 
land,  he  is  not  injured,  and  if  it  does  describe  his  land,  but  not  with  the 
certainty  desired,  he  should  have  offered  to  pay  the  tax,  and  demanded 
a  receipt  with  a  proper  description  of  the  land,  which  he  could,  by 
mandamus,  have  compelled  the  collector  to  give.  Law  v.  The  People 
ex  rel.  Miller,  142. 

Back  taxes. 

5.  Delinquent  list  need  not  show  valuation.  The  statute  does  not 
require  the  delinquent  list  for  any  year  to  contain,  on  its  face,  the  valu- 
ation of  the  land  for  a  previous  year,  for  which  back  taxes  are  claimed, 
and  where  the  record  of  a  judgment  for  taxes  of  the  current  year,  in- 
cluding back  taxes  for  a  former  year,  shows  that  a  copy  of  the  delinquent 
list  for  such  previous  year  was  produced  to  the  court,  in  which  the  val- 
uation and  assessment  for  such  year  were  shown,  it  is  sufficient  to 
authorize  a  judgment.    Ibid.  142. 

Equalization  by  county  board. 

6.  At  what  time  to  be  made.  It  is  not  required  by  the  Revenue  Law, 
that  the  equalization  of  taxes  shall  be  made  by  the  county  board  on  the 
second  Monday  of  July,  but  that  it  shall  be  made  at  a  meeting  of  the 
board  to  Be  held  on  that  day,  and  where  it  appears  the  board  met  on 
that  day,  as  required  by  law,  and  adjourned  from  time  to  time  until  the 
12th  of  September,  when  it  acted  upon  the  assessments  and  equalized 
them,  the  equalization  will  be  regarded  as  made  at  a  meeting  held  on 
the  second  Monday  of  July.  Ralsey  et  al.  v.  The  People  ex  rel.  Rum- 
sey,  89. 

7.  Adoption  of  report  of  committee,  makes  report  the  act  of  board. 
When  the  matter  of  the  equalization  of  the  assessment  is,  by  the  county 
board,  referred  to  a  committee,  of  the  board  on  equalization  of  taxes, 
and  the  report  of  the  committee  is  accepted  by  the  board,  it  becomes 
and  is  the  act  of  the  board.     Ibid.  89. 

Collecting  municipal  taxes. 

8.  To  meet  appropriations — against  whom  the  remedy  for  neglect. 
For  any  failure  of  the  proper  officers  to  collect  and  pay  over  taxes  in 
accordance  with  the  appropriations,  the  remedy  must  be  against  the 
officers  and  not  against  the  corporation,  otherwise  a  contingent  debt 
would  be  incurred.     City  of  Springfield  v.  Edwards,  626. 

9.  Who  must  collect.  The  collector  of  the  city  of  Springfield  has  no 
authority  to  collect  city  taxes  where  the  same  have  been  certified  to  the 
county  clerk  and  extended  by  him,  but  the  same  must  be  collected  by 
the  same  officers  whose  duty  it  is  to  collect  State  and  county  taxes. 
Ibid.  626. 
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TAXATION.     Continued. 
Application  fob,  judgment. 

10.  Of  the  advertisement  and  application  for  judgment.  The  statute 
does  not  require  that  the  collector's  advertisement  and  application  for 
judgment  against  lands  for  back  taxes,  should  state  the  year  for  which 
the  lands  were  forfeited.    Pike  et  al.  v.  The  People  ex  rel.  Miller,  80. 

11.  Of  the  notice.  If  a  notice  of  application  for  judgment  against 
delinquent  lands  designates  the  years  for  which  the  taxes  are  unpaid, 
with  such  certainty  that  any  one  reading  the  notice  would  have  no 
difficulty  in  determining  for  what  year  or  years  taxes  on  any  particular 
tract  or  lot  were  delinquent,  the  purpose  of  the  statute  in  requiring 
notice  is  subserved.     Fisher  v.  The  People,  491. 

12.  Certificate  of  publication  of  notice  sufficient,  if  a  substantial  com- 
pliance with  the  statute.  A  certificate  of  the  publisher  of  a  newspaper, 
sworn  to,  showing  a  state  of  facts  which  meets  the  requirements  of  the 
law  as  to  the  publication  of  notice  of  an  application  for  judgment  for 
taxes  against  delinquent  lands,  is  sufficient,  though  it  may  not  be  in 
the  precise  words  of  the  statute.    Ibid.  491. 

Return  of  collector  as  evidence. 

13.  It  is  not  essential  to  the  jurisdiction  of  the  court  to  render 
judgment  for  taxes  against  delinquent  lands,  that  the  town  collector 
should  make  and  return  to  the  county  collector  an  affidavit,  showing 
what  taxes  are  delinquent ;  the  delinquent  list  reported  by  the  county 
collector  to  the  county  clerk,  under  oath,  is  prima  facie  evidence  of 
delinquency,  upon  which,  unless  overcome  b}r  other  evidence,  the  court 
may  render  judgment.  Fisher  v.  The  People,  491;  Pike  et  al.  v.  The 
People  ex  rel.  Miller,  80. 

Affidavit  of  collector. 

14.  And  jurat  thereto.  On  application,  by  the  collector,  for  judg- 
ment against  delinquent  lands,  his  oath  "  that  the  foregoing  is  a  true 
and  correct  list  of  the  delinquent  lands  and  lots  within  the  county  of  C, 
upon  which  I  have  been  unable  to  collect  the  taxes,  and  special  assess- 
ments, interest  and  printer's  fees  charged  thereon,  as- required  by  law, 
for  the  year  or  years  therein  set  forth ;  that  said  taxes,  assessments,  in- 
terest and  printer's  fees  now  remain  due  and  unpaid  as  I  verily  believe," 
and  signed  u  Henry  B.  Miller,  county  treasurer,  and  ex-officio  county 
collector  of  Cook  county,  Illinois,"  and  the  following  jurat  thereto: 
"  Subscribed  and  sworn  to  before  me,  this  3d  day  of  June,  A.  D.  1875," 
and  signed  by  the  county  clerk,  were  held  to  be  in  substantial  compli- 
ance with  the  statute.     Weston  et  al.  v.  The  People  ex  rel.  Miller,  284. 

15.  Former  decision.  The  opinion  in  Hochlander  v.  Hochlander,  73 
111.  618,  as  to  the  collector's  oath  for  judgment  against  lands  for  taxes, 
has  been  since  modified.     Ibid.  284. 

16.  Before  whom  made.  An  affidavit  of  a  town  collector  to  his  return 
to  the  county  collector,  made  in  December,  1872,  before  the  county  clerk, 
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TAXATION.    Affidavit  of  collector.    Continued. 

is  not  void,  and  the  clerk,  at  that  time,  was  authorized  to  administer 
oaths  and  affirmations.     Taber  et  al.  v.  The  People  ex  rel.  Rumsey,  202. 
Of  the  delinquent  list. 

17.  Names  of  owners  of  land — when  sufficiently  shown.  Where  there 
is  a  column  in  a  delinquent  list  headed,  "in  whose  name  assessed,"  and 
in  such  column,  opposite  the  several  tracts  of  land,  names  are  given, 
and  the  collector  states  that  he  gives  the  owners'  names,  so  far  as  they 
are  known,  it  will  be  taken  that  the  names  so  appearing  are  the  names 
of  the  owners  of  the  lands,  so  far  as  they  are  known,  and  that  there  is 
a  sufficient  compliance  with  the  statute  in  this  particular.  Halsey  et  al. 
v.  The  People  ex  rel.  Rumsey,  89. 

Time  for  filing  objections. 

18.  Limiting  the  same.  The  county  court  has  the  power  to  made  a 
rule  limiting  the  time  for  filing  objections  to  judgment  against  delin- 
quent lands  for  taxes,  and  may  enforce  the  same  by  refusing  to  receive 
objections  after  the  expiration  of  a  reasonable  time  thus  fixed.  Hess 
v.  The  People  ex  rel.  Miller,  247. 

Estimate  of  tax — presumption. 

19.  Where  the  corporate  authorities  of  a  town  levy  a  park  tax  upon 
the  property  of  the  town,  it  will,  in  the  absence  of  proof  to  the  contrary, 
be  presumed  that  the  park  commissioners  made  the  required  estimate. 
Pike  et  al.  v.  The  People  ex  rel.  Miller,  80. 

School  taxes. 

20.  To  whom  payable  by  township  collector.  Township  collectors  are 
required  to  pay  all  school  taxes  by  them  collected  to  their  township 
treasurers,  as  the  proper  depositaries  and  custodians  of  the  school  funds ; 
and  for  a  failure  to  do  so  they  will  be  liable  upon  their  official  bonds. 
People,  use,  etc.  v.  Teazel,  539. 

21.  Liability  of  collector  upon  his  bond  for  paying  to  the  wrong  per- 
son.   See  OFFICIAL  BONDS,  2. 

Pare:  tax  in  Chicago. 

22.  Will  not  be  presumed  to  be  expended  on  improvements  other  than 
in  town  paying  tax.  Although  a  tax  extended  upon  all  the  property  m 
West  Chicago,  as  "  Park  Tax,"  and  "  Park  Boulevard  Tax,"  is,  when 
collected,  to  be  paid  to  park  commissioners,  to  be  used  and  expended  by 
them  in  governing,  maintaining  and  improving  the  parks  and  boule- 
vards under  their  control,  and  a  portion  of  the  boulevards  under  the 
control  of  such  commissioners  is  not  situated  in  the  town  of  West 
Chicago,  but  in  another  town,  it  does  not  follow  that^any  portion  of  the 
tax  on  property  in  West  Chicago  will,  when  collected,  be  expended  upon 
improvements  in  such  other  town,  and  in  the  absence  of  anything 
showing  that  such  tax,  when  collected,  will  be  expended  on  improve- 
ments not  in  the  town  of  West  Chicago,  judgment  for  such  taxes  should 
be  rendered  upon  application  therefor.  Halsey  et  al.  v.  The  People  ex 
rel.  Rumsey,  89. 
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TAXATION.    Continued. 
Appeal  prom  judgment  for  taxes. 

23.  ■  To  what  court.    See  APPEALS  AND  WRITS  OF  ERROR,  4. 

Instrumentalities  op  United  States. 

24.  Not  taxable  by  the  States.  See  SPECIAL  ASSESSMENTS,  12, 
13. 

TELEGRAPHY. 

NON  DELIVERY  OP  MESSAGE. 

1.  Liability  of  company.  In  an  action  against  a  telegraph  company, 
for  negligence  in  failing  to  deliver  a  telegram  sent  by  the  plaintiff  to 
his  son,  summoning  the  son  home  to  the  death-bed  of  his  mother,  the 
plaintiff  is  entitled  to  recover  at  least  nominal  damages,  including  the 
price  paid  the  company  to  send  the  dispatch.  Logan  v.  Western  Union 
Telegraph  Co.  468. 

TENANTS  IN  COMMON. 
Action  op  one. 

1.  In  proceeding  to  condemn  land.  Where  the  ownership  of  land 
sought  to  be  condemned  for  right  of  way,  is  claimed  by  several  in  un- 
divided interests,  the  appearance,  and  testimony  adduced,  by  one  tenant 
in  common,  would  be  for  the  benefit  of  all  the  others  interested  in  the 
property.    Chicago,  Burl,  and  Quincy  M.  B.  Co.  v.  Chamberlain  et  al.  333. 

Adverse  possession. 

2.  As  between  tenants  in  common.    See  POSSESSION,  1,  2. 

TENDER. 

Whether  sufficient. 

1.  By  check.  Where  the  makers  of  a  note  and  deed  of  trust  for 
$20,000  were  to  have  the  same  assigned  by  the  payee,  according  to 
directions,  upon  payment  of  $18,000  in  a  less  time,  the  tender  of  a 
check,  not  certified,  and  which  would  not  be  honored  unless  the  note 
and  deed  of  trust  were  first  surrendered  to  the  drawee,  is  wholly  insuf- 
ficient to  avail  of  the  option  given  to  pay  the  smaller  sum.  Harding, 
Exr.  v.  Commercial  Loan  Co.  et  al.  251. 

TERM  OF  COURT. 

Regarded  as  one  day. 

In  respect  to  time  fixed  by  notice.    See  NOTICE,  5. 

TIME. 

As  TO  time  fixed  by  notice. 

A  term  of  court  regarded  as  one  day.    See  NOTICE,  5. 
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TOWNS  AND  CITIES. 

Township  organization. 

Representation  of  cities  in  the  board  of  supervisors.  See  TOWNSHIP 
ORGANIZATION,  1,  2,  3. 

TOWNSHIPS. 
Of  the  division  of  townships. 

1.  And  the  apportionment  of  debts.  See  DIVISION  OF  TOWN- 
SHIPS, 1,  2,  3. 

Bridge  on  division  line  of  two  towns. 

2.  Liability  of  the  respective  towns  for  repairs.    See  HIGHWAYS,  4. 

TOWNSHIP  COLLECTOR. 
To  whom  he  should  pay  school  tax.    See  TAXATION,  20. 
Liability  on  official  bond.    See  OFFICIAL  BONDS,  2. 

TOWNSHIP  ORGANIZATION. 
Representation  of  clties. 

1.  In  board  of  supervisors — construction  of  Township  Organization 
Law  of  1874.  The  language  of  the  first  proviso  of  section  1  of  article 
7,  of  chapter  139,  Rev.  Stat  of  1874,  in  regard  to  any  city  not  included 
within  the  limits  of  any  town,  has  reference  to  such  cities  as  are  not 
included  in  any  organized  town,  and  as  are  named  in  section  20  of 
article  1  of  same  act,  and  constitutes  separate  towns  by  the  name  of 
such  cities,  respectively.    Allen  v.  The  People  ex  ret.  Hopkins,  502. 

2.  Section  1  of  the  act  of  1874,  entitled  "  An  act  to  revise  the  law  in 
relation  to  township  organization,"  was  not  intended  throughout  to 
apply  only  to  towns  and  such  cities  as  were  not  included  within  the 
limits  of  any  town,  leaving  all  other  cities  as  before;  and  although 
cities  which  are  included  within  the  limits  of  a  town  are  not  expressly 
provided  for  by  name,  yet,  being  included  within  the  limits  of  the  town, 
and  a  component  part  thereof,  they  are  provided  for  under  the  name  of 
towns, — the  inhabitants  of  such  cities,  for  the  purpose  of  representa- 
tion, being  regarded  as  inhabitants  of  the  towns  in  which  the  cities  are, 
respectively,  included.    Ibid.  502. 

3.  Where,  under  any  special  act,  the  representation  of  any  town  in 
the  board  of  supervisors  was  less  than  the  representation  provided  by 
the  law  of  1874,  the  special  act  is,  by  that  law,  expressly  superseded 
and  made  to  cease  to  operate,  and  it  matters  not  that  the  exclusive  rep 
resentation  of  a  city  which  is  a  part  of  a  town  is  less  by  the  act  of 
1874  than  under  the  special  act,  or  be  taken  away  entirely,  so  that  that 
of  the  town  in  which  the  city  is  situated  be  increased.    Ibid.  502. 

TRESPASS. 

Who  regarded  as  a  tespasser. 

1.  Holder  of  bill  of  sale  given  to  secure  a  debt  which  has  been  paid. 
Where  a  bill  of  sale  of  personal  property,  though  absolute  on  its  face, 


746  INDEX. 


TRESPASS.    Who  regarded  as  a  trespasser.     Continued. 

is  given  only  as  security  for  the  payment  of  a  debt,  it  loses  all  validity 
upon  the  pa\mient  of  the  debt,  and  the  holder  will  be  a  trespasser  if  he 
attempts  to  take  the  property  therein  described  from  the  possession  of 
the  party  executing  the  bill  of  sale,  after  the  payment  of  the  debt 
secured  thereby.  Wallard  et  al.  v.  Worthman,  446. 
Liability  of  volunteers., 

2.  In  such  case,  parties  who  were  mere  volunteers,  aiding  in  the 
commission  of  the  trespass,  can  not  allege  ignorance  of  the  fact  that 
the  bill  of  sale  was  given  only  as  security,  but  must  stand,  if  at  all, 
upon  the  justification  of  their  principal.    Ibid.  446. 

TRUSTS  AND  TRUSTEES. 
Resulting  trust. 

1.  When  it  arises.  Where  a  party  managing  an  estate  uses  funds 
belonging  to  the  estate  with  which  to  buy  an  outstanding  tax  title  on 
real  estate,  a  resulting  trust  to  the  extent  of  that  title  will  arise,  by 
operation  of  law,  in  favor  of  the  heirs  entitled  to  the  funds  used,  and 
the  grantee  will  be  considered  as  holding  as  trustee  for  such  heirs. 
Ward  v.  Armstrong,  151. 

2.  If  a  party  purchases  land  with  trust  funds,  and  adds  his  own 
funds  to  the  purchase  money,  a  trust  will  result  to  the  owner  of  the  trust 
funds  employed,  and  the  burden  will  rest  upon  the  trustee  to  show  the 
amount  put  in  by  him,  and  if  that  be  not  shown  the  cestui  que  trust  will 
take  the  whole  estate.    Ibid.  151. 

3.  Not  affected  by  Statute  of  Frauds.  A  resulting  trust  arises  upon 
proof  of  the  ownership  of  the  funds  used  to  make  a  purchase,  and  does 
not  depend  upon  any  agreement,  and  hence  is  not  affected  by  the  Statute 
of  Frauds.    Ibid.  151. 

Trustee  dealing  with  trust  property. 

4.  A  trustee  is  not  permitted  to  deal  in  trust  property  so  as  to  make 
a  profit  to  himself.  All  profits  derived  from  its  use  are  for  the  benefit 
of  the  cestui  que  trust,  and  in  all  dealings  the  trustee  may  have  with 
the  cestui  que  trust  in  regard  to  the  trust  property,  the  burden  rests  on 
him  of  showing  its  fairness.     Ibid.  151. 

5.  Of  his  right  to  purchase.  While  the  trust  remains  unperformed, 
the  trustee  will  not  be  permitted  to  purchase  the  trust  property  as  a 
stranger  might,  except  upon  a  full  and  fair  disclosure  of  everything 
that  relates  to  it,  that  may,  in  any  material  degree,  affect  its  value.  If 
he  has  an  advantageous  offer  for  the  property,  it  is  his  duty  to  make  this 
known  to  the  cestui  que  trust,  before  purchasing  from  him.     Ibid.  151. 

6.  While  public  policy  and  fair  dealing  will  not  allow  a  trustee, 
either  directly  or  indirectly,  to  become  a  purchaser  of  property  at  his 
own  sale,  yet,  after  the  sale  is  made,  and  the  property  has  passed  be- 
yond his  control,  he  will  have  the  same  right  to  purchase  it  as  a 
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stranger,  if  the  transaction  is  in  good  faith.     Watson  et  al.  v.  Sherman 
et  al.  263. 

Sale  money  of  land  sold  by  trustee. 

7.  Liability  of  trustee  after  rescission  of  contract.  Where  one  who 
holds  lands  in  trust  sells  the  same  and  receives  a  portion  of  the  pur 
chase  money,  and  the  purchaser  afterwards  abandons  the  purchase,  and 
the  contract  is  rescinded,  such  trustee  should  not  be  required,  in  addi- 
tion to  conveying  the  land  to  his  cestui  que  trust,  also  to  account  to  him 
for  the  purchase  money  he  has  received  on  such  abandoned  contract. 
Mansfield  v.  Alwood,  497. 

Rents  and  profits. 

8.  Trustee  chargeable.  A  mortgagee  in  possession,  or  a  trustee  in 
charge  of  productive  real  estate,  should  be  charged  with  all  the  rents 
and  profits  that  he  receives,  or  that  by  reasonable  efforts  he  could  have 
received.    Ibid.  497. 

Sale  under  power  in  mortgage. 

9.  Who  may  impeach  the  same  for  inadequacy  of  price.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  1. 

VARIANCE. 

Between  declaration  and  note  sued  upon.    See  PLEADING  AND 
EVIDENCE,  1. 

VENDOR  AND  PURCHASER. 

Resisting  payment  of  purchase  money. 

1.  For  defect  in  title  to  land  sold.  Where  a  party,  selling  and  con- 
veying land  by  warranty  deed,  had  a  voidable  title  as  to  an  undivided 
one-fifth  part,  holding  under  a  conveyance  from  a  minor,  who  had 
brought  no  suit  to  avoid  his  deed,  and  who  had  threatened  none,  and 
the  purchaser  and  his  grantee  had,  ever  since  the  original  sale,  remained 
in  the  undisputed  possession  of  the  property,  it  was  held,  that  the  sub- 
sequent grantee  could  not  enjoin  proceedings  to  foreclose  the  deed  of 
trust  given  by  the  first  purchaser  for  the  unpaid  purchase  money.  If 
the  minor  had  sued  to  avoid  his  conveyance,  or  had  seriously  threatened 
to  do  so,  a  foreclosure  would  be  enjoined  until  such  suit  was  ended. 
Harding,  Exr.  v.  Commercial  Loan  Co.  et  al.  251. 

2.  Where  there  is  no  fraud  in  the  sale  of  land,  and  a  warranty  deed  is 
given,  the  purchaser,  being  in  the  actual  possession  of  the  land,  can  not, 
in  equity,  enjoin  or  resist  the  pajnnent  of  the  purchase  money  on  the 
ground  of  a  defect  as  to  part  of  the  title,  before  eviction  or  measures 
taken  to  assert  the  hostile  claim.    Ibid.  251. 

Recovering  back  purchase  money  paid. 

3.  Where  the  purchaser  of  land  enters  into  possession  of  the  whole 
tract,  and  it  is  not  shown  that  he  was  ever  evicted,  or  surrendered  the 
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possession  to  the  vendor,  lie  can  not  recover  back  any  part  of  the  price 
paid.    Before  he  can  rescind  the  contract,  he  must  restore,  or  offer  to 
restore,  the  property  purchased.    Martin  v.  Chambers,  579. 

4  Where  a  party  purchased  seven  and  a  half  acres  of  land,  and  re- 
ceived a  deed  for  the  same,  the  deed  reserving  a  vendor's  lien  for  the 
price,  and  the  purchaser  went  into  possession,  and*  afterwards,  on  pay- 
ment of  one  of  the  notes  given  for  the  purchase  money,  the  vendor  gave 
him  a  deed  for  but  six  acres,  having,  in  the  meantime,  platted  the  land, 
giving  a  street  over  the  remaining  part,  and  the  proof  failed  to  show 
any  acceptance  of  the  attempted  dedication,  or  that  the  purchaser  had 
ever  been  disturbed  in  his  possession,  it  was  held,  that  the  latter  could 
not  recover  the  price  of  the  omitted  acre  and  a  half  from  the  vendor. 
Ibid.  579. 

Dependent  and  independent  covenants. 

5.  On  contract  for  the  sale  of  land.    See  CONTRACTS,  3,  4 
Inuring  op  title  under  sheriff's  deed. 

6.  Where  the  holder  of  the  certificate  of  purchase  has  conveyed  to  an- 
other.   See  CONVEYANCES,  3. 

VENUE. 

Change  of  venue. 

1.  Right  of  party  consenting  to,  to  withdraw  his  consent.  The  statute 
relating  to  change  of  venue  requires  that  an  application  for  such  change 
be  made  by  or  with  the  consent  of  all  the  parties  plaintiff  or  defendant, 
as  the  case  may  be;  and  where  such  application  is  made  by  one  defend- 
ant, with  the  consent  of  his  co-defendant,  the  latter  may  withdraw  his 
consent  at  any  time  before  the  motion  is  decided,  and  thus  prevent  the 
change  being  granted.    Schmidt  et  al.  v.  Mitchell,  195. 

VERDICT. 

In  trespass. 

1.  Sufficiency  of  the  verdict.  Technical  nicety  is  not  required  in  the 
verdict,  in  trespass.  A  general  finding  of  guilty,  and  judgment  accord- 
ing to  the  verdict,  is  sufficient.    Hamm  v.  Culvey,  56. 

2.  In  trespass  for  a  personal  assault,  a  verdict,  "  We,  the  jury,  find 
the  defendant  guilty,  and  assess  the  damages  against  the  defendant  at 
$75,"  though  formally  liable  to  objection,  is  cured  by  our  Statute  of 
Amendments.     Ibid.  56. 

On  feigned  issue  out  of  chancery. 

3.  Verdict  only  advisory.    See  CHANCERY,  20. 

VOID  AND  VOIDABLE. 
Deed  made  by  an  infant. 

1.    Not  void,  but  voidable  only.    See  INFANTS,  1,  2. 
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VOID  AND  VOIDABLE.     Continued. 
Of  void  negotiable  securities. 

2.  Whether  subsequent  bona  fide  holders  protected.  See  ASSIGN- 
MENT, 1. 

WAIVER. 

Appeal  and  trial  de  novo. 

Waiver  of  irregularities  in  original  trial.  See  APPEALS  AND 
WRITS  OF  ERROR,  10. 

WILLS. 

Probate  of  wills. 

1.  Jurisdiction  in  chancery.  A  court  of  chancery  has  no  jurisdic- 
tion to  admit  a  will  to  probate,  that  being  conferred  upon  the  county- 
courts.     Wild,  Exr.  v.  Sweeney  et  al.  213. 

2.  Remedy  by  appeal.  Where  probate  of  a  will  is  refused  on  appeal 
to  the  circuit  court,  in  a  proceeding  to  which  the  person  named  as  ex- 
ecutor is  a  party,  the  decision  of  the  court  will  be  final  until  reversed, 
and  such  person  having  had  a  day  in  court,  can  not  invoke  the  aid  of 
a  court  of  chancery.    Ibid.  213. 

WITNESSES. 
Competency. 

1.  Whether  widow  is  competent  in  suit  between  heirs  of  her  husband. 
In  a  suit  between  the  heirs  at  law  of  a  decedent,  for  a  partition  of  the 
laud  of  deceased  amongst  a  portion  of  the  heirs,  and  to  exclude  one 
heir  on  the  ground  of  a  contract  between  him  and  the  deceased,  the 
widow  of  the  deceased,  not  being  a  party  to  the  suit,  is  a  competent 
witness  as  to  a  transaction  or  conversation  which  occurred  with  her 
husband  in  his  lifetime.     Oalbraith  v.  McLain  et  al.  379. 

2.  Party  on  his  own  behalf  in  suit  between  heirs,  not  competent.  In 
a  suit  between  the  heirs  of  a  deceased  person,  the  fact  that  the  scrivener 
who  was  employed  to  draw  a  deed,  executed  by  the  deceased  to  one  of 
the  heirs  litigant,  testified  to  a  conversation  between  them  at  the  time 
the  deed  was  drawn,  does  not  make  such  heir  a  competent  witness  on 
his  own  behalf  in  relation  to  the  same  conversation,  the  scrivener  being 
in  no  legal  sense  an  agent  of  the  deceased,  except  for  the  special  pur- 
pose of  drawing  the  deed.    Ibid.  379. 

Credibility. 

3.  Party  attempting  to  bribe  witness,  not  entitled  to  be  believed  unless 
corroborated.  A  party  to  a  suit  in  chancery  wrote  a  letter  to  a  witness, 
in  which  he  recites  certain  facts,  and  concludes  in  these  words :  "  Should 
these  facts  appear  in  your  evidence,  which  I  have  not  the  least  doubt  it 
will,  you  may  expect  to  hear  from  me  again  in  a  way  that  will  do  you 
good  in  these  hard  times,  for  my  motto  is,  •  do  all  things  well,'  "  and 
when  asked  to  explain  giis  letter,  he  said  he  had  no  explanation  to 
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WITNESSES.    Credibility.    Continued. 

make.  The  testimony  of  the  witness  to  whom  the  letter  was  addressed 
did  not  accord  with  the  facts  stated  in  the  letter  and  testified  to  by  the 
writer:  Held,  that  a  party  who  makes  such  a  proposition  to  a  witness 
can  hardly  expect  a  court  or  jury  to  give  much  weight  to  his  testimony, 
and  that  under  such  circumstances  a  jury  are  warranted  in  disregarding 
his  testimony,  unless  supported  by  other  and  more  trustworthy  evidence. 
Smith  v.  Newton  et  al.  14. 
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Morrison  v.  Osterman  et  al.    Opinion  by  Craig,  J.    Judgment  reversed. 

Potwin  v.  The  People.     Opinion  Per  Curiam.    Judgment  affirmed. 

Prout  v.  The  People.     Opinion  Per  Curiam.    Judgment  affirmed. 
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